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Road Traffic—Uncontrolled pedestrian crossing—-Failure of motorist to stop before 
reaching crossing——Child knocked down—Liability of motorist—Pedestrian 
Cressings Regulations, 1954 (S.I., 1954, No. 370), reg. 4. 

The driver of a trolley bus, who was approaching an uncontrolled pedestrian 
crossing and was about twenty to twenty-five yards from it, saw three children 
step on the crossing. He immediately gave a ‘‘ slow down ”’ hand signal, gradually 
braked to a stop close to the kerb in front of the crossing, and waved to the children 
to cross on the crossing, which they began to do. The respondent, who was driving 
his motor car in the same direction as the bus, saw the signal and knew that he was 
approaching a pedestrian crossing. He approached it at a speed which was not 
fast, passing the bus on its offside, but he did not see the children until they had 
passed in front of the bus. He knocked one of them down on the crossing, and was 
charged with driving without due care and attention and with failing to accord 
precedence to a foot passenger who was on the carriageway within the limits of an 
uncontrolled pedestrian crossing before the vehicle had come on to the carriageway 
within those limits, contrary to reg. 4 of the Pedestrian Crossings Regulations, 1954. 
The justices dismissed both informations. 

Hep: that, though it was open to the justices on the evidence to dismiss the 
first information, the respondent had, nevertheless, committed an offence under 
reg. 4, as it was the duty of a motorist approaching a pedestrian crossing to drive 
in such a way as to be able to stop his vehicle before the crossing if anyone was on 


the crossing. 
Leicester v. Pearson (1952) (116 J.P. 407) distinguished. 

CasE StaTED by Tottenham justices. 

At a magistrates’ court sitting at Tottenham on Apr. 21, 1955, the appellant, 
Donald Gibbons, preferred two informations against the respondent, Adolph 
Max Kahl, charging that on Jan. 30, 1955, at Bruce Grove, Tottenham, Middlesex, 
(i) he drove a motor vehicle on the road without due care and attention, contrary 
to the Road Traffic Act, 1930, s. 12 (1), and (ii) he being the driver of a vehicle 
failed to accord precedence to a foot passenger who was on the carriageway 
within the limits of an uncontrolled crossing before the vehicle, or any part 
thereof, had come on to the carriageway within those limits, contrary to the 
Pedestrian Crossings Regulations, 1954, reg. 4 and reg. 9. 

The following facts were found. At about 10 p.m. on Sunday, January 30, a 
trolley bus driver was driving his bus at about twenty miles per hour northwards 
along Bruce Grove on his nearside towards Wood Green. When between 
twenty and twenty-five yards from a pedestrian crossing (which was a 
correctly marked uncontrolled crossing with flashing beacons within the 
terms of the Pedestrian Crossings Regulations, 1954), three children stepped 
on to the crogsing. The trolley bus driver immediately gave a slow-down 
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hand signal, gradually braked to a stop in front of the crossing, and waved 
to the three children to cross the road on the crossing. The three children, aged 
about ten, five and four years, had stopped, but moved forward over the crossing 
sensibly when waved across. When the children had passed the front of the 
trolley bus (which was then stationary close to the nearside kerb), the respondent 
drove his Austin motor car towards Wood Green past the trolley bus at a speed 
which was not fast and on to the crossing and knocked down one of the children 
who were about twenty-two feet inside the crossing from the respondent’s nearside 
pavement. The width of Bruce Grove at this point was about thirty-three feet, 
and the offside of the trolley bus was twelve feet from the nearside kerb. Shortly 
after the accident, the respondent’s car (which had not been moved) was found 
partly over the crossing with its front two feet from the far side of the crossing, 
and its nearside seventeen and a half feet, from the nearside kerb. At the 
material time the road was dry and the weather was good. Two tyre marks were 
found from the rear of the respondent’s car stretching back along Bruce Grove 
for a distance of eighteen and a half feet. At the time the respondent said to the 
appellant: 
‘* T was travelling in the same direction as the bus—he put his hand out and 
I stopped immediately and the right hand bumper caught them.” 


The respondent knew he was approaching a crossing, saw the trolley bus driver's 
hand signal and was able to see everything in front of him clearly, but did not 
see the children on the crossing until they had passed in front of the trolley bus. 

It was contended on behalf of the appellant that the respondent could not 
have been driving with due care and attention or he would not have had to stop 
immediately as he claimed at the time, and would have been ready and able to 
draw up at the crossing. As the children, walking sensibly, had gone at least 
ten feet past the offside of the trolley bus (that is, twenty-two feet from the 
pavement) before being hit by his offside bumper, he had ample warning and time 
in which to apply his brakes if he had been keeping a proper look-out. He was 
not keeping a proper look-out or he would have seen, or heeded, the trolley bus 
driver’s hand signal given at least sixty feet before the crossing. He had failed 
to accord precedence to a foot passenger within the meaning of the Pedestrian 
Crossings Regulations, 1954. It was contended on behalf of the respondent that 
he had acted with all caution and had braked as soon as he saw the trolley bus 
driver’s hand signal, which was not before he was the length of the bus from the 
crossing, and, therefore, he had driven with due care and attention. He had not 
been negligent in his driving in any way and was, accordingly, not. guilty of 
both charges. 

The justices dismissed the informations and the appellant now appealed. 

The court dismissed the appeal on the charge of driving without due care and 
attention on the ground that the justices had not been satisfied that the res- 
pondent had driven without due care and attention, that the question was one of 
fact for them and that the court would not interfere with their finding. The case 
is reported for the judgments of the court on the second charge. 


Wrightson for the appellant. 
D. Fairbairn for the respondent. 


LORD GODDARD, C.J.: The second offence, the pedestrian crossing 
offence, can be dealt with quite shortly because counsel has agreed that the 
justices’ decision on that cannot be upheld. The offence was failing to give 
precedence to a foot passenger on one of these crossings. Regulation 4 of the 
Pedestrian Crossings Regulations, 1954, provides: 
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“* Every foot passenger on the carriageway within the limits of an uncon- 
trolled crossing shall have precedence within those limits over any vehicle 
and the driver of the vehicle shall accord such precedence to the foot 
passenger, if the foot passenger is on the carriageway within those limits 
before the vehicle or any part thereof had come on to the carriageway within 
those limits.” 

What happened here was that the respondent failed to pull up in time so that, 
in fact, he did not give precedence to the people who were on the crossing at the 
time. If an omnibus or other vehicle is stationary at the crossing and if a person 
driving another motor vehicle comes up on the offside of the stationary vehicle, 
it is no answer for the driver of the moving vehicle to say that he did not know 
that people were on the crossing. He must approach the crossing so that he can 
give precedence to people if they are there. 

Leicester v. Pearson (1), on which it may be the justices decided this case, 
was a very special case in which we do not know the full facts. It was a dark 
night, it was raining, and the road was in bad order. The metropolitan 
magistrate found that the accident took place because the driver of the 
vehicle had not seen the pedestrian who came on the crossing, and that he was 
not guilty of any negligence in not seeing him. We must suppose, especially as 
it was a learned metropolitan magistrate, that there were very peculiar facts. 
The judgments run entirely on the finding that there was no negligence to be 
attributed to the driver at all, and from that it followed that we could not 
interfere with the finding. 

Here, the respondent, as he approached the crossing, was guilty of no negligence 
at all, but when he got to the crossing I think he became under a duty to stop 
because, as I say, this bus had stopped and, therefore, he should have known, 
or realised, that pedestrians were on the crossing. I think probably he did 
realise because he was trying to reduce the pace of his car and came up very 
slowly, but with regard to pedestrian crossings it is the duty of motorists to be 
able to stop before they get there unless they can see there is nobody on the 
crossing. It seems to me that it would destroy the usefulness of the Pedestrian 
Crossings Regulations, 1954, if a driver of a vehicle could say that he did not see 
the people there and could not see them because a stationary vehicle was on his 
left hand. To that the answer is that, if a vehicle is stationary on the left of the 
driver of the moving vehicle and he cannot see, he ought to assume that there 
are people there and that that is the reason the omnibus or the vehicle on the 
nearside has stopped. It is for the driver of the moving vehicle to make certain 
that people are not on the pedestrian crossing. It does not follow, however, and 
| should be sorry to have to lay it down, that every time a man may commit a 
breach of the Pedestrian Crossings Regulations, 1954, he necessarily offends 
against the section for careless driving. } 

For these reasons the case must be sent back to the justices on the second 
information with an intimation that an offence was proved. 


ORMEROD, J.: I agree. I agree that, so far as the second offence is 
concerned, this case should be sent back with the necessary directions to convict. 
It is the duty of any motorist approaching a pedestrian crossing to approach it 
in such a way that he can deal with the situation on the crossing when he gets 
“wee. He must be in a position, and driving at such a speed, that if anybody 
is on the crossing ha ig in a position to stop. If he cannot see by reason of other 
traffic on the road whether there is anybody on the crossing or not, it is his 


(1) 116 J.P. 407; [1952] 2 AU E.R. 71: [1952] 2 Q.B. 668. 
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duty to drive in such a way that he can stop if, in fact, there is somebody whose 
position on the crossing is masked by other traffic on his nearside. In those 
circumstances, I think it is clear that the respondent offended; he was not in a 
position, and did not attempt, to stop quickly enough and was not in a position 
to stop when he came up to the pedestrian crossing, with the result that this 
unfortunate accident occurred. 


BARRY, J.: I agree. Leicester v. Pearson (1) depends entirely on the 
finding that there was no negligence on the part of the motorist. From that, 
[ think, it follows that he was not in breach of any duty imposed by the regulation. 
Here, for the reasons given by my Lords, I am satisfied that this motorist ought 
to have anticipated that pedestrians might be emerging in front of this bus; 
and, indeed, the fact that the bus had slowed down and stopped before the 
crossing, gave him ample opportunity for taking that view. I am satisfied 
that in those circumstances there was an offence under the Pedestrian Crossings 
Regulations, 1954. 

Appeal as regards the second offence allowed. 
Solicitors: Solicitor, Metropolitan Police: Avery, Son & Fairbairn. 
T.R.F.B. 


(1) 116 J.P. 407; [1952] 2 AIL E.R. 71; [1952] 2 Q.B. 668. 


QUEEN’S BENCH DIVISION 
(Lory Gopparp, C.J., ORMEROD AND Barry, J.J.) 
October 20, 1955 
SCHOFIELD v. JONES 


Licensing—Supply outside permitted hours—Supply by licensee to members of staff 

—No payment by staff—One drink debited to brewery company and another paid 
for by licensee—No private friendship between licensee and persons supplied 

Licensing Act, 1953 (1 and 2 Eliz. 2, c. 46), s. 100 (1) (a), s. 100 (2) (c). 

Section 100 (1) of the Licensing Act, 1953, prohibits the sale and consumption of 
liquor except during permitted hours. Section 100 (2) (c) exempts from this pro- 
vision ‘‘ the supply of intoxicating liquor for consumption on licensed premises to 
any private friends of the holder of the licence bona fide entertained by him at his 
own expense... ”’ 

The appellant, ‘who was the licensee of an inn owned by a brewery company. 
made a practice on Saturday nights during non-working and non-permitted hours 
of supplying each member of his staff who had worked on the particular night with 
two drinks. The staff did not make any payment for the drinks, one of which was 
debited to the brewery company while the other was paid for by the appellant. 
The appellant was convicted of supplying intoxicating liquor on licensed premises 
outside permitted hours, contrary to s. 100 (1) (a) of the Act. 

HeEtp: that the supply was not to “ private friends ’’ within the meaning of s. 100 
(2) (c), as the drinks given to the staff were entirely a business transaction and onc 
of the methods by which the appellant conducted his house, nor was he, when he 
supplied the drink which he debited to the brewery company, entertaining at his 
own expense, and, therefore, the conviction was right. 

Dictum of Humpxreys, J., in Jones v. Cockcroft ({1945] 2 All E.R. 333, 335) 
disapproved. 

Case StTaTED by the stipendiary magistrate for the city of Manchester. 
On Feb. 9, 1955, fifteen informations were preforred at Manchester Magistrate’s 
Court by the respondent, Alan Jones, against the appellant, Harold Shaw 
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Schofield, each charging that on Jan. 9, 1955, outside permitted hours, he 
supplied to one of fifteen persons in licensed premises known as Yew Tree Inn, 
Wythenshawe, intoxicating liquor to be consumed on the premises, contrary to 
the Licensing Act, 1953, s. 100 (1) (a). 

The informations were heard on Feb. 23, 1955, when the following facts were 
found. The appellant was at all material times, the licensee of the Yew Tree Inn, 
Wythenshawe, which was owned by a brewery company. The fifteen persons 
named in the informations as being supplied with intoxicating liquor were all 
members of the staff of the inn and were all employed and paid by the brewery 
company, though the appellant engaged the staff. Shortly before midnight on 
Jan. 8, 1955, two groups of police officers took observations on the inn and at 
12.10 a.m. on Jan. 9, 1955, were admitted by the appellant, when they went 
straight to the ‘* Refreshment Room ™ of the inn. At the time of their entry 
there, the fifteen members of the staff were seated in two groups around two tables 
and each had in front of him or her a partly consumed glass of intoxicating liquor. 
The members of the staff had been supplied with, and had partly consumed, 
intoxicating liquor during non-permitted hours and during non-working hours. 
No intoxicating liquor had been sold to the members of the staff during non- 
permitted hours. On the Saturday night, Jan. 8, 1955, some twelve hundred 
customers were served in the inn, and by the time all glasses had been washed 
and put away and the premises generally made tidy, the time would be at least 
11.30 p.m. and even later. Each night of the week when the premises had been 
tidied up, each member of the staff was provided with one drink which was 
debited to the brewery company, and on Saturday nights Mrs. Schofield provided 
the staff with pies and the appellant provided them with a second drink at his 
own expense. The appellant did not allow the staff to drink or smoke whilst 
on duty, and this period included the time taken in washing and tidying up 
after closing time. Each member of the staff was given the one drink (or two 
drinks on Saturday night), if desired, irrespective of the capacity in which he 
or she was employed by the brewery company. The only qualification required 
to receive the drink, or drinks, was to have been a member of the staff on the 
particular night. The first drink was supplied by the appellant following a 
general practice, and because he felt it would be difficult to get staff if he did 
not do so. The staff expected it as an additional reward for their services, 
and because of the nature of their employment. The second drink was supplied 
by the appellant, because on Saturdays the staff worked very hard, and were 
a long time without food and drink. There was no evidence of any private 
friendship in the ordinary sense éxisting between the appellant and any of the 
fifteen members of the staff. 

It was contended on behalf of the appellant that the supply of intoxicating 
liquor in the circumstances was permitted by the Licensing Act, 1953, s. 100 (2) (ce) 
in that the supply of intoxicating liquor was to private friends of the uunier of 
the licence bona fide entertained by him at his own ~*~ oud that the sub- 


section aimed at customers and strane--- 77° staff were his private friends 
within the meaning of the - _»-section. It was contended on behalf of the res- 


pondent that. +" ~ scatt were not private friends of the appellant, and that 
« 100 \4) (c) was not available to him. 
The stipendiary magistrate convicted the appellant who now appealed. 
Lamb, Q.C., and Mais for the appellant. 
W. G. Morris for the respondent. 
LORD GODDARD, C.J.: This is a Case stated by the learned stipendiary 
magistrate for the city of Manchester, before whom the appellant was charged 
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that, being the licensee of certain licensed premises, he supplied intoxicating 
liquor after permitted hours. The facts found by the magistrate were these: 
These are evidently large licensed premises, and there is considerable staff, and, 
whether in accordance with a local custom or not, after closing hours the staff 
stay on and tidy up, and the licensee gives them a drink. He does not pay for it 
himself, he debits it to the owners of the house because he is only a manager. 
The manager engages the staff, the owners pay them and the owners are debited 
with this drink which is given to the staff. Perhaps I had also better mention 
that, on Saturday nights, the manager himself stands a round of drinks, but that 
is because they have been on duty a long time. The appellant, apparently 
very frankly, said in his evidence that 


‘* The first drink was supplied by the appellant following a general practice 
and because he felt it would be difficult to get staff if he did not do so. 
The staff expected it as an additional reward for their services and because 
of the nature of their employment.” 


On that, the learned magistrate’s opinion was that 


“the drinks given to the staff were entirely a business transaction as 
one of the methods by which the [appellant] ran his house.” 


I entirely agree with him. He is not entertaining them as private friends; he 
is giving them a drink as servants because, if he did not, he would not be able 
to get the staff, and they expected it as part of their remuneration. Therefore, 
as it seems to me, it cannot come within s. 100 (2) (c) of the Licensing Act, 1953, 
which enables a licensee to supply intoxicating liquor to 


‘any private friends of the holder of the licence bona fide entertained 

by him at his own expense.” 
If he were giving a Christmas party to his staff, that might be a different matter. 
There he is giving entertainment, but one cannot say that this is an entertainment 
of private friends. It is giving the staff something which they expect and some- 
thing which, if he did not give it to them, would mean that he would not be able 
to get the staff, and that does not seem to be entertainment of private friends. 
There is no evidence that they were friends, they were simply staff, though I 
do not think one should be too acute to find the degree of friendship or 
acquaintanceship between the parties in any case in which a man is giving a 
little entertainment to somebody. For instance, he might find somebody who 
had been in the army with him and whom he had not seen for years, and he could 
easily say: ‘‘ Come into my room and I will give you a drink’. That would be 
the entertainment of a private friend, if he paid for the drink. 

It seems to me that the magistrate was quite right in finding that this was not 
‘“- -=¢artainment of private friends; but he does say— 

“the fact tums «....u9 were debited to the brewery company did not 

paren them being — “~ “4a expense of the appellant.” 
[ am afraid I cannot agree with that. It may uw. 
v. Cockcroft (1) where HUMPHREYS, J., said: 


‘** I do not think the fact that the landlord said here: ‘ As a matter of facu, 
I shall put down those drinks to the owners of the house afterwards’, 
means that it was not at his own expense. The words in the section ‘ at his 
own expense ’ are probably merely to emphasise that he must be the person 
who pays, not the people who get the drink.” 


~ founded himself on Jones 


(1) [1945] 2 All E.R. 333. 
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The section, with all respect to HUMPHREyYs, J., for whose opinion on a matter 
of this sort [I have the greatest regard, says that private friends must be 
entertained at his own expense. If the expense is falling on somebody else, it 
seems to me that it clearly does not fall on the licensee—it is not at the licensee’s 
expense. The passage I have read from the judgment of HumpHREys, J., is 
only a dictum, and I cannot agree with it, and although I did not expressly 
dissent from it in the later case to which counsel for the appellant called our 
attention (Parkinson v. Barnes (1)), I do not think it can be said I approved 
it. I did quote it and pointed out that it did not arise in the particular case. 
It does arise in this case, and I say quite frankly I do not agree with that 
dictum in Jones v. Cockcroft (2). If the expense fell on the owners, it does 
not seem to me that the case is within sub-s. (2) (c). I mention that because 
there were in this case two drinks, one of which was at the expense of the 
licensee, and he cannot bring that within the paragraph because that was 
not the entertainment of private friends; it was given as part of the remuneration 
of the staff. 

For these reasons, I think the magistrate came to a right decision, though 
on one point I differ from him, and the appeal fails. 


ORMEROD, J.: I agree, and for the same reasons. In the findings of 
the magistrate he finds 


* There was no evidence of any private friendship in the ordinary sense 
existing between the appellant and any of the fifteen members of the staff.” 


Counsel for the appellant submits that the stipendiary magistrate was in error 
in that he did not define, or attempt to define, what was meant by “ private 
friendship *’ in s. 100 (2) (ce) of the Licensing Act, 1953. It is not for this court 
on this occasion to attempt to define what is meant by “ private friendship ”’, 
and certainly I would not attempt to do so in these circumstances. But the 
stipendiary magistrate has found that each of the staff was given a drink on 
this night irrespective of the capacity in which he or she was employed by the 
brewery company. It is also found that the only qualification required to receive 
the drink was to have been a member of the staff on the particular night. That, 
in addition to the other findings that the whole object of this entertainment or 
hospitality was to enable him to keep his staff, I think makes it quite clear that, 
whatever should be the definition of ‘‘ private friendship ’’, the facts of this case 
do not bring this particular appellant within it. In those circumstances, I 
agree that this appeal fails. 


BARRY, J.: I agree on both the grounds stated by my Lords, and do not 
think it is necessary to add anything to what they have said. 


Appeal dismissed. 


Solicitors: Meredith Hardy & Hutchison, for Bullock, Worthington & Jackson, 
Manchester; Sharpe, Pritchard & Co., for Town Clerk, Manchester. 
T.R.F.B. 
(1) (1947), 177 L.T. 520. 
(2) [1945] 2 All E.R. 333. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND Barry, JJ.) 
October 26, 1955 
POOLE CORPORATION v. BLAKE AND OTHERS 


Private Street Works —Apportionment—Objection by frontagers —Part of drainag: 
system vested in local authority—Liability of frontagers for expenses— Proposed 
alteration and repair— Private Street Works Act, 1892 (55 and 56 Vict., c. 57). 
s. 6 (1), 8. 9 (1). 

In 1923 a private street was constructed in the course of the development of a 
building estate, and at the same time provision was made for surface water drainage. 
the system being extended in 1932. The local authority were or were deemed to be 
satisfied with the system at the time of its construction, and it vested in the loca! 
authority under s. 13 of the Public Health Act, 1875, so that they became respon- 
sible for its repair under s. 15. The local authority performed no works of main- 
tenance or repair, and the system fell into disrepair. In 1953 the local authority 
passed a resolution for private street works to be done pursuant to s. 6 (1) and 
s. 9 (1) of the Private Street Works Act, 1892, and approved a provisional appor- 
tionment of the expenses on the frontagers. The frontagers made an objection 
before a court of summary jurisdiction to paying for that part of the work which 
consisted of a re-construction of the surface water drainage, and the court amended 
the provisional resolution by excluding therefrom the cost of that work. Quarter 
sessions dismissed an appeal by the local authority, who appealed to the Divisional 
Court. 

Hep: that, inasmuch as the liability for maintenance and repair of the surface 
water system had long been vested in the local authority, s. 6 (1) of the Act did not 
give the local authority power to throw the liability on the frontagers; that s. 9 (1) 
was merely ancillary to s. 6 (1), and, before it could be brought into operation, it 
must be shown that the work ordered under s. 6 (1) could be justified; and, accord- 
ingly, that it was of no avail to the local authority in the present case, and the 
appeal must be dismissed. 

Case STATED by the Recorder of Poole. 

On Apr. 8, 1954, at a court of summary jurisdiction sitting at Poole, certain 
objections by the respondents, sixteen frontagers in Orchard Avenue, Poole, 
against proposals of the appellants, the Corporation of Poole, for making up, 
lighting, and surface water drainage of Orchard Avenue were heard and deter- 
mined by amending the provisional apportionment of the estimated expense of 
executing street works in Orchard Avenue pursuant to the Private Street Works 
Act, 1892, so as to exclude therefrom the cost of surface water drainage, namely, 
£4,116, and to direct that the cost should not fall on the frontagers. 

On appeal by the appellants to Poole Quarter Sessions, heard by the recorder 
of Poole on June 30, July 1, Oct. 4 and 5, and Nov. 6, 1954, the following facts 
were admitted or found. In 1923, Park Estates, Ltd., commenced to develop 
the area of land in the neighbourhood of Poole Park. On June 20, 1923, the 
appellants received from Park Estates, Ltd., plans, sections and descriptions 
of work proposed to be done by them and these were submitted for the purpose 
of obtaining bye-law approval. The documents submitted showed the proposed 
road lay-out and construction and the foul sewerage system, and referred to the 
proposed disposal of road surface water by means of gullies and pipes. On 
June 21, 1923, approval for bye-law purposes was granted, extending only to 
the road proposals. Thereafter, Park Estates, Ltd., proceeded to construct 
roads and sewers in accordance with the proposais submitted and, in particular, 
laid dut Orchard Avenue. At intervals, a total of nine gullies were set to carry 
off surface water from the road, and these were connected by pipes to existing 
surface water sewers, or otherwise provided with a suitable outfall and were 
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edperly constructed. The gullies and pipes were “ sewers ” within the meaning 
of the &yblic Health Act, 1875, and, accordingly, by s. 13 of that Act, they vested 
ingandjcame under the control of, the appellants, and the appellants were, 
bys. required to keep them in repair. In or about 1931 the frontagers of 
Orehard, Avenue at their own expense laid a light tar-macadam dressing on the 
catriage ay of Orchard Avenue, and in 1932 the appellants constructed a 
cul-de-sac which became part of Orchard Avenue, the surface water drainage 
of which was constructed in accordance with proposals approved by the appellants 
and to the satisfaction of the appellants’ borough engineer. The appellants were 
satisfied with the surface water drainage system of Orchard Avenue when it 
was constructed in 1923-24, and with the addition made to it in 1932, but 
performed no works of maintenance or repair on the pipes and gullies there- 
after. In the late 1930’s several gullies became choked, and, more recently, 
the system of surface water drainage, in common with the road and footpath 
surfaces, had fallen generally into disrepair. The appellants had a reason- 
able time after the construction of the system in which to make up their minds 
whether or not they were satisfied and had it not been found that they were 
satisfied, they must be deemed to have been satisfied by reason of the fact 
that they had not expressed dissatisfaction nor taken any step to improve 
or alter the system during such reasonable time. Between 1923 and 1953 
substantially all the eighty-five plots in Orchard Avenue were sold and built 
on. The respondents, of whom there were sixteen, were frontagers to Orchard 
Avenue and were liable in various amounts for charges leviable under the Private 
Street Works Act, 1892. On Dec. 1, 1953, the appellants passed a resolution 
resolving to do private street works in, inter alia, Orchard Avenue, pursuant to the 
Private Street Works Act, 1892, comprising levelling, metalling, kerbing and 
making good the street, providing proper means for lighting and providing 
surface water drainage. The surface water drainage arrangements were necessary 
to drain the road effectively after making up in accordance with modern 
standards. 

It was contended on behalf of the appellants that the doctrine of Bonella v. 
Twickenham Local Board of Health (1) had no application to the works under- 
taken under the Private Street Works Act, 1892, and that the appellants’ 
satisfaction, or implied satisfaction, with the surface water drainage arrange- 
ments in an unmade-up street did not preclude them from providing at the 
frontagers’ expense surface water drainage of a character appropriate to a 
fully levelled, metalled, channelled, kerbed and lit street, and that s. 9 (1) 
of the Private Street Works Act, 1892, was intended to confer express powers 
to this end. It was contended on behalf of the respondents that, by reason of 
s. 6 of the Private Street Works Act, 1892, no sewerage or drainage works 
could be provided under that Act unless the street was not drained to the satis- 
faction of the appellants, and that, on its true construction, s. 9 (1) did not 
alter that position. Once the appellants were satisfied, or deemed to be satisfied, 
with a surface water system vested in them, they could not be heard to say that 
they were not so satisfied. Having regard to the appellants’ satisfaction with 
the system, it was unreasonable to require it to be improved at the frontagers’ 
expense. 

The recorder was of the opinion that, once the appellants were satisfied, or 
(following the doctrine of Bonella v. Twickenham Local Board of Health (1)) 
ought to be taken to be satisfied, with the existing surface water drainage, 

(1) (1887), 52 J.P. 356; 20 Q.B.D. 63 





Justice of the Peace and Local Government Review Reports, January 14, 1956. 


10 JUSTICE OF THE PEACE AND Vol. 


they could not thereafter improve or enlarge it at the frontagers’ expense, and 
that s. 9 (1) of the Private Street Works Act, 1892, did not permit the appellants 
to do additional work, and, therefore, he dismissed the appeal. The appellants 


appealed. 
Molony, Q.C., and R. Hughes for the appellants. 
E. S. Fay for the respondents. 


LORD GODDARD, C.J., stated the facts and continued: When Bonella 
v. Twickenham Local Board of Health (1) was decided, the law which governed 
this matter was entirely contained in s. 150 of the Public Health Act, 1875, 
which was in precisely the same terms as s. 6 of the Private Street Works 
Act, 1892, which enacts what the local authority are entitled to do. The Private 
Street Works Act, 1892, goes on to provide considerably more machinery 
than the Public Health Act, 1875, but, except for s. 9, to which I shall refer 
in a moment, I do not think the other provisions of the Act are, for the purposes 
of this case, in any way material. 

In Bonella’s case (1) there was an old system of drainage and, exactly as here, 
requirements were made by the local authority to do work on the street, and 
the Court of Appeal held that that did not come within the work for which, 
under s. 150 of the Public Health Act, 1875, the local authority could require the 
frontagers to pay. It was a new sewer and the reasoning of the case is shown 
by a passage from the judgment of Lorp EsueEr, M.R., where, having pointed 
out that the existing sewer was vested in the local authority, he said: 


“The moment it so vested it was, as it appears to me, [the local authority’s] 
duty to see whether that sewer was sufficient for the drainage of the street 
for the purposes for which it was then used. If they were not satisfied 
with it, they would, I think, at that time have had power to deal with it 
under the provisions of the Public Health Act, 1848, now re-enacted 
by s. 150 of the Public Health Act, 1875. It being their duty then to 
consider whether it was sufficient or not, they would be entitled I think 
to a reasonable time within which to make up their minds whether it was so, 
and whether they should act under those provisions. But, if after the lapse 
of a reasonable time they have done nothing and expressed no view on the 
subject, I think that must be taken, for the purpose of the application of 
these sections, to be conclusive as a matter of fact that at that time they 
were satisfied with the sewer for the purposes for which it was then used. 
When once they are so satisfied, I think they can no longer bring into play 
the provisions of s. 150. In my opinion the provisions of the section with 
regard to the sewerage of the street by the frontagers can only be brought 
into play within the reasonable time during which the board are entitled to 
say that they are dissatistied with the existing sewer. If they were no longer 
able to have recourse to the provisions of that section, what would be their 
duty with regard to the sewer ? The sewer being vested in them, they 
would be bound to keep it in repair under s. 15 of the Public Health Act, 
1875, for the purposes for which it existed, and, if at any time they came 
to the conclusion that it was not sufficient, they would be entitled under 
s. 18 to enlarge it, or alter the course of it, or close it.” 


I have only one comment to make on that judgment which, of course, is 
binding on this court. It is true that there is a reference made to the Public 
Health Act, 1848, but I think the Master of the Rolls was meaning that, as soon 


(1) (1887), 52 J.P. 356; 20 Q.B.D. 63 
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as the local authority found that the sewer was vested in them, if they were not 
satisfied with it, they could use their powers under s. 150 and say: “ Put ina 
sewer which wouid be sufficient ’’. They could not be heard to say that, however, 
after some years had elapsed, after they had had far more than a reasonable 
time to make up their minds and after they had stood by and done nothing 
until the sewer became irrevocably vested in them, because they must in fact 
have been satisfied that enough had been done. Once they were satisfied that 
it was enough, and the sewer was vested in them, then, so the court held, from 
that time onwards the sewer was their affair. The law with regard to sewers 
was altered by the Public Health Act, 1936, which by reason of its date does not 
affect this case. So we have here exactly the same situation as existed in 
Bonella’s case (1), but for one thing. In the Private Street Works Act, 1892, 
there is s. 9, which, counsel for the appellants has argued, alters the whole 
position. Section 9 (1) which clearly, I think, although marginal notes are no 
part of a statute, is an ancillary section, is in these terms: 
“The urban authority may include in any works to be done under this 
Act with respect to any street or part of a street any works which they 
think necessary for bringing the street or part of a street, as regards sewerage, 
drainage, level, or other matters, into conformity with any other streets 
(whether repairable or not by the inhabitants at large), including the 
provision of separate sewers for the reception of sewage and of surface 
water respectively.” 


Counsel has submitted to us in the course of a careful argument that that section 
was intended to overrule Bonella’s case (1). With all respect, I do not think 
that it was. It was intended to overrule another class of case, of which a very 
good example, perhaps the best, is Caley v. Local Board for Kingston-upon- 
Hull (2), which showed that, under the law as it then existed and which, for this 
purpose, was not changed by the Act of 1875, the local authority were only 
entitled to do works which were necessary to the road in question. They 
could not say, for example: ‘‘ We are going to make up the road and alter 
its level because the road running in the next street is at a different level ”’. 
Nor could they say, if there were no sewer in the road, that they were going 
to order a sewer to be put down, although all the other roads in the neighbour- 
hood had sewers. They had simply to consider the condition of the partic- 
ular road, and this section, in my opinion, was meant to deal with that state of 
affairs. When the section is read carefully it is apparent that it is merely 
supplementary to s. 6. Section 6 (1) of the Private Street Works Act, 1982, 
says what may be done. It begins: 

‘** Where any street or part of a street is not sewered, levelled, paved, 
metalled, flagged, channelled, made good, and lighted to the satisfaction 
of the urban authority, the urban authority may from time to time resolve 
with respect to such street or part of a street to do any one or more of the 
following works .. .” 

They can require private street works to be done on it, that is to say: 

** to sewer, level, pave, metal, flag, channel, or make good, or to provide 

proper means for lighting such street . . .” 


Then, under s. 9 (1), the urban authority 


(1) (1887), 52 J.P. 356; 20 Q.B.D. 63 
(2) (1864), 29 J.P. 116; 5B. & S. 815. 
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‘** may include in any works to be done under this Act with respect to any 
street or part of a street any works which they think necessary for bringing 
the street or part of a street, as regards sewerage, drainage, level, or other 
matters, into conformity with any other streets (whether repairable or not 
by the inhabitants at large), including the provision of separate sewers for 
the reception of sewage and of surface water respectively.” 


If there had been no surface water sewer in this road at all, it would be quite 
clear, I think, and thus far I agree with the argument of counsel for the appellants, 
that the local authority could have ordered one; but that is not what they have 
ordered in this case. The work which they have ordered is work on the existing 
sewer, because, I suppose, they were advised that the existing sewer was capable 
of dealing with the surface water but that more gullies or tracks leading to 
gratings and into the sewer were wanted. The ratio decidendi of Bonella’s case (1) 
seems to show that the local authority cannot order, in these circumstances, 
work to be done at the expense of the frontagers, because the old sewer vested in 
the local authority, and the Private Street Works Act, 1892, does not enable 
the local authority to throw on the frontagers a liability which has been vested 
in them since 1923. 

That is really enough to dispose of this case, but I ought to mention three 
other cases which have been cited. First, Rishton v. Haslingden Corpn. (2), 
to which I only refer because the leading judgment was delivered by CHANNELL, J., 
who was a great authority on these matters of local government. He refers to 
Bonella v. Twickenham Local Board of Health (1), and the cases following that 
case. I do not propose to state the facts in the Rishton case (2), which are not 
identical, but the court did say that, if the view expressed in Bonella’s case (1) 
and other cases is correct, 


“*. . . the appeal should be allowed on this ground also, but we have not 
very fully considered it, and base our judgment. . .” 


on another ground. Therefore, it is fair to say that the faintly expressed 
approval of Bonella’s case (1) must be regarded as a dictum, and not as a con- 
sidered opinion, of the court; but it is quite clear to me from reading the case 
that the opinion of CHANNELL, J., at that time, without giving the matter full 
consideration, was that Bonella’s case (1) was rightly decided. 

The next two cases which have been brought to our attention are East Barnet 
Urban District Council v. Stacey (3), and Re Jesty’s Avenue, Broadway, Weymouth 
(4). I can only say with regard to those cases that they are both decisions of this 
court, and I do not think we could allow this appeal without overruling them. 
Counsel for the appellants has sought to. distinguish those cases from the present 
case by saying that s. 9 of the Act was never mentioned, but I think it was never 
mentioned for a very good reason. Ifs. 9 bore the construction which counsel has 
sought to put on it, I cannot believe that the counsel who argued those cases, and 
who were counsel very well versed in this particular law, and all the members of 
the court, would have ignored s. 9. The fact is that s. 9 had nothing to do with 
those cases, and could not have anything to do with them, any more than I think, 
with all respect to counsel’s argument, it has anything to do with this case. 
If main work cannot be ordered to be done under s. 6, ancillary work cannot be 
ordered to be done. On its true construction s. 9 of the Private Street Works 


(1) (1887), 52 J.P. 356; 20 Q.B.D. 63. 
(2) 62 J.P. 85; [1898] 1 Q.B. 294. 
(3) 103 J.P. 237; [1929] 2 All E.R. 621; [1939] 2 K.B, 861. 
(4) 104 J.P. 279; [1940] 2 All E.R. 632; [1940] 2 K.B, 65. 





TT. 


ete ET 


- 
a 
4 





— 


co 


A 
was 
the 
Cha 
in tl 
men 
foun 





ol. 


ite 
ts, 
ve 
ng 
ble 


(1) 


ble 
ed 


2), 
Je, 


at 
ot 


(1) 


10t 


net 
ith 
his 


nt 
jer 
1as 
nd 


ith 
ik, 
se. 
be 


ks 





275 EEE 


FEO MEO 


Justice of the Peace and Local Government Review Reports, January 14, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 13 


Act, 1892, relates to work that is ancillary, for the reasons which I have given. 
That is a very good reason for s. 9 not having been cited in the cases which 
I have mentioned, and, therefore, no question of s. 9 arises in this case. 

For these reasons, I think the justices and the learned recorder came to a 
correct decision in point of law and this appeal fails and must be dismissed. 


ORMEROD, J.: I agree entirely with the reasons given by the Lord 
Chief Justice. 


BARRY, J.: I agree. 
Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Poole; Church, Adams & 


Co., for Dickinson, Manser & Co., Poole. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND STREATFEILD, .J.J.) 
January 20, 1955 
HINCHLIFFE v. SHELDON 


Criminal Law—Obstructing constable in execution of duty— Desire of police to enter 
licensed premises in non-permitted hours—Warning by defendant to licensee 
—Delay caused to police~—Licensee not proved to have committed any offence 
—Prevention of Crimes Amendment Act, 1885 (48 and 49 Vict., c. 75), s. 2— 
Licensing Act, 1953 (1 and 2 Eliz. 2, c. 46), s. 151 (1). 

The appellant, who was the son of the licensee of an inn, arrived at the inn one 
night at about 11.17 p.m. and found some police officers outside, who wished to 
enter the premises as they suspected that the licensee was committing an offence 
under s. 100 of the Licensing Act, 1953. The appellant shouted warnings to the 
licensee, who did not open the door till 11.25 p.m. The licensee was not found to 
be committing any offence, but under s. 151 of the Act of 1953 the police were 
entitled to enter “* for the purpose of preventing or detecting the commission of any 
offence ” against the Act. The appellant was convicted under s. 2 of the Preven- 
tion of Crimes Amendment Act, 1885, of wilfully obstructing a police officer in the 
execution of his duty. 

Hetp: that “ obstructing * for the purposes of the section meant making it 
more difficult for the police to carry out their duties, and that as, under s. 151 of 
the Act of 1953, it was the duty of the police to enter licensed premises if they 
thought it likely that an offence was being committed, the appellant’s conduct had 
made it more difficult for them to carry out that duty, and, therefore, the con- 
viction was right. 

Bastable v. Little (1906) (71 J.P. 52) distinguished. 

CasE STATED by West Riding of Yorkshire justices. 

At a magistrates’ court sitting at Uppermill, Saddleworth, an information 
was preferred by the respondent, David Leslie Sheldon, a police officer, against 
the appellant, Roy Hinchliffe, that on May 27, 1954, he wilfully obstructed 
Charles William Jones, a constable of the West Riding Constabulary, then acting 
in the execution of his duty, contrary to s. 2 of the Prevention of Crimes Amend- 
ment Act, 1885. On July 21, 1954, the magistrates heard the information, 
found that the offence was proved, and convicted the appellant, who appealed. 


The appellant appeared in person. 
F. P. Neill for the respondent. 
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LORD GODDARD, C.J.: This is a Case stated by justices for the West 
Riding before whom the appellant was summoned for obstructing a police 
constable in the execution of his duty. The appellant is the son of the licensee 
of an inn and of his wife. Coming back to the inn one night at about 11.17 p.m., 
he found some police about the inn. There was a light in the bar; the time was 
11.17 p.m. and there were two cars outside. That is not conclusive that an 
offence was being committed; it may have been that two private friends of the 
licensee were visiting him, or that the cars belonged to the people who were 
staying in the house. It was, however, obviously a matter which the police were 
entitled to inquire into, and a matter which might cause suspicion. 

The case made against the appellant was that he first knocked at one of the 
doors and said: “‘ It’s me, mum, it’s all right’. By itself there would be nothing 
in this; it was only indicating that it was the son of the house who was at the 
door. He then called out to the licensee and his wife and said: ‘‘ The police are 
outside’, and then went round to the back of the premises. Immediately 
afterwards one of the police constables knocked at the door and got no reply. 
When the appellant arrived at the rear of the premises, he saw another policeman 
and said: ‘* You’ll not catch them because I’ve told them you are here ”’, and 
some conversation passed between the appellant and one of the constables 
about getting in through a window. The appellant returned to the front of the 
premises and shouted: ‘‘ Make sure you are clear before you open the door ’”’, 
and, a few seconds later, ‘‘ The place is surrounded by police’. Ultimately the 
door was opened at 11.25 p.m. by the licensee. The licensee, his wife and a 
hotel resident were found in the bar. There were no glasses or intoxicating 
liquor in sight. The bar counter was wet, which rather looks as though there 
may have been some reason for suspicion, but it is not said that an offence was 
thereby proved. The police constables then went to another place in the hotel, a 
room with ‘“‘ No. 6’ on the door, where there were six persons, one of whom was 
the licensee’s daughter, but they were not consuming intoxicating liquor. The 
justices found that the appellant, by giving the alarm in this way when he knew 
that the police were there and intended coming into the inn to look round, gave 
the licensee the opportunity of delaying the police so that the traces of any offence, 
if an offence was being committed, could be removed. 

The first thing to understand in this case, and the reason why this case is not 
governed by Bastable v. Little (1), is this. One has to see what was the right of 
the police, and s. 151 (1) of the Licensing Act, 1953, provides: 

““A constable may at any time enter licensed premises . . . for the 
purpose of preventing or detecting the commission of any offence against 
this Act.” 

Therefore, the police have a right to go in to see whether or not there is any 
likelihood of an offence being committed. That is their right, and, therefore, it 
is their duty if they consider that circumstances call for investigation. The 
appellant relies principally on Bastable v. Little (1), a case in the early days of 
motoring, where it was held that it was not an offence for a person to say to 
motorists: ‘‘ Look out, you are just entering a police trap”, or words to that 
effect, because there was no evidence in that case that the motorists were com- 
mitting an offence, and there was no reason to say, as a matter of definite 
conclusion, that by the time when they got to the police trap they would be 
committing an offence. That case, however, was followed three years later by 
Betts v. Stevens (2), in which it was decided that directly it was shown 


(1) 71 J.P. 52; [1907] 1 K.B. 59. 
(2) 73 J.P. 486; [1910] 1 K.B. 1. 
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that an offence was being committed by a motorist in that he was travelling 
more than twenty miles an hour when an Automobile Association scout gave 
him warning, then the scout was interfering with the police. The appellant, 
accordingly, submitted that he could not be convicted unless it was shown that 
an offence was being committed, but that is to overlook s. 151 (1) of the Licensing 
Act, 1953. There is no such provision as that in the Road Traffic Acts. Section 
151 (1) gives the police the right to enter licensed premises, whether an offence 
has been committed or not. They can go in to see whether it is likely that an 
offence will be committed. If they are detained from going in, that does 
obstruct them in the execution of their duty, because it gives the licensee, if he 
is committing an offence, the opportunity to get everything out of the way. In 
fact, in these police raids, it is essential that the thing should be done as quickly 
as possible without previous warning being given, otherwise there might as 
well not be a raid. 

I think that the police, in the execution of their duty, intended to get into the 
inn. They wanted to get in before anybody in the inn had an opportunity of 
putting things away, and if they had knocked at the door and the licensee had 
not opened the door for several minutes, the justices could have found that the 
licensee was obstructing the police. ‘‘ Obstructing” means, for this purpose, 
making it more difficult for the police to carry out their duties. It is quite 
obvious that the appellant was detaining the police while giving a warning; he 
was making it more difficult for the police to get certain entry into the premises, 
and the justices were entitled to find as they did, and, therefore, the appeal is 
dismissed. 

CASSELS, J.: I agree. 


STREATFEILD, J.: I also agree. 
Appeal dismissed. 
Solicitors: Cummings, Marchant & Ashton, for R. C. Linney, Wakefield. 
T.F.R.B. 


QUEEN’S BENCH DIVISION 
(Lorp GODDARD, C.J., ORMEROD AND Barry, JJ.) 
October 24, 1955 
TURNER & SON, LTD. v. OWEN 


Costs—Successful appellant in Divisional Court—Power to award costs of pro- 
ceedings in magistrates’ court. 

The Divisional Court has power, in cases in which it thinks proper, to award 

a successful appellant his costs of the proceedings in the magistrates’ court. In 

such a case, if it thinks proper, the court may remit the matter to the justices to 
assess the amount of the costs. 

CasE STaTED by Nottingham city justices. 

At Nottingham city magistrates’ court an information was preferred by the 
respondent, Thomas Joseph Owen, on behalf of Nottingham Corporation, 
charging the appellants, Turner & Son, Ltd., with selling a Hovis loaf which was 
unfit for human consumption, contrary to s. 9 of the Food & Drugs Act, 1938. 
The justices convicted the appellants, fined them, and ordered them to pay £1 
costs. No witnesses were called other than a witness to prove the purchase of 
the bread, the facts being agreed, but a solicitor who appeared for the appellants 
had to ask for two adjournments. The appellants appealed to the Divisional 
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Court, which allowed their appeal with the costs of the appeal, and the appellants 
then asked the court to award them their costs of the proceedings in the 
magistrates’ court. 


Griffith-Jones for the appellants. 
Elson Rees for the respondent. 


LORD GODDARD, C.J.: Counsel for the appellants has asked us to 
make an order for their costs in the court below. I am not sure that there is 
any authority on this matter, but it seems to the court that they must have 
power to deal with such costs in cases in which they think fit. In any case 
where the conviction is quashed, any costs which the successful appellant has 
been ordered to pay in the court below will be returned to him, but the question 
is whether this court, when quashing the conviction, can order that the costs 
which the successful appellant has incurred in the magistrates’ court should 
be allowed to him. The matter is not clear, but an order of that nature has been 
made in at least two cases. The last case was on Jan. 29, 1946, when, in 
setting aside an enforcement order under the Town and Country Planning 
Acts, the appellants, who were unsuccessful in the court below, were given 
twenty-five guineas by this court as their costs in the court below. It does not 
follow that in every case in which this court sets aside a conviction the successful 
appellant would be given such costs, but there are two reasons why we think 
we should give them in the present case. One is that, in our opinion, prosecu- 
tions of this kind ought to be launched with much greater care. A person ought 
not to be charged with a serious offence of this nature when there is another 
section (s. 3), dealing with what I may call a far less serious offence, under 
which the information ought to be preferred. The other reason is that, when this 
case was coming on before the justices, it was known that there was a similar case 
under appeal to this court, although it had not actually been entered. Applica- 
tion had been made for a Case and a Case had been granted, though it had not 
been actually set down in the list. That might not always be a sufficient reason 
because in some cases justices might think that it was very desirable to get the 
case on quickly, but I think it would have been a very good thing in this case 
if some further adjournment had been granted in order to find out what was the 
state of affairs with regard to the other case, J. Miller, Ltd. v. Battersea Borough 
Council (1), which came up to this court recently. 

We think, therefore, that the present appellant—the defendant in the court 
below—ought to have something for his costs in that court. Now comes this 
difficulty. When justices make an order for costs under the powers given by the 
Magistrates’ Courts Act, 1952, they have to fix a sum. There is no provision in 
that Act or in the Summary Jurisdiction Acts for taxing the costs, and the 
justices, whether they are ordering costs to be paid by a prosecutor or by the 
defendant, have to decide what is a fair sum considering where the witnesses 
have to come from and whether there are expert witnesses. Here we are told that 
no witnesses were called. Every fact was agreed, and, therefore, the only cost 
which the appellants had to incur were with regard to the attendance of a 
solicitor before the justices to argue their case. It is true that they were only 
ordered to pay £1 costs, but I suppose that was because the prosecutor was the 
officer of the local authority, the food and drugs inspector who prosecutes in 
that capacity. We have come to the conclusion that, as there was a solicitor 
who had to appear and get an adjournment in the first instance and ask for a 
second adjournment, a fair sum to allow will be £7 7s. We shall quash the 


(1) Ante, p. 569; [1955] 3 All E.R. 279. 
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ants conviction with costs here, and also order that the appellants shall recover 
the against the prosecutor the sum of £7 7s. for their costs in the court below. In 


certain cases we might send the case back to the justices to consider the amount 
because we had not enough information to enable us to assess a fair sum, but in 
this case we have, and that is the order we make. 





Order accordingly. 


to & Solicitors: Sidney C. Elphick for Clayton, Massey & Mason, Nottingham, for 
em 6h the appellants; Sharpe, Pritchard & Co., for the Town Clerk, Nottingham, for 
ave : the respondent. T.R.F.B. 
case [| 
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ning PETERBOROUGH CORPORATION v. HOLDICH AND ANOTHER 
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oat : October 21, 1955 
ssful i Public Health—Dustbin—Power to require owner or occupier of premises to provide 
nink —Appeal to justices against requirement by person aggrieved—Order of justices 
ecu- — Decision that it was not equitable notice should have been served on landlord— 
ight =f Refusal to make order in respect of notice against occupier—Discretion of 
ther : justices—Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 49), 
ander ; s. 75 (1)—Local Government (Misecllaneous Provisions) Act, 1953 (1 and 2 
this | Eliz. 2, c. 26), 8. 8 (4). 
case A local authority which had undertaken the removal of house refuse served a 
lica- notice under s. 75 (1) of the Public Health Act, 1936, requiring the owner of a 
not | house to provide a dustbin. The owner appealed to a court of summary jurisdic- 
tion on the ground that it was not equitable that the notice should have been 
son served on him, and, in accordance with the provisions of s. 8 (4) (a) of the Local 
, the Government (Miscellancous Provisions) Act, 1953, served a copy of his notice of 
case appeal on the occupier, who was a statutory tenant. The justices found that it was 
: the not equitable that the notice should have been served on the owner, and, being of 
opinion that s. 8 (4) (b) of the Act of 1953, which provides that “‘ on the hearing of 
ough the appeal the court may make such order as it thinks fit with respect to compliance ” 
with a notice to provide a dustbin was permissive, declined to make an order in 
ourt respect of the occupier. On appeal by the local authority. 
this HELD: (i) when once it was established that a dustbin should be provided, the 
h justices were required, notwithstanding the use of the word ‘“‘ may ”’ in s. 8 (4) (b) 
rt - of the Act of 1953, to make an order on either the owner or the occupier to provide 
m in the dustbin. 
the (ii) section 75 (3) of the Act of 1936 enabled the local authority to undertake 
- the the provision of dustbins for a district or part of a district, but not for particular 
houses. 
psseS | 
that CasE STATED by justices for the Soke of Peterborough. 
cost On Mar. 17, 1955, Frederick White Holdich, the owner of a dwelling-house 
of a known as 151, Aldermans Drive, Peterborough, appealed by way of complaint 
only to the justices against a notice served pursuant to s. 75 (1) of the Public Health 
3 the Act, 1936, by the local authority, viz., the mayor, aldermen and citizens of the 
es in city of Peterborough, requiring him as the owner of the dwelling-house to provide 
sitor a dustbin complying with the requirements therein specified. The owner gave as 
for & the ground of appeal that it was not equitable that the notice should have been 
- the served on him, and duly served a copy of his notice of appeal on the occupier of the 


dwelling-house pursuant to s. 8 (4) (a) of the Local Government (Miscellaneous 
Provisions) Act, 1953. At the hearing at a magistrates’ court sitting at Peter- 
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borough on Apr. 15, 1955, the following facts were found. The local authority had 
undertaken the removal of house refuse within the district in which the dwelling- 
house was situate. On Feb. 28, 1955, the local authority caused to be served on the 
owner the notice pursuant to the Public Health Act, 1936, s. 75. The owner of the 
dwelling-house was the landlord and the occupier was the tenant under the terms 
of a weekly statutory tenancy at a weekly rent of 5s. 104d., the tenant paying 
rates. The terms and conditions of the tenancy required neither the landlord nor 
the tenant to provide a dustbin. Prior to and on the date of the service of the 
notice dustbins had been supplied on occasions by the landlord or his predecessors 
in title, and on occasion by the tenant, and the dustbin actually in use was defec- 
tive in that the bottom of it had rusted away. It was contended for the local 
authority that in view of the evidence adduced the court was required to make an 
order in respect of the compliance with the statutory notice either by the owner 
or by the occupier and that, if the court were of opinion that it was not equitable 
that the notice should have been served on the owner, it was the duty of the court 
to make an order requiring the occupier to comply with the notice. It was 
contended for the owner that it was not equitable that the notice should have 
been served on him, and by the occupier that it would be inequitable for him to 
be required to provide a dustbin. The justices were of opinion (i) that it was not 
equitable that the notice should have been served on the owner, and (ii) that 
s. 8 (4) of the Act of 1953 was permissive, and that having refused to make an 
order in respect of the owner the court was not bound in the particular circum- 
stances to make an order in respect of the occupier, and accordingly allowed the 
appeal of the owner and also declined to make an order in respect of the occupier. 
The local authority now appealed. 

E. D. Smith for the local authority. 

P. J. Fitzgerald for the justices. 

The owner and the occupier did not appear. 


PEARCE, J.: By s. 75 (1) of the Public Health Act, 1936, it is provided: 


**A local authority who, as respects their district or any part thereof, 
have undertaken the removal of house refuse may by notice require the 
owner or occupier of any building within the district, or, as the case may be, 
within that part of the district, to provide such number of covered dustbins 
for the reception of house refuse of such material, size and construction as 
the authority may approve.” 

There is a proviso that the authority shall not require the replacement of a 
dustbin so long as it is of proper construction and in a proper condition. Then 
sub-s. (1) continues: 

““ Any person aggrieved by a requirement of the local authority under 
this sub-section may appeal to a court of summary jurisdiction.” 

Sub-section (3) provides: 

““A local authority may, as respects their district or any part thereof, 
in lieu of requiring the owners or occupiers of buildings to provide and 
maintain dustbins for the reception of house refuse, undertake themselves to 
provide and maintain such dustbins as may be necessary and, so long as 
such an undertaking is in force, the authority may make in respect of each 
dustbin provided by them such annual charge not exceeding 2s. 6d. as they 
think proper. 

** Any such charge shall become due on April 1 in each year and may be 
recovered as part of the general rate in respect of the premises for which 
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the dustbin has been provided, but without prejudice to the rights of any 
person under any tenancy agreement.” 


The Local Government (Miscellaneous Provisions) Act, 1953, s. 8 (4), provides: 


“* Where an appeal is brought under the said s. 75 (1) [of the Public Health 
Act, 1936] in respect of a notice requiring one of two persons who are 
respectively the owner and the occupier of a building to provide a dustbin, 
and the grounds upon which the appeal is brought include the ground that 
it was not equitable that the notice should have been served on the appellant 
—(a) the appellant shall serve a copy of his notice of appeal on the other 
of the two said persons; and (b) on the hearing of the appeal the court may 
make such order as it thinks fit with respect to compliance with the first- 
mentioned notice either by the appellant or by the said other person; and 
in exercising its powers under this sub-section the court shall have regard, 
as between an owner and an occupier, to the terms and conditions, whether 
contractual or statutory, of the tenancy of the premises concerned.” 


In the present case a notice under s. 75 (1) of the Public Health Act, 1936, 
was served on the owner of a house requiring him to provide a proper dustbin. 
He appealed to the justices and served a notice of appeal on the occupier in 
accordance with the provisions of s. 8 (4) (a) of the Local Government (Mis- 
cellaneous Provisions) Act, 1953. It was held by the justices that it was not 
equitable that the notice should have been served on the owner and as s. 8 (4) 
of the Act of 1953 was permissive they were not bound, having refused to make 
an order in respect of the owner, in the particular circumstances to make an order 
in respect of the occupier. Accordingly they allowed the appeal of the owner 
and made no order on the occupier. The question for the opinion of this court 
is whether, the justices having come to the conclusion that no sufficient dustbin 
was provided at the dwelling-house at the time of the service of the notice and 
that it was inequitabie in all the circumstances that the notice should have been 
served on the owner, it was then their duty to make an order against the occupier 
with respect to the compliance with the notice. It was argued on behalf of the 
local authority that, though s. 8 (4) (b) of the Act of 1953 in terms said that the 
justices might make an order, it was necessary in the particular circumstances 
of the present case for the justices in a proper use of their judicial discretion to 
make an order on either the owner or the occupier. At first it seemed to me that, 
as by virtue of s. 75 (3) of the Act of 1936 the local authority could themselves 
provide dustbins, it did not necessarily follow that, when the justices were 
considering as between the owner and the occupier whether they should make an 
order on one or the other, in the exercise of their judicial discretion they had to 
make an order on either of them because there was always the possibility envisaged 
by the sub-section that the local authority would provide the dustbin themselves 
and charge for it in the rate. But a further consideration of sub-s. (3) seems to 
show that it was not intended to give local authorities a right or duty to supply 
dustbins for particular houses. The words are “the local authority may, as 
respects their district or any part thereof”, and it seems that the sub-section 
was intended to give them a right to deal with the whole or a particular part of 
their district and not to supply dustbins to individual houses. 

Counsel for the justices pointed out that in Reg. v. Nottingham Quarter Sessions, 
Ex p. Harlow (1), where this court was considering a slightly different application 
of s. 75 (1), PARKER, J., used these words: 


“ Accordingly, once the court of summary jurisdiction in the present 
(1) 116 J.P. 397; [1952] 2 All E.R. 78; [1952] 2 Q.B. 601, 
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case had declared null and void the notice and requirement to the applicant, 

as agent for the owners, to provide a dustbin, the respondent council would 

have to fulfil its duties in some other way. It would either have to provide 

a dustbin itself, or serve a notice on the occupier requiring him to do so 

with the risk of being taken by the occupier to the court, and having to incur, 

and, possibly, to pay costs.” 
It is apparent that Parker, J., was not considering the wording of s. 75 (3) or 
whether that sub-section did in fact give the local authority power or a duty to 
provide dustbins for individual houses, rather than dustbins for a district or 
some part thereof, and I do not think that the learned judge intended that 
sentence to be taken as a pronouncement on the effect of sub-s. (3). 

It was also argued by counsel for the justices that in the Act of 1953 there 
were various places where the word “shall ’’ was used as opposed to the word 
“may”. Ins. 8 (4) (b), however, as it is at present drafted, it would be impossible 
for the word “ shall ”’ to be used, since there might be cases in which the court 
found there was nothing wrong with the dustbin; and, though in fact it would 
have been possible to draft the sub-section in such manner that the word 
“‘ shall” could be appropriately inserted, I do not think that it is fair to infer 
from the use of the word “‘ may ”’, as opposed to the word “shall ’”’, that the 
object was that a burden might not be placed, once it was established that 
a dustbin must be provided, on either the occupier or the owner. In my view, 
the justices are deciding as between the occupier and the owner who is the 
person who shall more equitably bear the burden of providing a dustbin. In 
the present case they have found that it was inequitable that the owner should 
provide it. They have not in terms found that it was inequitable that the occupier 
should provide it. It is, however, a fair implication that considerations of 
equity made them reluctant to make an order at all. I have come to the con- 
clusion that once it has been proved that there is no adequate dustbin, and if 
the owner and the occupier are before the court, the court has a duty to make 
an order against one or the other, and, therefore, the case must go back to the 
justices with that direction. 


BARRY, J.: I agree. In my judgment the fundamental consideration 
is that under s. 75 (1) of the Public Health Act, 1936, Parliament has seen fit 
to provide that local authorities who have undertaken the removal of house 
refuse within their district, may require the owners or occupiers of premises 
within that district to provide dustbins for the reception of house refuse. I 
respectfully agree with Pearce, J., as to the true construction of s. .75 (3). If, 
contrary to my view, it were possible for a local authority to deal with an 
individual house under the provisions of that sub-section, that would not entitle 
the justices to refuse to make any order under sub-s. (1) in cases where the local 
authority have decided to proceed under that sub-section. In my judgment, 
they are to exercise their discretion judicially when parties are before them under 
the provisions of s. 8 (4) of the Local Government (Miscellaneous Provisions) 
Act, 1953, and the only question before the court is whether it is equitable to 
serve the notice requiring the provision of a dustbin on the owner or the occupier. 
The justices must, under that sub-section, reach a decision on that point and, 
having done so, they must require either the owner or the occupier to provide 
the dustbin. In appeals to them under s. 75 (1) they have also other matters to 
consider. Questions may arise as to the suitability of existing dustbins, and as 
to the propriety of requiring either the owner or the occupier to provide an 
alternative receptacle. If, however, the only issue is whether the notice should 
be served on the owner or occupier, I am satisfied that in the judicial exercise 
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of their discretion the justices must reach a decision on that point, and make 
an order that one or other of those two parties shall comply with the requirements 
of the local authority. As Prarce, J., has said, no real significance can be 
attached to the use of the word “‘ may ”’ in s. 8 (4) (b) of the Act of 1953. Indeed, 
it is to be observed that a similar use of the word is made in s. 290 (5) of the Public 
Health Act, 1936, which deals with the apportionment of the expense of comply- 
ing with various orders made by the local authority between owners and occupiers. 


GLYN-JONES, J.: I agree. Counsel for the justices sought to persuade 
us that s. 8 (4) (b) of the Act of 1953 should be given the meaning which it 
would have had if it had read as follows: ‘“‘ The court may make such order as 
it thinks fit with respect to compliance with the . . . notice by the [owner] 
or by the [occupier] or at all”’. At first, I was inclined to think that the sub- 
section might have been intended to confer a complete discretion on the justices, 
but I am bound to say that that is the wrong view, and the proper view is as 
stated in the judgments which have been delivered. 

Appeal allowed. 


Solicitors: Sharpe, Pritchard d: Co., for Town Clerk, Peterborough; Bridges 
Sawtell & Co., for Percival & Son, Peterborough. 
T.R.F.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(BARNARD AND WILLMER, JJ.) 
May 19, 20, 1954 
LEWIS v. LEWIS 


Husband and Wife—Desertion—Constructive desertion—Husband convicted of 
indecent assault—Departure of wife from matrimonial home—Husband’s desire 


for reconciliation. 

The parties were married in 1942. In May, 1952, the husband indecently assaulted 
a woman in acinema. The wife read in a newspaper the account of the preliminary 
hearing before the justices of the charge against him, and thereupon left the 
matrimonial home. At the trial in September, 1952, the husband pleaded Guilty 
and he was granted an absolute discharge. In March, 1953, a summons was issued 
against the husband on the wife’s complaint that he had deserted her. In evidence 
the wife said that from the moment she heard about the case against the husband 
she left the house and completely finished with him. The husband said that he 
had written to the wife asking her to take him back, but his letters were ignored, 
that he was sorry for what he had done, and that he wished to return to cohabitation 
with her. 

Hep: the offence was committed by the husband without the consent of the 
other woman so that it could not prompt any reasonable suspicion of adultery; 
the wife did not have just cause for leaving the husband merely because he was 
charged with that one isolated offence, and the uncompromising attitude which she 
had adopted and maintained was not the natural consequence of his behaviour so 
as to justify the conclusion that he must be presumed to have intended to drive 
her out; and, accordingly, her complaint would be dismissed. 


APPEAL against order of Port}Talbot justices. 


R. E. G. Howe for the husband. 
Buckee for the wife. 


BARNARD, J.: Witmer, J., will give the first judgment. 
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WILLMER, J.: The parties were married on Aug. 1, 1942, and the matri- 
monial home was at the home of the husband’s mother. The parties cohabited 
at that address until a date in May, 1952, or thereabouts, when the wife left the 
husband in circumstances which I will describe in a moment. During those 
ten years of cohabitation there were some disputes between the parties, and some 
unpleasantness, largely due to the wife’s complaint against the husband that 
he would not work, but all that was dismissed by the justices as amounting to 
no more than the ordinary wear and tear of married life, and I need say no more 
about that aspect of the case. The sole reason given by the wife, who now claims 
that the husband is in desertion, for leaving him was that he was charged with 
the offence of indecently assaulting another woman. The assault is alleged to 
have taken place in a picture theatre. Our information as to the assault is in 
the main derived from the husband’s own evidence given before the justices, 
but it does not seem to have been of a particularly serious nature. He was 
charged with, and admitted, making indecent advances towards the woman who 
was sitting next to him in the picture theatre. The wife first learned of the 
charge against her husband when she read in the local newspaper the account 
of the proceedings before the committing justices, when he was committed for 
trial. Without waiting for the trial to take place, the wife forthwith packed 
up and left the husband. It appears that the husband suffered from a nervous 
breakdown at about that time, and he appears to have been in a mental hospital 
for some months, but whether or not for that reason I do not know. The trial 
of the husband did not take place until September, 1952; he then pleaded guilty 
to the offence charged, and we were informed that he was granted an absolute 
discharge. The husband, in his evidence before the justices, said that on a 
number of occasions he approached his wife to take him back. In particular, he 
said that while he was in the mental hospital he wrote her two letters asking 
her to take him back, but these were ignored by the wife. 

The summons in the present proceedings was issued on Mar. 24, 1953. For 
some reason which I do not know there appears to have been a number of 
adjournments, and the hearing did not take place until Jan. 6, 1954, when both 
the wife and the husband gave evidence before the justices. The justices ad- 
journed consideration of the matter and did not give their decision until Jan. 20, 
1954. The husband in his evidence before the justices again said that he was 
sorry for what he had done, and that the one thing which he wanted to do was to 
patch up the quarrel and return to cohabitation with the wife. The wife’s case, 
on the other hand, may be summed up, I think, in one sentence from the notes of 
her cross-examination. She said: 


** From the moment I heard about the case against my husband I left the 
house to go on my own, and I completely finished with him that day.” 


The sole question raised by the present appeal is whether, on those facts, the 
justices were justified in finding the husband guilty of desertion, which means 
finding him guilty of constructive desertion, since it was the wife who left the 
home. 

It is clear that the justices took a great deal of care in considering the case, and 
the reasons which they give for the conclusion at which they arrived are a model 
of clarity, and reflect the great pains which they took. It appears that their 
attention was called to the judgment of this court in Simpson v. Simpson (1), 
in which LorpD MERR™AN, P., quoted a considerable extract from the well-known 
judgment of Asqurrs, L.J., in Buchler v. Buchler (2). All that was clearly very 


(1) 115 J.P. 286; [1951] 1 All E.R. 955; [1951] P. 320. 
(2) 111 J.P. 179; [1948] 1 All E.R. 319; [1947] P. 26, 
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much in the minds of the justices. I will read a passage from the reasons given 
by the justices so as to make it clear how they arrived at their conclusion. 
They say: 

“The husband committed the indictable offence of indecent assault which 
we considered to be conduct and behaviour of a more vexatious character 
than the wife might reasonably be expected to endure in the normal course 
of married life . . . We further considered that how a wife might behave 
towards her husband in similar circumstances would vary according to 
the facts of each particular case and according to the view the wife concerned 
took of the offence committed, and that whereas one wife might stand by 
her husband, another wife—and in this particular instance this wife—could 
not be said to be unreasonable because she did not take that view, and, 
therefore, we considered, could not be blamed for leaving him. Although 
the husband might not have intended that the offence committed should 
have been committed with the intention of causing his wife to leave him, 
he must surely have realised, or acted so recklessly as not to care, that his 
conduct might have serious consequences so far as his wife was concerned.” 


Those paragraphs seem to be the reasons on which the conclusion of the justices 
was based. 

The first ground of attack on behalf of the husband before us on that decision 
of the justices was that assuming, without admitting, that the wife had just cause 
for leaving her husband, it would not in the least follow that the husband was 
guilty of driving her out so as to be held to be constructively the deserter. In 
my judgment, on the particular facts of the present case, there is no room for 
that distinction to be drawn, and I say that for this reason—if the wife were to 
be held to have had just cause for leaving the husband, it could only be on the 
basis that that was the natural consequence of the husband’s behaviour. To 
put it the other way round, if her leaving was not the natural consequence of 
the husband’s behaviour, how could it possibly, on any view, be justified? 
If it was the natural consequence of the husband’s behaviour, then clearly it 
was open to the justices to say that the husband must in the circumstances be 
presumed to have intended the natural consequence of his conduct. If, therefore, 
the justices were right in the view which they took, that in the circumstances the 
wife had just cause for leaving, it would be difficult for this court to say that 
there was no evidence on which they could find the husband guilty of driving 
her out. To my mind the crux of the present case is whether the justices were, 
in all the circumstances, justified in concluding that the wife did have just cause 
for leaving the husband and remaining away from him merely on the ground 
that he was charged with this one isolated offence. I stress that it was a single 
isolated offence. There is no evidence at all that throughout the ten years of 
cohabitation the husband had been guilty of any similar conduct before. 

In the course of the discussion before us, reference was made to Boyd v. Boyd 
(1), a case which, as is well known, has provoked a good deal of controversy. I 
have no wish to contribute anything to that controversy, but it is necessary 
for me to refer to what was decided in that case, and to what has been the 
subject of the criticism. The statement of principle by BucKNILL, J., that 


“ , . . before there can be a case of constructive desertion, the court 
must be satisfied that the conduct of the husband was such as to show a clear 
intention on his part to drive the wife away ” 

has several times been expressly approved by the Court of Appeal, notably by 
(1) 102 J.P. 525; [1938] 4 All E.R. 181. 
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Loxrp GREENE, M.R., in Buchler v. Buchler (1). The actual decision of the case has 
since been disapproved on more than one occasion by this court, notably in 
Edwards v. Edwards (2), a case which itself more than once has been expressly 
approved. In Boyd v. Boyd (3) the material facts were that early in the married 
life the husband had been convicted and sentenced to five years’ penal servitude 
for incestuous adultery. The wife forgave him and took him back, and they lived 
together again for a period. Later, the husband was again convicted, this time for 
an indecent assault on a girl of under thirteen years of age For that offence he 
was sentenced to imprisonment for twenty months. This second conviction caused 
@ grievous shock to the wife, and on this occasion she left him for good. On those 
facts BucKni11, J., declined to find the offence of desertion proved against the 
husband, because he could find no evidence of any intention on his part to drive 
the wife out. He did, however, give leave to amend the petition so as to enable 
the wife to allege cruelty, and at a subsequent hearing he did on that ground 
grant the wife a decree. The criticism of Buckni1, J.’s decision which has 
more than once been made by this court is that he does not appear to have 
applied his mind to the maxim that in the circumstances the husband could be 
presumed to have intended the natural consequences of his acts. It has been 
said that had the learned judge applied his mind to that question he could 
hardly have failed to come to the conclusion that the husband must be presumed 
to have had the necessary intent. As Lorp Mrerrimav, P., said in Edwards v. 
Edwards (2): 


“Here it is found that the husband’s conduct did cause injury to the 
wife’s health, and I cannot understand how any man who has been taken 
back after one such incident by a sensitive and decent woman could 
contemplate anything else than that a repetition of his conduct would have 
the same result.”’ 


If it were open to us, having regard to the decision in Edwards v. Edwards (2) 
to proceed on the basis that Boyd v. Boyd (3) was rightly decided on its facts 
it would clearly cover the facts of the present case, which are not nearly so strong 
against the husband as were the facts in Boyd v. Boyd (3).. Accepting as I do 
that on its facts Boyd v. Boyd (3) was wrongly decided, nevertheless it remains 
true to say that that case was by no means on all fours with the present case. 
There the question was as to the inference to be drawn from the commission of an 
act, itself a good deal more serious than the act committed by the husband in 
the present case, but an act which followed on a previous even more serious 
offence. In the present case, on the contrary, we are dealing with a single 
isolated act, and one of nothing like so serious import as those dealt with in 
Boyd v. Boyd (3), and I desire to emphasise that in the present case the stand 
taken by the wife, as is shown by the sentence which I have already quoted 
from the note of her evidence, is that that justified her in saying once and for all 
that she had finished with the husband. 


The legislature has enacted that certain sexual offences—rape, sodomy, 
bestiality—shall of themselves be grounds for seeking a decree of divorce. It 
has not enacted that the commission of an indecent assult on a third person shall 
be a ground for divorce. It seems to me that if we are to hold that the commis- 
sion of such an offence as in the present case is to provide a wife with just cause 
for withdrawing from cohabitation and staying permanently away from her 

(1) 111 J.P. 179; [1947] 1 All E.R. 319; [1947] P. 25. 


(2) 112 J.P. 109; [1948] 1 All E.R. 157; [1948] P. 268. 
(3) 102 J.P. 525; [1938] 4 All E.R. 181. 
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husband, and, furthermore, is to provide grounds whereby she can allege con- 
structive desertion against him, we shall, in effect, be laying down a new ground 
for the relief of divorce which was not provided by the legislature. I say that, 
because what puzzles me is to see how, in practice, a husband who has committed 
an offence of this nature is to terminate his desertion, if desertion it be. When I 
asked that question in the course of the argument I was referred to the con- 
cluding part of the judgment of Lorp MERRIMAN, P., in Edwards v. Edwards (1), 
to which I have already referred, and also to Holborn v. Holborn (2). Those 
are cases in which the learned President pointed out that desertion is a 
continuing offence which may be brought to an end, and that the offending 
husband in those cases might make amends in such a way that the wife 
would be no longer justified in sustaining her refusal to resume cohabitation. 
One must, however, read what was said by the learned President in those cases 
in relation to the facts of those cases. They were both cases where what was 
relied on by the wife in support of her allegation of constructive desertion was a 
course of conduct directed against her by the husband and extending over a 
prolonged period of time. I can understand that when one is dealing with that 





c— ; sort of case opportunity should clearly be given to the husband to satisfy the 
ould | wife that he has abandoned the course of conduct which gave her her ground for 
wend complaint, and if that state of affairs comes about then the wife would no longer 
ne have justification for continuing to absent herself from the husband. 

i In the present case we are not dealing with anything in the nature of a course 

of conduct. We are dealing with a single isolated act, and an act committed as 
he long ago as May, 1952, that is to say an act now two years old. It is, I think, 
en not unimportant to remark that the justices did not deal with the case until 
Id é January, 1954, by which time, of course, the husband had stood his trial for the 
ve criminal offence of which he was guilty. In the meantime he had approached 


the wife for a reconciliation; he had written her the letters to which I have 
" referred and which were ignored; he had, in his evidence before the justices, 
7 & expressed his contrition to the court and stated his desire that the quarrel with 


mots : his wife should be patched up. If this was not enough, in January, 1954, to 
- bring to an end his desertion, if desertion it were, one asks oneself the question: 
- & What more could the husband do? How is he to be any better off in 1955, or 


— 1956, and what is his answer to be if at the end of three years’ separation the 


rset wife puts on the file a petition for divorce on the ground of desertion, relying, 
d in of course, as part of her case on this decision of the justices, the subject of the 
bom present appeal? Another point which seems to me to be of some substance 
ngle was brought to our attention by counsel for the husband. It was pointed out 
yo that in the present case the offence of which the husband was guilty was an 
andl assault, that is to say an act done against the will of the woman on whom it 
sted was committed. In those circumstances it was not an act which could possibly 
all prompt any reasonable suspicion of adultery, such as might have arisen if the 
act of the husband had been committed on a woman who consented to his 

' advances. Had the case been one where the wife could say that she had reason- 

my, | able grounds for suspecting her husband to be guilty of adultery, if that were 
It | — established it would have given cause for absenting herself from cohabitation; 
hall but it also is established that that good cause would be removed by a judgment 
nis- of the court deciding that as a fact adultery had not been proved. In such 
use circumstances the wife’s ground for continuing to absent herself from her husband 
her would be removed, and if she did not return to him it would be she who was the 


(1) 112 J.P. 109; [1948] 1 All E.R. 157; [1948] P. 268, 
(2) 111 J.P. 36; [1947] 1 All E.R, 32. 
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deserter. No such question can possibly arise in the present case, and one asks 
oneself the question: Can it be right that a husband whose conduct is directed 
against an unwilling woman, in circumstances from which the inference of 
adultery could not possibly be drawn, should be in a worse position than a hus- 
band whose conduct might prompt a reasonable suspicion of adultery? It seems 
to me that that is a point of some substance. 

In the result the conclusion at which I have arrived is that notwithstanding 
the great care which the justices clearly took in their consideration of the 
present case they came to a wrong conclusion in deciding on the facts that the 
wife was justified in maintaining her uncompromising attitude, an attitude to 
which I have already drawn attention by quoting the words which she herself 
used in giving her evidence, and an attitude which she clearly adopted from the 
moment when she first heard of her husband’s behaviour and which she has 
maintained ever since. I find myself unable to accept the proposition that this 
attitude on the part of the wife was a natural consequence of the husband’s 
behaviour so as to justify the conclusion that he must presumptively have 
intended to drive her out. In those circumstances it seems to me that the 
finding of desertion cannot stand, and the order made by the justices ought to be 
set aside. 


BARNARD, J.: I entirely agree with what Witimer, J., has said. 
Counsel for the wife relied strongly on Haswell v. Haswell & Sanderson (1). 
It is none the worse for being an old case. It was tried only two years after 
the first Matrimonial Causes Act was passed (in 1857), and we are now in 
1954. The facts of that case were shortly these. The marriage was a secret 
marriage between two very young people. There was never any matrimonial 
home, and the husband was in the habit of visiting his wife from time to 
time at her mother’s house, and when he paid one of these visits he found his 
wife behaving indecently with another man. The other man was named, and 
he was known to the husband, and subsequently the wife committed adultery, 
not with that man but with the co-respondent in the case. There was no doubt 
about the adultery, and the only question that troubled the court was whether or 
not there was a discretionary bar to the decree. The court was asked by counsel 
appearing for the husband to consider s. 31 of the Act of 1857, which provided 
that the court was not bound to pronounce a decree if the petitioner had deserted 
or wilfully separated himself or herself from the other spouse without reasonable 
excuse. That case was tried in 1859, and certainly public opinion does not 
regard conduct of that nature so strictly today as it did one hundred years ago. 
Public opinion then would certainly have regarded acts of indecency on the part 
of a wife with more stringency than those on the part of a husband. I think 
that it would be right to say that the law, where it is considering conduct, does 
try, so far as it can, to keep up with public opinion. The Judge Ordinary, Sir 
CRESSWELL CRESSWELL, in giving the judgment of the full court, concluded his 
judgment by saying: 

“Tt is not necessary for the court to say that this would have justified 
him in turning her out of his house; that it would have enabled him to resist 
an action of debt for necessaries supplied her; or would have been a 
sufficient answer in a suit for restitution of conjugal rights. But the 
question is, whether we are in a position to exercise a discretionary power. 
The adultery has been fully proved, and we cannot say that the petitioner 
comes within the description of a person ‘ wilfully separating himself 


> 


without reasonable excuse ’. 


(1) (1859), 23 J.P. 825; 1 Sw. & Tr. 502. 
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In that case the two parties, the wife and the man, were both consenting parties, 
and it might well be that the husband in that case could have justified his 
conduct in having no more to do with his wife within the law as laid down in 
Glenister v. Glenister (1). 

In the present case the woman with whom the husband was found guilty of 
committing an indecent assault was not a consenting party, and there could never 
be any suggestion that the wife had any reasonable ground for supposing that the 
husband had committed adultery. It seems to me that that really is the funda- 
mental difference between Haswell v. Haswell & Sanderson (2) and the present 
case. We are not, of course, deciding whether the wife, in leaving the house as 
she did, had deserted her husband. That is not a question for us to decide at all. 
For these reasons I think that Haswell v. Haswell & Sanderson (2), which was so 
strongly relied on by counsel for the wife, is not really applicable to the case we 
have been considering, and I agree with WitimeER, J., that the appeal must suc- 
ceed and that the order made by the justices must be set aside. 

Appeal allowed. 

Solicitors: Chamberlain & Co., for R. S. Bowen & Hopkin W. Evans, Port 
Talbot; Silkin & Silkin, for K. S. Wehrle, Son & Maurice Sheehan, Port Talbot. 

G.F.L.B. 


(1) 109 J.P. 194; [1945] 1 All E.R. 513; [1945] P. 30. 
(2) (1859), 23 J.P. 825; 1 Sw. & Tr. 502. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND GLYN-JONES, JJ.) 
October 18, 1955 
L. v. M. 


Adoption—Unreasonable refusal of consent—Refusal by father from motives of 
spite—Adoption Act, 1950 (14 Geo. 6, c. 26), s. 3. 

A child was born in February, 1946. Her parents separated in 1947, and the 
mother obtained a decree nisi of divorce which was made absolute in June, 1953, 
she being given the custody of the child. Later, she re-married. From 1947 to 
1954 the father, who had spent nearly three years of that period in prison, did not 
see or write to the child and never sent her any presents. When the mother and 
stepfather applied to magistrates for an adoption order under s. 3 of the 
Adoption Act, the father refused his consent (as the justices found) not because 
he desired to exercise parental rights, but because he desired to spite the mother. 
The justices were of opinion that in the circumstances the father’s consent had 
been unreasonably withheld and mede the adoption order. On appeal by the father 
to the Divisional Court, ? 

Hep: that, the justices having applied their minds to the right considerations, 
and there being evidence on which they could act as they did, the Divisional 
Court could not interfere with their decision. 

CasE StTatEep by Middlesex justices. 

At Uxbridge magistrates’ court the justices made an adoption order, under 
s. 3 of the Adoption Act, 1950, in respect of a girl in favour of her mother and the 
mother’s present husband on the ground that the consent of the child’s father 
to the adoption order had been unreasonably withheld. 

The child was born in February, 1946. In January, 1947, her parents separated. 
Later, the mother obtained a decree nisi of divorce, which was made absolute 
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in June, 1953, she being given the custody of the child. Later, she re- 
married. From 1947 to 1954 the father, who during that period served a 
sentence of four years’ imprisonment in respect of which he obtained full remission, 
did not see or write to the child and never sent her any presents. When asked 
for his consent to the adoption order, he said to the mother: ‘‘ You have had 
your own way over the divorce . . . You are not going to have it over this.”’ 
The justices were of opinion that his reason for opposing the order was not because 
he desired to exercise parental rights, but because he desired to spite the mother, 
and that his consent had, therefore, been unreasonably withheld. The father 
appealed to the Divisional Court. 


Frisby for the appellant. 
Widgery for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Middlesex sitting at Uxbridge, before whom an application was made by the 
mother of an infant and her husband, whom she had married subsequent to a 
divorce, for an adoption order in respect of a child, the issue of the mother’s 
first marriage. The father of the child refused his consent, and the justices held 
that the consent was unreasonably withheld and made the adoption order. 
They found that the father was not acting in good faith, but was acting un- 
reasonably. 

The Adoption Act, 195U, requires the consent of both parents of the child, if 
they are alive, before an adoption order can be made, and the effect of an adoption 
order is to take the child, if I may so put it, from the family of its natural parents 
and make it a member of the family of the adopting parents. In the present 
case the child, who is now nine years old, will be always with her mother, but, 
the mother having married again, the stepfather also desires that she should be 
adopted and become a member of their family so that the child may bear his 
name and be brought up with any children there may be of the new marriage. 
It is for the justices to whom the application is made to decide whether a parent 
who is withholding consent is acting reasonably or not. Section 3 of the Act 
provides : 

“The court may dispense with any consent required by s. 2 (4) (a) of this 

Act if it is satisfied—(a) in the case of a parent or guardian of the infant, 

that he has abandoned, neglected or persistently ill-treated the infant; 

(b) in the case of a person liable by virtue of an order or agreement to 

contribute to the maintenance of the infant, that he has persistently 

neglected or refused so to contribute; (c) in any case, that the person whose 
consent is required cannot be found or is incapable of giving his consent or 
that his consent is unreasonably withheld.” 





If there is evidence on which the justices can find that consent is unreasonably 
withheld and if this court sees that the justices have applied their minds to 
the proper considerations, this court cannot interfere. 

In the first case in which this question was raised, Hitchcock v. W.B. and 
F.E.B. (1), which has since been approved by the Court of Appeal and, recently, 
by the Judicial Committee, the justices, for reasons which one could well under- 
stand, thought that the paramount consideration was the same in adoption 
cases as in guardianship cases, namely, the welfare of the child. We had to 
point out that that was wrong, and that, although an adoption order might be 
very much to the benefit of the child, it did not follow that it should be made 
because a man might say: ‘ Although I agree I cannot do much for my child, 


(1) 116 J.P. 401; [1952] 2 All E.R. 119; [1952] 2 Q.B. 561 
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I am the father”. There might be a ground for giving guardianship, but not 
one for making an adoption order, because by making an adoption order the 
child ceases for all practical purposes to be the child of the natural parent. 

In the present case it is clear that the justices have applied their minds to the 
right considerations. They have not considered the matter simply from the 
point of view of the benefit of the child. The child was being well looked after 
by her mother and will continue to be looked after by her. There is, therefore, 
no question of the welfare of the child, and the justices have not considered that 
point of view. They have considered whether or not in the circumstances the 
father is unreasonably withholding his consent. They show this in the facts 
they have found, namely, that up to 1954 the father had never taken any interest 
in the child at all. We are now told that the father received a sentence of four 
years’ imprisonment between 1947 and 1954, and, of course, during that time he 
could not see the child, but there is no reason to suppose that he did not receive 
the remission to which he would be entitled. Thus, he would only serve two years 
and ten months, so, out of the nine years of the child’s life he was only debarred 
from seeing her for that period. For seven years he seems to have taken no 
interest in the child at all. He never went to see her, he never wrote to her 
or sent her presents, or anything of the sort, but when the question of the adoption 
came up, he said to the mother: ‘* You have had your way over the divorce. 
You are not going to have it over this”. The justices, having heard that evidence 
and seen the father and the mother, came to the conclusion that the father was 
refusing to consent to the adoption, not because he desired to have the right of a 
parent and to keep her as a member of his family, but because he wanted to 
spite the mother. 

It does not seem to me that we can possibly say that there was no evidence 
before the justices on which they could find that the father was acting unreason- 
ably in withholding his consent to the adoption of this child in whose welfare 
he had never shown the smallest concern. We are clearly of the opinion that there 
was evidence on which the justices could come to the conclusion to which they 
came. They applied the right principles and came to the conclusion as a matter 
of fact that the father was acting unreasonably, and so there is no ground on which 
this court can interfere. 


ORMEROD, J.: I agree. 
GLYN-JONES, J.: I agree. 
Appeal dismissed. 


Solicitors: A. V. Hawkins & Co., Southall; Champion & Co. for Turberville 


Smith, Uxbridge. 
T.R.F.B. 
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COURT OF APPEAL 
(Str RayMOND EvERSHED, M.R., BrrKEtT AND Rome|r, L.JJ.) 
October 19, 1955 
CENTRAL LAND BOARD v. SAXONE SHOE CO., LTD. 


Town and Country Planning—Restricted value—De-licensed premises—Site of 
former public house selling light refreshments—Right to use as shop—Town and 
Country Planning Act, 1947 (10 and 11 Geo. 6,c. 51), s. 61 (2), sched. III, para. 6 
—Town and Country Planning (Use Classes for Third Schedule Purposes) Order, 
1948 (S.J. 1948, No. 955), para. 2 (2), schedule—Town and Country 
Planning (Use Classes) Order, 1948 (S.I. 1948, No. 954), para. 2 (2) schedule. 

Under s. 61 (2) of the Town and Country Planning Act, 1947, the Central Land 
Board had to determine the development value of a vacant site on which there was 
a building erected which, at the time of its destruction in the late war, was partly 
used as a public house licensed for the sale of intoxicating liquor and providing some 
light refreshments. On July 1, 1948, the licence was held in suspense under the 
Finance Act, 1942, s. 10. A question arose whether the existing use of the former 
licensed premises on part of the land included the right, in the event of their becoming 
unlicensed, to use it for any of the shop purposes within class I of the Town and 
Country Planning (Use Classes for Third Schedule Purposes) Order, 1948. A shop is 
defined in that order as: “‘a building used for the carrying on of any retail trade 
or retail business wherein the primary purpose is the selling of goods (excluding 
refreshments other than light refreshments) by retail . . . but does not include... 
hotel or premises licensed for the sale of intoxicating liquors for consumption 
on the premises’’. 

HeEtp: the premises did not constitute a shop within the definition of the order 
of 1948, and, therefore, for the purpose of arriving at the restricted value, it was 
not to be assumed that planning permission would be granted for the use of the 
premises as a shop within class I. 

CasE STATED by Lands Tribunal. 

The tribunal found the following facts proved or admitted :— 

(1) (a) The land, the subject of the appeal, was on July 1, 1948, a vacant 
site situated at the corner of Waterloo Street and Oxford Street, Swansea, with 
an area of 315 square yards. (b) It was formerly occupied by a building on four 
floors with a basement cellar, which building was destroyed during the war of 
1939-45. (c) The ground floor was at the time of its destruction used as a public 
house licensed for the sale of intoxicating liquors for consumption on the premises. 
There was a lock-up shop on the corner with an area of thirty square yards. 
The upper part of the premises was used for the accommodation of the manager 
of the licensed premises. There was no accommodation for guests. Not only 
alcoholic drinks, but also non-alcoholic drinks and other light refreshments, were 
normally sold on the licensed premises. (d) The licence was on July 1, 1948, held 
in suspense under the provisions of the Finance Act, 1942, s. 10 and sched. VI. 
(e) On the appointed day (July 1, 1948) for the purpose of Part VI of the Townand 
Country Planning Act, 1947, the land was, therefore, vacant and in calculating 
the restricted value thereof by virtue of s. 61 (2) of the Act of 1947 it was to be 
assumed that planning permission would be granted for the erection of a building 
within the conditions of para. 1 and, so far as material, para. 3 of sched. III to the 
Act with the provisions as to use set out in para. 6 of that schedule. (f) In the 
course of carrying out their duty under the Act of 1947 and for the purpose of 
those duties the Central Land Board made the following ruling: 


‘“‘ Existing Use Value—De-licensed premises. The Central Land Board 
have made the following ruling: When licensed premises become 
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de-licensed either voluntarily or as a result of redundancy or removal the 
board will regard the existing use of the premises as falling within class XIV 
of the Use Classes Order (i.e., hotel or boarding house etc.) if sleeping 
accommodation was provided. If, however, sleeping accommodation 
was not provided, and the premises were primarily used only for the sale 
of light refreshments—which includes the sale of intoxicating liquors—the 
board would regard the existing use as including any of the shop purposes 
within class I of the Use Classes Order. If the premises fall within the latter 
category, no development charge will be payable for the use of the premises 
asashop. If the existing use on the relinquishment of a licence is any use 
falling within class XIV of the Use Classes Order, however, the question of 
whether any development charge is payable for conversion into a shop will 
depend on the facts of the particular case, i.e., whether use as a shop in the 
particular situation is more valuable than any use for any purpose falling 
within class XIV.” 


(2) The determination made by the Central Land Board was that there was no 
development value in the freehold interest in the above described land. 

(3) The tribunal was asked in this appeal to decide between the following agreed 
alternative valuations: (a) on the basis that, for the purpose of arriving at the 
restricted value, the existing use of the former licensed premises on part of this 
land would include the right, in the event of their becoming unlicensed, to use, as 
dwelling accommodation, the part formerly used for dwelling purposes and to use 
the remainder thereof for any of the shop purposes within class I of the Town and 
Country Planning (Use Classes) Order, 1948 (S.I. 1948, No. 954) or class I of the 
Town and Country Planning (Use Classes for Third Schedule Purposes) Order, 
1948 (S.I. 1948, No. 955): 


Unrestricted value £19,000 
Restricted value £19,000 





Development value Nil. 


(b) On the basis that, for the purpose of arriving at the restricted value, the 
existing use of the former licensed premises on part of this land would include 
the right, in the event of their becoming unlicensed, to use as dwelling accommo- 
dation the part formerly so used, but would not include the right to use the 
remainder thereof for.any of the shop purposes within class I of the said two 
orders : 


Unrestricted value £19,000 
Restricted value £ 6,300 





Development value £12,700 


(4) The value of the licence in suspense was excluded from the valuations on 
both bases above, and in arriving at the restricted values the existing use of that 
part of the former property which was used as a lock-up shop was taken to be 
that of a shop within class I of the order No. 955 of 1948. 

The tribunal found that the determination of the board was wrong, and 
directed the board to alter its determination to the figure alternatively agreed, 
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viz., unrestricted value £19,000, restricted value £6,300, giving a development. 
value of £12,700. 


J. R. Willis for the Land Board. 
Squibb for the respondents. 


SIR RAYMOND EVERSHED, M.R.: The question posed for our 
determination in this appeal isashort one. For myself, however, being relatively 
unaccustomed to dealing with cases falling under the Town and Country Planning 
Act, 1947, I confess that I have not found it entirely easy. The question itself 
is stated clearly enough in para. 3 of the Case Stated. As BrrKxertt, L.J., pointed 
out in the course of the argument, there were there presented two alternative 
views of arriving at a valuation for the purposes in hand. In para. 3 (a) there is 
stated one view in this form: » 


¢ 

“‘ that, for the purpose of arriving at the restricted value, the existing use 
of the former licensed premises on part of this land would include the right, 
in the event of their becoming unlicensed, to use, as dwelling accommoda- 
tion, the part formerly used for dwelling purposes and to use the remainder 
thereof for any of the shop purposes within class I of the Town and Country 
Planning (Use Classes) Order, 1948 (S.I. 1948, No. 954) or class I of the 
Town and Country Planning (Use Classes for Third Schedule Purposes) 
Order, 1948 (S.I. 1948, No. 955).” 


On that basis the development value is nil, for the restricted value is equivalent 
to the unrestricted value. The second alternative is thus stated in para. 3 (b): 


“that, for the purpose of arriving at the restricted value, the existing 
use of the former licensed premises on part of this land would include the 
right, in the event of their becoming unlicensed, to use as dwelling accommo- 
dation the part formerly so used, but would not include the right to use the 
remainder thereof for any of the shop purposes within class I of the two 
respective orders already mentioned.” 


On that alternative the restricted value is reduced to £6,300, so as to leave a 
balancing figure for the development value of £12,700. From my reading of that 
paragraph, it is apparent that the only question is whether the premises here in 
question other than the dwelling accommodation may or may not be used, for 
the purposes of making the valuation, for shop purposes within the classes stated. 

The premises in question were originally used as a public house. . They are 
described as having been situated at the corner of Waterloo Street and Oxford 
Street, Swansea. They were destroyed by enemy action during the late war, 
and have been at all material times, and still are, a vacant site. I think that is a 
sufficient statement of the facts for present purposes, save only that, as stated in 
the Case, and, as I think, will be the common experience for public houses, there 
were normally sold on the licensed premises, not only alcoholic drinks, but also 
non-alcoholic drinks and other light refreshments. 

I will dispose at once of one small point. I am satisfied that the phrase 
“light refreshments ” was used in this connection as a term of art, and means 
eatables not cooked on the premises and includes beverages of all kinds. I take 
my definition of this from the two Town and Country Planning Orders to which 
I have already referred. I assume (and I express my opinion in this case on 
the assumption) that we are here dealing with the demolished site of what was 
an ordinary public house as that term is commonly understood—a place, resort 
to which would primarily be had for obtaining alcoholic refreshment, but in 
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which there would also be sold as ancillary to the main business and in the 
same part of the premises non-alcoholic drinks and also some light refreshments, 
that is, perhaps, bread and cheese or biscuits. 

The problem being one of ascertaining the development value of the land, the 
court is directed primarily and essentially, as counsel for the respondents 
contended, to the Town and Country Planning Act, 1947, s. 61. That section 
is directed to this very purpose of ascertaining that value. So far as relevant, 
it reads as follows: 

** (1) For the purposes of this Part of this Act |Part V1] and of any scheme 
made thereunder an interest in land shall be deemed to be depreciated in 
value by virtue of the provisions of this Act if the restricted value of that 
interest on the appointed day [July 1, 1948], calculated in accordance with 
the provisions of this and the next following section, is less than the unre- 
stricted value of that interest on that day as so calculated; and references in 
this Part of this Act to the development value of an interest in land shall 
be construed as references to the difference between those values.” 

Let me pause for a moment to repeat by way of reminder that the question 
raised here is, exclusively: What is in this case the restricted value ? I pass, 
therefore, to sub-s. (2): 

‘** Subject to the following provisions of this section—(a) the restricted 
value of an interest in land on the appointed day shall be taken to be the 
value of that interest as it subsists on that day, calculated on the assumption 
that planning permission would be granted under Part III of this Act for 
development of any class specified in sched. ITI to this Act, but would not be 
so granted for any other development.” 

The sub-section then states how the unrestricted value, which is the other 
integer in the calculation, is to be arrived at. Sub-section (5) of the same section 
reads : 

“For the purposes of this section, the restricted and the unrestricted 
values of interests in land shall be calculated by reference to prices current 
immediately before Jan. 7, 1947, and for that purpose any such interest 
shall be treated as if it had been subsisting immediately before that date 
with all incidents to which it is subject on the appointed day . . . and the 
land shall be treated as having been immediately before that date in the same 
state as it is on the appointed day.” 

Again let me repeat by way of reminder that on the appointed day this site 
was vacant in consequence of enemy action. In order, then, to discover what 
planning permission it must be assumed will be granted for the purpose of 
arriving at the figure for restricted value in accordance with the directions I 
have read in sub-s. (2), it becomes necessary to turn to sched. III. That consists of 
a number of paragraphs consecutively numbered. Though the paragraphs are 
in fact divided into two parts, the latter division is not material for my present 
purpose. The first paragraph includes the re-building of any building which was 
in existence on the appointed day. There was no building here in existence on 
the appointed day. The paragraph also includes the re-building “ of any building 
which was in existence before that day but has been destroyed ”’ since a date in 
1937. So that, by virtue of that paragraph, development which consists in 
re-building is included in development under sched. III. Paragraph 3 includes the 
enlargement or improvement of such buildings, and I can, I think, pass that over. 
Paragraph 6 provides: 

“* In the case of a building or other land which, on the appointed day, was 
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used for a purpose falling within any general class specified in an order 
made by the Minister for the purposes of this paragraph, or which [this is 
particularly applicable here] being unoccupied on the appointed day, was 
last used (otherwise than before Jan. 7, 1937) for any such purpose, the 
use of that building or land for any other purpose falling within the same 
general class.”’ 

Pursuant to s. 111 of the Act, the Minister made an order which specified the 
classes indicated in para. 6 of sched. IIT. It is a point to be noted that by s. L11 (4), 
an order made by the Minister for the purpose of para. 6 of sched. III shall not be 
amended or revoked at any time after the appointed day. In that respect such 
an order differs from an order made under another provision of the Act, e.g., s. 12 
—a point to which I shall come back hereafter. ‘lhe Minister made under those 
powers an order which is conveniently or most briefly described by its number, 
955. 

By art. 2 (2) of that order the word “ shop ”’ is defined: 


oe 


shop ’ means a building used for the carrying on of any retail trade 
or retail business wherein the primary purpose is the selling of goods 

(excluding refreshments other than light refreshments) by retail, and without 

prejudice to the generality of the foregoing includes a building used for 

the purposes of [a number of purposes are set out] but does not include a 

building used as . . . premises licensed for the sale of intoxicating liquors 

for consumption on the premises.” 

With that definition in mind, I turn to what were proleptically called ‘‘ general 
classes ”’ in para. 6 of sched. ITI. The first general class is thus stated: ** Use as a 
shop for any purpose except as... ” and then there are four exceptions 
which have no application to the present case. If, therefore, for the purposes in 
hand, s. 61 forms the code to which exclusively the court is directed to turn, then 
it would appear that the answer to the problem may be thus briefly stated: 
Having regard to the use to which this public house was put at the time of its 
destruction, can it fairly be said that it was being used as a shop? If so, then 
by virtue of s. 61 (2) (a) the restricted value must be arrived at on the assumption 
that it could be used and that planning permission would be granted for its use as a 
shop of any other kind, with the sole exception, of course, of the four excluded 
items. 

At first blush I must contess that to describe a public house as premises used 
as a shop would not appear to be sensible, and to that view further emphasis is 
given by the express exclusion, in the definition of a shop, of premises licensed 
for the sale of intoxicating liquors for consumption on the premises. This was 
such a place, and the sale of the other beverages and the eatables were on licensed 
premises strictly so called. But counsel for the board contended that, although 
these premises were a public house, and, therefore, can be described as premises 
licensed for the sale of intoxicating liquors for consumption on the premises, 
that is not an exhaustive statement of the uses to which the place as a whole 
was put at the relevant date; and the burden of his argument has been to tlie 
effect that, since light refreshments other than intoxicating liquors were sold 
on the premises, and since the sale of light refreshments by retail is in terms 
within the definition of ‘‘ shop ”’, therefore these premises were being used as a 
shop at the relevant date, albeit they were also being used for purposes not 
appropriate, according to the definition, to use as ashop. Counsel for the board, 
if he will allow me to say so, put perhaps most forcibly his point by this test. 
Let it be supposed, he says, that the owners or lessees, the brewers, determined 
that they would not continue the licence, or let it be supposed that the licence 
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was lost or abandoned, could the brewers then, within the sense and meaning of 
this Act, without obtaining planning permission, persist in the use of the premises 
for the sale of light refreshments by converting it into (to take counsel’s example) 
amilk bar? Having regard to the former use, there is obvious force and common 
sense in the view that the change from the one to the other is not of so great or 
significant a character as to make one suppose that planning permission would be 
required. If, however, counsel for the board’s test is to be affirmatively answered 
in the case he put, then it must also follow, as was conceded, that these brewers 
could equally, without asking for planning permission, arrange, by a sub-tenancy 
or otherwise, to change the character of the premises far more fundamentally, 
viz., by converting them in effect from a public house into a shop for the sale, 
for example, of boots and shoes. Again as a matter of common sense, if it be 
permissible to appeal to such a standard in this kind of context, that would 
appear to be a somewhat substantial and significant change in the character of 
the use; and for my part, I think, the answer is really to be supplied in the way 
which counsel for the board was at first disposed to concede, viz., that one must 
look at the substance of the matter. Now, looking at the substance of the 
matter, it seems to me that this public house was not, at the relevant date, a 
shop within the definition of the order which I have read; and, if that is right, 
then no assistance can be got by counsel for the board from his appeal to s. 61 (2), 
for it would follow from what I have said that it can no longer be assumed that 
planning permission would be granted for use as a shop of any kind within the 
class. 

Counsel for the board contended further that that, after all, was not the end 
of the matter. He said that for the purposes of arriving at the restricted value 
it was true that an assumption is made that planning permission would be granted 
where planning permission would otherwise be required; but counsel contended 
that there still remains a field of use for which in no circumstances would planning 
permission be required, and that, if regard is had to that scope of use, then the 
restricted value will be found to be equivalent to the unrestricted value. In 
order to make good that part of the argument, counsel for the board falls back 
ons. 12. He is, I think, met at first with the difficulty that s. 12 is directed, not to 
ascertaining restricted value, but to the formulation of the circumstances in 
which planning permission is required, and it is not directed to the case of 
re-building. The answer to that difficulty counsel for the board finds in s. 12 (5) (c), 
to which I will come later. But the two sections, s. 61 and s. 12, seem to pose a 
certain contradiction to which counsel for the respondents drew our attention. 
I have already read s. 61 (2), and if that sub-section is read together with the 
order which was made under it, it seems clearly to proceed on the hypothesis 
that to convert these premises—assuming for the moment they had not been 
destroyed—to some use different from their actual use, would involve what is 
called “‘ development ”’. 

I will read again the essential words of s. 61 (2) (a): “. . . calculated on the 
assumption that planning permission would be granted . . . for development 
of any class specified in sched. III”. Section 12, however, seems to exclude from 
the scope of the word “‘ development ”’ the very uses which s. 61 (2) (a) implicitly 
regards as “‘ development’. The answer to that somewhat strange antinomy 
may lie in this—that the order which was made under s. 12, unlike the order which 
was made under s. 61, is alterable. It happened that at the relevant time the 
relevant terms of the order under s. 12 were identical with those of the order 
made under para. 6 of sched. III to the Act of 1947. 

Let me, however, turn to s. 12 (2). So far as relevant, it provides as follows: 
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“In this Act ... the expression ‘development’ means the carrying 
out of building, engineering, mining or other operations in, on, over or under 
land, or the making of any material change in the use of any buildings or other 
land: Provided that the following operations or uses of land shall not be 
deemed for the purposes of this Act to involve development of the land, 
that is to say . . .” 


I note, though I do not desire merely to make criticisms of the drafting, that, 
whereas the main body of sub-s. (2) speaks of “‘ buildings or other land ’’, the 
proviso is on the face of it at first limited to land. That limitation obviously 
is insignificant having regard to para. (f) of the proviso, which is the relevant 
one and which reads: 

“‘in the case of buildings or other land which are used for a purpose of 
any class specified in an order made by the Minister under this section, the 
use thereof for any other purpose of the same class.” 

What I have read seems to involve the conclusion that what would otherwise 
be the making of a material change in the use of the building is not ‘‘ develop- 
ment ” for the purposes of the Act if that material change is merely a transfer, 
so to speak, from one type of use to another in the same class, as stated in the 
order indicated. 

The order indicated, the Town and Country Planning (Use Classes) Order, 
1948 (S.I. 1948, No. 954), as I have stated, contained precisely the same definition 
of “shop ” and precisely the same language for class I, “‘ use as a shop for any 
purpose ”’, as we find in S.I. 1948, No. 955. If, therefore, the original use of the 
public house was use as a shop, then use as another kind of shop would not be a 
material change, viz., a development under s. 12 (2). But, in my judgment, the 
conclusion I have reached under s. 61, which I think strictly to be the material 
section, is equally and necessarily available to counsel for the respondents under 
8. 12 (2). In other words, as I construe the class, with the definition of “‘ shop ”’ 
written in instead of the word ‘“‘shop”’, these premises were not being used as 
a shop at the date when they were last used. 

I have earlier said that if counsel for the board sought to rely exclusively on 
s. 12 (2), he might be in the added difficulty that here there are no buildings and 
we are not, therefore, in terms within the proviso which relates only to buildings 
in fact being used for some purposes. But counsel falls back for this purpose on 
8. 12 (5), which is, so far as relevant, as follows: 


“Notwithstanding anything in this section, permission shall not be 
required under this Part of this Act . . . (c) in the case of land which on 
the appointed day is unoccupied, in respect of the use of the land for the 
purpose for which it was last used.” 


It was last used as a public house, and counsel for the board, therefore, says that 
re-application to that use is not by the terms of sub-s. (5) development. That, 
however, is, I think, insufficient for him, because what is here in question does not 
depend on these premises being used as a public house. In order to succeed, the 
landlords must say that they are entitled, without involving themselves in any 
development, to use the reconstructed premises as a shop. 

I find some difficulty in expanding the paragraph which I last read, para. (c) 
of sub-s. (5), to so generous a scope as has been given to para. (f) of sub-s. (2) 
by virtue of the Town and Country Planning (Use Classes) Order, 1948 (S.I. 1948, 
No. 954); but, so far as I can see, even if I were so to expand the words for the 
purpose, still I find the same answer to the case put on that paragraph as I have 
found to the case put on the other paragraphs already dealt with. 
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The conclusion then on the whole matter is that here for the purposes of 
finding the restricted value it cannot be said that the uses which would be 
permitted or which would not constitute development would include the use 
as any type of shop within the categories set out in either of the orders. In 
other words, I concur, for my part, with the conclusion which the tribunal 
reached. I confess to some regret in so doing. As counsel for the board 
observed, as I understood him, the conclusion goes counter to the view on 
which the Central Land Board appear to have acted. That view is contained 
in a ruling which is to be found in para. 1 (f) of the Case Stated. Iam bound to 
say that I do not think the paragraph, applied to this particular case, is very 
clear, but that may be my fault. I am confining my judgment in this case to 
the facts as I have understood or assumed them, viz., that we are here dealing 
with the ordinary well-known case of a public house. It may well be that there 
are other establishments where the sale of intoxicating liquors does not so 
predominate over all other activities that it could be said, as I think it cannot 
on the facts which I have treated as being the facts in this case, that the premises 
were being used, though not exclusively used, as a shop. For the reasons I have 
tried to state, I have felt constrained to the view which commended itself to 
the tribunal, and I, therefore, think that the appeal should be dismissed. 


BIRKETT, L.J.: I am entirely of the same opinion. By para. 1 (c) of 
the Case it is stated that 


“‘ the ground floor [of this building] was at the time of its destruction used 
as a public house licensed for the sale of intoxicating liquors for consumption 
on the premises. There was a lock-up shop on the corner with an area 
of thirty square yards. The upper part of the premises was used for the 
accommodation of the manager of the licensed premises. There was no 
accommodation for guests. Not only alcoholic drinks but also non-alcoholic 
drinks and other light refreshments, were normally sold on the licensed 
premises.”” 


That paragraph is descriptive of an ordinary public house. In almost every 
public house it is a part of the business of the licensee to sell on the premises, not 
merely alcoholic drinks, but non-alcoholic drinks and light refreshments. In 
para. 3 of the Case two alternative agreed views are stated; and, as I put to 
counsel for the respondents in the course of the argument, they are identical save 
in this all-important matter, that in para. 3 (a) it is said—‘“‘ to use the remainder 
thereof for any of the shop purposes within class I ”—which is the contention 
of the Central Land Board—while in para. 3 (b) it is said that the existing use 
“would not include the right to use the remainder thereof for any of the shop 
purposes within class I ’”—which is the contention of the respondents. That is 
the only point in the case. 

The question has been a little complicated by para. 1 (f) which contains the 
quotation from the ruling of the Central Land Board, but we are not told with 
any detail how that ruling was given, or in what circumstances, or to what it 
applied. It seemed to me that the board were not dealing with a case like the one 
we are dealing with. The Central Land Board under Part VI of the Act of 1947 
had to deal with the question of payments for the depreciation of land values, and 
the £300 million fund was set up for that purpose. Section 61 comes within that 
Part; but in Part VII of the Act of 1947 the Central Land Board had to deal with 
development charges—not depreciation of land values as to which they were 
going to pay out, but development charges, as to which they were going to 
levy sums of money. This ruling which is headed “ Existing Use Value— 
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De-licensed premises”, seems to me plainly to be a ruling under Part VII, 
because it begins: 

“The Central Land Board have made the following ruling: When 
licensed premises become de-licensed either voluntarily or as a result of 
redundancy or removal the board will regard the existing use of the premises 
as falling within class XIV of the Use Classes Order...” 

Class XIV is: 

“Use as a boarding or guest house, a residential club, a hostel or a hotel 
providing sleeping accommodation.” 

The ruling went on: . 

“ Tf, however, sleeping accommodation was not provided, and the premis 
were primarily used only for the sale of light refreshments—which includes 
the sale of intoxicating liquors—the board would regard the existing use 
as including any of the shop purposes within class I of the Use Classes 
Order. If the premises fall within the latter category, no development 
charge will be payable for the use of the premises asa shop. If the existing 
use on the relinquishment of a licence is any use falling within class XIV 
of the Use Classes Order, however, the question of whether any develop- 
ment charge is payable for conversion into a shop will depend on the facts 
of the particular case...” 

The words ‘“‘ no development charge will be payable ”’ are clearly dealing with 
Part VII. 

It seems to me, therefore, that this ruling which is cited in para. 1 (f) was 
dealing solely as a matter of business utility and practice with development 
charges and was not intended to govern the decision of questions with which 
we are concerned today. 

So far as the point with which we are concerned here today, viz., the contention 
of the Central Land Board that this site may be used for any of the shop purposes, 
as against the contention of the respondents that it cannot, I have nothing to 
add to what my Lord has said, and I think that the tribunal reached a proper 
and just determination and I agree with it. 


ROMER, L.J.: I quite agree. Counsel for the board put his case in the first 
place on s. 61 of the Act of 1947, coupled with sched. ITI and the order (8.1. 1948, 
No. 955) which the Minister made thereunder; and alternatively he relied on 
s. 12 and the order (S.I. 1948, No. 954) which the Minister made under that 
section. It may be, and I think it is the fact, that one arrives at the same 
conclusion adverse to the board whichever section and order one applies. But 
for myself I think that counsel for the respondents was quite right when he said 
that s. 12 does not really enter into the picture at all so far as the present problem 
is concerned, and that s. 61 and sched. IIT and the Town and Country Planning 
(Use Classes for Third Schedule Purposes) Order, 1948 (S.I. 1948, No. 955) consti- 
tute a comprehensive code for the purposes of the ascertainment of development 
values of land. Section 12, which, it is to be observed, comes in Part ITT, a 
different part of the Act altogether, which deals with control of development, is 
directed to providing what the public can do, and what they cannot do without 
permission in relation to the development of their land. Even if one did resort 
tos. 12, I think that one arrives at the same result, but I think it right to say that, 
in my opinion, s. 61 for the present purposes is the only section that one need bear 
in mind. I agree with the order proposed. Appeal dismissed, 

Solicitors: Treasury Solicitor; Rowe & Maw. F.G. 
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HOUSE OF LORDS 


(EarL Jowrrr, Lorp Morron or HENRyTON, LorpD RApcuiFre, Lorp ‘TUCKER 
AND LorpD COHEN) 


November 2, 3, December 12, 1955 


INSTITUTE OF FUEL v. MORLEY (VALUATION OFFICER) 
AND ANOTHER 


Rates—Ewvemption—Scientific society—** Purposes of science exclusively ’’— 
Advancement of fuel technology—Obdject also to further interests of members— 
Scientific Societies Act, 1843 (6 and 7 Vict., c. 36), 8. 1. 

The appellant institute was incorporated in August, 1946, by a royal charter 
which, in para. 7, set out the objects and purposes for which the institute was 
constituted. One object, set out in para. 7 (a), was: “To promote, foster, and 
develop the general advancement of the various branches of fuel technology as 
an end in itself, and as a means of furthering the more scientific and economic 
utilisation of fuel of all kinds for industrial, commercial, public, agricultural, 
domestic, transport and/or other purposes, and to promote, assist, finance and 
support such industrial and scientific research, investigation, and experimental 
work in the economical treatment and application of fuel as the institute may 
consider likely to conduce to those ends, and to the benefit of the community at 
large’. Another object, set out in para. 7 (d), was: ‘“‘ To uphold the status of 
members of the institute by holding or prescribing examinations for candidates 
for election and by requiring standards of knowledge and experience which can be 
approved ”’. 

HELD: the institute was a society instituted for the purposes of science exclusively 
within the meaning of s. 1 of the Scientific Societies Act, 1843, and, therefore, 
it was entitled to exemption from payment of rates under the section. 

Decision of Court or APPEAL (1954) (119 J.P. 108) reversed. 

AprpEAL from a decision of the Court of Appeal (reported 119 J.P. 108) disimiss- 
ing an appeal by the present appellant, the Institute of Fuel, against a decision 
of the Lands ‘Tribunal. 

The appellant institute was the occupier of office premises at 18, Devonshire 
Street, London, W.1. Until February, 1953, the premises had not been assessed 
to rates on the ground that the appellant was a scientific society within the 
meaning of the Scientific Societies Act, 1843, s. 1. On Feb. 20, 1953, the valua- 
tion officer made a proposal for the alteration of the valuation list for the 
metropolitan borough of St. Marylebone by the insertion of the premises 
occupied by the appellant at a gross value of £365 and rateable value of £301. 
The appellant objected, and the valuation officer appealed to a local valuation 
court for north-west London. On July 8, 1953, that court determined that 
the premises should be entered in the valuation list at the values proposed by 
the valuation officer. The appellant appealed to the Lands Tribunal, who 
found that the premises were occupied by the appellant for the transaction of 
its business, and for carrying into effect its purposes; that the appellant was 
constituted by royal charter and was instituted for the purposes of science 
within the meaning of the Scientific Societies Act, 1843, s. 1; that a certificate 
had been obtained under s. 2 of that Act that the appellant was entitled to the 
benefit of the provisions of the Act; that the appellant was supported wholly 
or in part by voluntary contributions, and did not, as by its charter it might not, 
make any dividend, gift, division or bonus in money to or between any of its 
members; and that bye-laws had been made under para. 19 of the charter. 
The Lands Tribunal came to the conclusion that the appellant was not instituted 
exclusively for purposes of science within the meaning of s. 1 of the Act of 1843, 
and dismissed the appeal. The question stated in the Case was whether the 
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Lands Tribunal came to a correct decision in point of law in holding that the 
appellant was not a “society instituted for purposes of science exclusively ” 
within the meaning of s. 1 of the Act of 1843. The Court of Appeal answered 
that question in the affirmative, and the institute appealed from that decision. 

Rowe, Q.C., and Amies for the institute. 

Lyell, Q.C., and P. R. EL. Browne for the respondents, the valuation officer 
und the rating authority. 

The House took time for consideration. 

Dec. 12. The following opinions were read. 


EARL JOWITT: My Lords, I have had an opportunity of reading in 
print the speech which my noble and learned friend, Lonp Morton or HENRYTON, 
is about to deliver. I agree with his conclusion and with his reasoning, and find 
it unnecessary to add any comments of my own. 


LORD MORTON OF HENRYTON: My Lords, the question arising on 
this appeal, as set out in the Case Stated by the Lands Tribunal, is whether 
that tribunal 

“came to a correct decision in point of law in holding that the appellant 
institute is not a ‘society instituted for purposes of science exclusively ’ 
within the meaning of s. 1 of the Scientific Societies Act, 1843.” 

It is claimed by the appellant institute that it is such a society and is, therefore, 
exempted by the section from being assessed or rated in respect of an office 
and premises occupied by it at 18, Devonshire Street, W.1. 

The majority of the Court of Appeal (the Master of the Rolls (Str RaymMonp 
EVERSHED) and Birkett, L.J.; JENKrNs, L.J., dissenting) rejected the institute’s 
claim and upheld the decision of the Lands Tribunal. Hence this appeal. 

Section 1 of the Scientific Societies Act, 1843, so far as is relevant provides 
as follows: 

‘** No person or persons shall be assessed or rated, or liable to be assessed 
or rated ... to any .. . local rates . . . in respect of any land, houses, 
or buildings, or parts of houses, or buildings, belonging to any society insti- 
tuted for purposes of science, literature, or the fine arts exclusively, either 
as tenant or as owner, and occupied by it for the transaction of its business, 
and for carrying into effect its purposes, provided that such society shall 
be supported wholly or in part by annual voluntary contributions and shall 
not, and by its laws may not, make any dividend, gift, division, or bonus 
in money unto or between any of its members, and provided also that such 
society shall obtain...” 

a certificate therein mentioned. 

It is accepted by the respondents that the institute is instituted for purposes 
of science, and that it satisfies all the requirements of the section except the 
requirement that it shall be instituted for purposes of science exclusively. They 
contend that, though it is in part instituted for such purposes (namely, for 
purposes of fuel technology which they concede to be purposes of science within 
the meaning of the section), the institute was also instituted in part for other 
purposes which are not purposes of science. 

The institute was incorporated by royal charter on Aug. 12, 1946, and I shall 
refer at once to the portions of the charter which were discussed at the hearing. 
The first recital shows that an association or institute incorporated under the 
Companies Acts, 1908 to 1917, and known as the Institute of Fuel had petitioned 
for a charter of incorporation, and para. 1 provides as follows: 








TET a ee 








Jus 


12 





Justice of the Peace and Loca! Government Review Reports, February 11, 1956. 


~ UNIV. OF MICH. 
MAR 5 1956 


Vol. 129-AW LIBRARY ovERNMENT REVIEW REPORTS 41 
t the “The persons now members of the said association or institute known 
ely as the Institute of Fuel (hereinafter called ‘the existing institute’), and 
vered all such persons as may hereafter become members of the body corporate 
is1ONn. hereby constituted . . . and their successors, shall for ever hereafter (so 

long as they shall continue to be such members) be by virtue of these presents 
flicer one body corporate and politic by the name of ‘ The Institute of Fuel’...”’ 


Paragraph 5 provides that the income and property of the institute shall be 
applied solely towards the promotion of the objects of the institute, and forbids 
the institute to carry on any trade or business or engage in any transaction 
with a view to the pecuniary gain or profit of the members thereof. Paragraph 





is m 6, while prohibiting the receipt of any profit by members, provides that 
— “nothing herein contained shall prevent . . . the giving of privileges to 
the members of the institute...” 
Paragraph 7 is the vital paragraph, and is in the following terms: 
g on | “The objects and purposes for which the Institute of Fuel is hereby 
ther constituted are:—(a) To promote, foster, and develop the general advance- 
ment of the various branches of fuel technology as an end in itself, and as 
nt ; a means of furthering the more scientific and economic utilisation of fuel 
:* of all kinds for industrial, commercial, public, agricultural, domestic, 


transport and/or other purposes, and to promote, assist, finance and support 
fore, such industrial and scientific research, investigation, and experimental 
ffice work in the economical treatment, and application of fuel as the institute 
may consider likely to conduce to those ends, and to the benefit of the 
community at large. (b) To hold meetings in London and at established 





OND 

te’s provincial centres for the reading and discussion of papers, to issue regularly 
a technical journal, to join with other institutions in promoting objects 

ides of mutual interest, and generally to take such a prominent and active part 


in the advancement of the knowledge and practice of fuel technology as its 
status requires. (c) To co-operate with government departments, 
universities, educational institutions, associations, companies, or individual 
persons in establishing or maintaining any investigation or research relating 
to any branch of fuel technology. (d) To uphold the status of members of 
the institute by holding or prescribing examinations for candidates for election 
and by requiring standards of knowledge and experience which can be 
approved. (e) To print and publish, sell, lend and distribute any communica- 
tions made to the institute or any similar society, and any reports of the 
proceedings or transactions of the institute or any similar society, and to 
produce, purchase, reproduce, print, publish and distribute any other 
books, papers, treatises or communications relating to fuel technology and 
to establish and maintain a library. (f) To invite foreign delegates to attend 


- 2 ae 
al 


—_ | any meetings, conferences or functions promoted or supported by the 
the institute and to defray or contribute to their expenses; to defray or 
ey | contribute to the expenses of any duly appointed officials or representatives 
for of the institute attending any foreign scientific meetings or conferences at 
mes the request of the council of the institute, and to translate, print, publish 
-_ and distribute any books, communications, papers or proceedings or 

abstracts or extracts thereof which are of scientific interest. (g) To provide 
all tb facilities for conferences and functions in support of the objects of the 
wa institute. (h) To do all other things incidental or conducive to the attain- 


ment of the above objects or any of them.” 
Paragraph 14 sets out the classes into which the corporate members of the 
institute are to be divided, and para. 15 authorises the use by the several classes 
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of members of certain distinguishing initials after their names. Paragraph 16 
provides that the qualifications, method and terms of admission, privileges 
and obligations, including liability to expulsion or suspension of members of the 
various classes respectively, shall be such as the bye-laws for the time being of 
the institute shall direct. Paragraph 19 provides that 


‘“The corporate members or the majority of such members present in 
person and voting at any duly convened special general meeting . . . shall 
have power from time to time to make such bye-laws of the institute as 
to them shall seem requisite and convenient for the regulation, government 
and advantage of the institute, its members and property and for the 
furtherance of the objects and purposes of the institute . . .” 

There follows a proviso that no such bye-law shall take effect until it has been 
allowed by the Lords of the Privy Council. Paragraph 20 provides that the 
first bye-laws to be made under the charter shall be made within six months 
from the date thereof. Paragraph 21 is as follows: 

‘“* Pending the making and approval of the bye-laws to be made under 
these presents but no longer the articles of association and bye-laws of the 
existing institute shall be the bye-laws of the institute so far as the same 
may be applicable and shall have effect as though the institute, its officers 
and members had therein been referred to throughout in lieu of the existing 
institute, its officers and members.”’ 

In the course of the argument reference was made to the present bye-laws of 
the institute, which were made some months after the date of the charter, under 
the powers conferred by para. 19. 

My Lords, if it had been suggested that it was relevant for the decision of 
this case to consider what were the activities of the institute at any time sub- 
sequent to the grant of the charter, and if your Lordships had accepted that 
suggestion, the bye-laws so made might possibly have thrown some light on 
the matter. But the only question which has been argued on this appeal is 
whether the purposes for which the institute was originally instituted were, or 
were not, exclusively scientific. I do not see how your Lordships can be assisted 
on this particular question by a consideration of bye-laws made after the grant 
of the charter. It might have been possible to gain some assistance from the 
bye-laws mentioned in para. 21 of the charter, which were existing at the date 
of the charter and were given temporary effect thereby; but these bye-laws 
were not brought to your Lordships’ attention, and I conclude that neither 
party thought that they could assist the House. 

I now turn to consider the terms of the charter, and, in particular, para. 7, 
which sets out the objects and purposes for which the institute was constituted. 
Sub-paragraph (a) was the subject of much argument on both sides. In my 
view, it states the main purpose of the institute, and I can best state my con- 
clusion as to its effect in the words of Jenkins, L.J. ({[1955] 1 All E.R. at p. 174): 

‘“* The sub-paragraph, as a matter of construction, prescribes one object 
only, namely, the advancement of fuel technology, and goes on to say, in 
effect, that this object is to be pursued not merely as an end in itself (that 
is, for the purpose of increasing the sum of academic or laboratory know- 
ledge pertaining to this science), but also in order that the fuel-using public 
may benefit from the new and improved methods of fuel utilisation which 
the advancement of the science by the institute may be expected to produce. 

In other words, the institute is not only to increase this department of 
scientific knowledge, but also to make known to the world and available for 
public use the knowledge thus gained. The rest of sub-para. (a), which 
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relates to industrial and scientific research, investigation, and experimental 

work in the economical treatment and application of fuel, is, I think, 

clearly no more than ancillary to the advancement of fuel technology.” 

Counsel for the respondents submitted that the sub-paragraph stated two 
purposes, whereof the first was scientific and the second was of a commercial 
nature. I think it is quite possible to read sub-para. (a) as stating two purposes, one 
beginning with the words ‘“‘ To promote, foster, and develop”, and the other 
with the words ‘“‘to promote, assist, finance and support”. In my view, 
however, such a sub-division does not assist the respondents, as each of the 
two purposes so stated is, to my mind, a scientific purpose. I cannot find in 
either of them any suggestion that the institute can embark on any commercial 
pursuit; they are both confined to the acquisition of knowledge in the realm 
of fuel technology, which is, admittedly, a science, and to the spread of such 
knowledge for the benefit of the community. 

I regard sub-para. (b) and sub-para. (c) as being merely ancillary to the main 
purpose or purposes stated in sub-para. (a). It was suggested that the con- 
cluding words of sub-para. (b) were ambiguous, as “‘ its status ’’ might refer either 
to the status of the institute or to the status of the knowledge or practice of fuel 
technology. I cannot doubt that the former is the correct view, but on either 
view sub-para. (b) remains, to my mind, purely ancillary. 

Counsel relied strongly on sub-para. (d). He submitted that this sub-para- 
graph, read in conjunction with other paragraphs and in particular with para. 
6, para. 14 and para. 19, stated, in effect, that one purpose of the institute 
was to benefit its members in their profession of fuel technologists. In support 
of this submission, he invited your Lordships to read the concluding words 
‘“‘ which can be approved ” as referring to approval by the public, the intent 
being that the public should be led to approve of the members of the institute, 
and to give them profitable employment. I do not so read these words. In 
my opinion, they refer to approval by the institute. If the institute is to pursue 
efficiently the scientific purposes stated in sub-para. (a), it is plainly necessary 
that its members should attain standards of knowledge and experience which 
the institute can approve. It is in this sense, and for this purpose, that the 
status of members is to be upheld, and I cannot give to this sub-paragraph, read 
in conjunction with the charter as a whole, the meaning for which counsel 
contends. 

Many passages in judgments bearing on this matter were cited in the course 
of the argument. I would apply to the present case the words of Lorp Han- 
wortTH, M.R., in Institution of Civil Engineers v. Inland Revenue Comrs. (1): 

“That its members should bring a certain knowledge and capacity for 
learning to the institution seems only to confirm its purpose of the general 
advancement of mechanical science and knowledge.” 

My Lords, I am ready to assume that to be a member of the institute is an 
advantage from a professional and pecuniary standpoint. But, in my view, 
that advantage is no more than 

“. . . an incidental, though an important and perhaps a necessary 
consequence of the way in which the institution does its work in the pursuit 
of science ”’, 

to use the words of Lorp MacnaGuTEN in Inland Revenue Comrs. v. Forrest (2). 

Sub-paragraphs (e), (f), (g) and (h) are, to my mind, ancillary and require no 

comment, 


(1) [1932] 1 K.B. 149. 
(2) (1890), 54 J.P. 772; 15 App. Cas. 334, 
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For these reasons, I am of opinion that the Lands Tribunal came to an incorrect 
decision, and I would allow the appeal. 


LORD RADCLIFFE: My Lords, I agree that this appeal should be 
allowed. 


LORD TUCKER: My Lords, it having been conceded that bye-laws made 
subsequent to the date of the charter cannot be used for the purpose of con- 
struing the charter—a concession which, in my opinion, was rightly and 
necessarily made—your Lordships are, I think, concerned only with sub-para. 
(a) and sub-para. (d) of para. 7 of the charter. Some reference was made to 
other provisions of the charter but they do not, in my view, afford any assistance. 
These two sub-paragraphs are as follows: 


“(a) To promote, foster, and develop the general advancement of the 
various branches of fuel technology as an end in itself, and as a means of 
furthering the more scientific and economic utilisation of fuel of all kinds 
for industrial, commercial, public, agricultural, domestic, transport and/or 
other purposes, and to promote, assist, finance and support such industrial 
and scientific research, investigation, and experimental work in the economi- 
cal treatment, and application of fuel as the institute may consider likely 
to conduce to those ends, and to the benefit of the community at large. 

““(d) To uphold the status of members of the institute by holding or 
prescribing examinations for candidates for election and by requiring 
standards of knowledge and experience which can be approved.” 


Sub-paragraph (a) is, I think, expressed with unnecessary elaboration and in 
the end adds little if anything to the opening words, viz.: 


“To promote, foster, and develop the general advancement of the 
various branches of fuel technology.” 


I am quite unable to construe the words which follow, “‘ and as a means of”, 
as constituting a commercial purpose so as to prevent the institute from being 
held to have been instituted exclusively for purposes of science.. As regards 
sub-para. (d), I agree with JenxKins, L.J., that its purpose is plain, namely, to 
ensure that membership of the institute shall be confined to persons who have 
attained a suitable degree of proficiency in the field of fuel technology which, 
whether it be regarded as a separate object or not, is purely ancillary to the object 
expressed in sub-para. (a). 

This case, as it seems to me, depends solely on the construction of a particular 
charter, and I have not, therefore, thought it necessary to refer to the authorities 
which were cited in argument. I agree that the appeal should be allowed. 


LORD COHEN: My Lords, I had written some observations in this matter, 
but since doing so I have had the opportunity of reading in print the speech 
which has been delivered by my noble and learned friend, Lorp Morton or 
Henryton. I find myself so completely in agreement with his reasoning and 
with that of JEnxrns, L.J., in the Court of Appeal, that I am content to say 
only that I agree that the Lands Tribunal came to an incorrect conclusion. I, 


too, would allow the appeal. Appeal allowed. 
Solicitors: Philip Conway, Thomas ¢&: Co.; Solicitor of Inland Revenue; 
Sharpe, Pritchard & Co. G.F.L.B, 
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CARDIFF ASSIZES 
(McNarr, J.) 
November 16, 1955 
REG. v. COTTRELL 


Road Traffic—Disqualification for holding driving licence—Disqualification for 
driving motor vehicles of all classes for five years—Application to remove 
disqualification in part—Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), 8.7 (3). 

Section 7 (3) of the Road Traffic Act, 1930, gives the court power either to allow 
or to refuse an application for the removal of a disqualification for holding or 
obtaining a licence to drive a motor vehicle. It does not give the court power to 
remove the disqualification in part, as, e.g., to permit an applicant who has been 
disqualified for driving motor vehicles of any class to drive a vehicle of one class. 

APPLICATION under s. 7 (3) of Road Traffic Act, 1930, for removal of a 
disqualification for holding a licence for driving a motor vehicle. 

The applicant, having pleaded Guilty to a charge of dangerous driving, was 
sentenced at Swansea Assizes in 1954 to a fine and was disqualified for driving 
any class of motor vehicle for a period of five years. In imposing the dis- 
qualification the court intimated that if after one year had elapsed the court 
were satisfied with the applicant’s behaviour it would not be out of keeping 
with the sentence that his disqualification should be varied to permit the appli- 
cant to ride a motor cycle. After a year had elapsed the applicant, who had 
been of good behaviour since the time of his sentence, applied to the court to 
have the disqualification imposed on him varied so as to permit him to drive 
a motor cycle. 


J.C. Rutter for the applicant. 
Coplestone-Boughey for the Crown. 


McNAIR, J.: If I felt that I had power to accede to this application, 
I should have been prepared to accede to it. It is an application for varying 
the disqualification so as to permit the applicant to ride a motor cycle while 
maintaining the general disqualification; it is not an application for the removal 
of the whole disqualification. The application is made under s. 7 (3) of the 
Road Traffic Act, 1930, which empowers a person who by virtue of a conviction 
is disqualified for holding or obtaining a licence to apply after the expiration 
of six months for its removal. The sub-section further provides: 


“on any such application the court may, as it thinks proper, having 
regard to the character of the person disqualified and his conduct subsequent 
to the conviction or order, the nature of the offence, and any other circum- 
stances of the case, either by order remove the disqualification as from 
such date as may be specified in the order or refuse the application.” 


In that provision only two powers appear to be given to the court, viz., 
a power of removing the disqualification, and a power to refuse the application. 
Under s. 6 of the Road Traffic Act, 1930, however, under which the original 
disqualification was imposed, there is an express power for the court, if it thinks 
fit, to limit the disqualification imposed to the driving of a motor vehicle of the 
same class or description as the vehicle in relation to which the offence was 
committed. Although I think that the facts would justify the exercise of dis- 
cretion in favour of varying the disqualification in the way in which the applicant 
asks—at any rate it would be in line with the views of the learned judge who 
imposed the disqualification—I do not feel that I have power to do anything 
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other than remove the disqualification or refuse the application. I do not 
think that the facts justify the removal of the whole disqualification, and, 
therefore, I must exercise the alternative power given under the enactment and 
refuse the application. 

There may be cases where it is convenient that the court should have power 
to vary a disqualification. On the construction of s. 7 (3) of the Road Traffic 
Act, 1930, it is my opinion, however, that the section does not give a power of 
variation. Other minds might reach a different conclusion. 

Applicant refused. 

Solicitors: Edward Lewis, James & Possart, Cardiff; Director of Public 


Prosecutions. 
G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND BARNARD, J.) 
November 3, 4, 1955 
CRAWFORD v. CRAWFORD 


Husband and Wife—Cruelty—Persistent cruelty—Sexual offences by husband 
against third parties—Bullying and aggresstve attitude towards wife—Different 
forms of mental ill-treatment taken together to found charge of persistent cruelty. 

In relation to cases of mental cruelty, the authorities lay down the following 
principles: (i) Cruelty may be inferred from the whole facts and atmosphere 
disclosed by the evidence; (ii) actual intention on the part of the husband to 
injure the wife is an important, but not an essential, factor; (iii) it is impossible 
to create categories of acts or conduct which do or do not amount to cruelty; 
(iv) sexual offences directly relevant to the husband’s conjugal obligations may 
constitute ill-treatment of the wife; (v) mental ill-treatment may be coupled with 
physical ill-treatment in order together to found a charge of persistent cruelty. 
Since mental and physical ill-treatment can, though they are not ejusdem generis, 
be taken together, it must follow (vi) that different forms of mental ill-treatment 
may be taken together in order to found a charge of persistent cruelty. 

APPEAL against order of Manchester justices. 

The parties were married in 1947 and there was one child of the marriage. 
On June 8, 1955, the husband indecently exposed his person. On June 18, the 
wife became aware that a charge was pending against the husband, although 
at that time he had not yet received a summons, and she left the matrimonial 
home. On July 8, 1955, the husband came before the justices on a charge of 
indecent exposure and pleaded Guilty. The case was adjourned, and on Aug. 19, 
the husband, having asked for six similar offences to be taken into consideration, 
was placed on probation. On Aug. 24, 1955, the wife’s complaints that the 
husband had been guilty of persistent cruelty towards her and had wilfully 
neglected to provide reasonable maintenance for her were heard. The justices 
found that the course of conduct, viz., the offences of indecent exposure, though 
not entered on by the husband with the object of injuring his wife’s health, 
was such as must have been known by him, had he considered the matter, to be 
likely to injure her health when she came to know of it, both by reason of the 
shock of the disclosure and of the gossip which would be sure to arise in the 
small community in which they both lived. The justices found that the wife’s 
health suffered in consequence and also that a state of friction had existed 
throughout the marriage to which the husband’s bullying and aggressive attitude 
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had contributed. The justices then stated that the husband’s failure to main- 
tain the wife was wilful and unjustifiable. They adjudged the husband to 
have been persistently cruel to his wife and to have been guilty of wilful neglect 
to provide reasonable maintenance for her and her infant child and ordered him 
to make certain weekly payments towards her maintenance and the maintenance 
of the child. The husband appealed on the grounds that there was no evidence 
to support the findings of persistent cruelty or wilful neglect and that the justices 
were wrong in law in holding him to have been guilty of either charge. 


M. R. Nicholas for the husband. 
C. N. Lees for the wife. 


LORD MERRIMAN, P.: It is said that the justices were wrong, in the cir- 
cumstances of the present case, in finding cruelty at all, and certainly in finding 
persistent cruelty, and that we ought to set the order aside. Alternatively 
it is suggested that they have misdirected themselves and not fully appreciated 
the issues, and that the case ought to be remitted to a fresh panel of justices 
to be re-tried. The substance of the case made against the husband was two- 
fold. First, it was said that an atmosphere of friction in the matrimonial home 
had been produced by the husband’s bullying and nagging the wife. It was not 
suggested that that form of ill-treatment had involved any physical violence. 
If it was anything, it was what is described as mental cruelty. There was 
evidence corroborating the wife in that particular, though it is right to say that 
little or no detail was given beyond the fact that she said that he was very 
bullying and critical towards her, that he treated her as if he would like to make 
her inferior to him; never approved of anything; did not bother with the child; 
was always picking on the child, and so forth. If that evidence stood alone 
it would, perhaps, have been necessary to find out more about that type of 
conduct. It was, however, corroborated to some extent by the wife’s aunt, who 
said that when she had seen them together he had an aggressive and bullying 
attitude towards the wife; and as the justices found that that was true it is 
impossible for us to say, on that aspect of the matter, that there was no evidence 
to support the finding. So much for that treatment in so far as it affected the 
wife’s health. 

The more serious allegation, and the one round which controversy has centred 
in the present case, is that on June 18, the wife became aware of a pending 
charge against the husband. The charge was of “ wilfully openly and lewdly 
exposing his person with intent to insult a female.’’ The date of that offence 
was June 8. Whether or not she knew anything more at that time is left in 
doubt, but it is common ground that he had wilfully openly and lewdly exposed 
his person with intent to insult one female or another on no less than seven 
occasions. However much of this the wife knew is, for the moment, immaterial, 
but on learning that a charge of that nature in connection with one or more 
females was pending, she left home. We are not trying a desertion case. We 
are trying a cruelty case, and the difference may be of importance in this respect, 
that it might, in a desertion case, be necessary to know precisely what the wife 
knew at the moment when she left home; but it is conceded that in the present 
charge of cruelty it is the whole course of conduct of the husband in this particular 
respect which we are entitled to take into account in its impact on the wife’s 
mental health, and I repeat that we are concerned only with what, for short, is 
now called mental cruelty, and so called with the approval of the House of 
Lords. 

In an admirable argument counsel for the husband cited the recent authorities 
on this matter, including the full review of the recent case law given by 
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KaRMINSKI, J., when he was sitting in this court with me in Cooper v. Cooper (1), 
and counsel’s review was so full that I do not propose to repeat it. I content 
myself with extracting from the authorities one or two principles which I think 
are now established. In the appeal in the House of Lords in Jamieson v. Jamieson 
(2) emphasis was laid on the principle that cruelty might be inferred from the 
whole facts and atmosphere disclosed in the proof, and, without quoting the 
specific opinions in which this was stated, it was laid down by at least two of 
the noble Lords who decided that case (approving Lorp Kerru who had dissented 
in the court below) that it is a wrong approach to put the various acts or conduct 


alleged into a series of separate compartments and say of each of them that | 


by itself it cannot pass the test of cruelty and, therefore, that the totality 
cannot pass that test. Another point which is plainly laid down in that case is 
that though actual intention to injure the wife in a case of mental cruelty must 
be important, and may be decisive in the particular case, it is not an essential 
factor. Finally, to quote from the opinion of Lorp TucKErR: 


“Tt is . . . undesirable—if not impossible—by judicial pronouncement 
to create certain categories of acts or conduct as having or lacking the 
nature or quality which render them capable or incapable in all circumstances 
of amounting to cruelty in cases where no physical violence is averred.” 


I do not think that there is much doubt about the particular test which was being 
referred to, if obliquely, in that passage. In Cooper v. Cooper (1) it is laid down, 
borrowing a phrase which I am reported as using in Simpson v. Simpson (3), 
that sexual offences “‘ directly relevant to [the husband’s] conjugal obligations ” 
may be ill-treatment of the wife. I also derive from Cooper v. Cooper (1) the 
further principle that such ill-treatment may be coupled with physical ill- 
treatment, which manifestly is not ejusdem generis, for the one is mental 
ill-treatment and the other is physical ill-treatment, in order together to found 
a charge of persistent cruelty. 

In passing I would make two observations. The first is that the principle 
that an offence against a third party may be ill-treatment of the wife goes back, 
as KarMinskI, J., showed in his judgment, a long way. It is not a matter of 
recent decision, but a recent case, Boyd v. Boyd (4), which has been the subject 
of a certain amount of judicial controversy, was eventually decided on the 
ground of cruelty, and a petition which would have been dismissed on the ground 
of desertion was amended to a charge of cruelty, on whch a decree was granted 
by Buckni11, J. The other thing which I wished to add was this, that although 
Cooper v. Cooper (1) was a decision only of this Divisional Court it was, in fact, 
approved within six days by the Court of Appeal, presided over by Lorp 
GopDDARD, C.J., in Ivens v. Ivens (5), where it was held that a criminal and in- 
decent assault by a husband on a child might amount to cruelty to the child’s 
mother although no intention to injure the mother was shown; that the husband 


must have known what the effect of his conduct would be on the wife and her | 


state of health and yet, careless and indifferent to what the effect would be, he 
had continued with his indecent conduct; and that the facts proved constituted 
a strong case of cruelty and the wife was entitled to a decree. The dismissal 


of her petition by His Honour JupGE GERwyN THOMAS, sitting as a special , 


commissioner, was reversed. 


(1) 119 J.P. 1; [1954] 3 All E.R. 415; [1955] P. 99. 
(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(3) 115 J.P. 286; [1951] 1 All E.R. 955; [1951] P. 320. 

(4) 102 J.P. 525; [1938] 4 All E.R. 181. 
(5) [1954] 3 All E.R. 446; [1955] P. 129. 
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[ am not unmindful of the facts that the strength of the conduct in the 
several cases which have recently been reported differs, and that in another 
desertion case, Lewis v. Lewis (1), an isolated allegation of indecent assault 
by the husband on a woman at a cinema, which was unaccompanied by any 
other form of ill-treatment, did not justify the wife in leaving. Obvious as it 
may be that an assault of a criminal nature on a daughter or on a child of tender 
years in the family home, may almost speak for itself, in relation to the effect 
likely to be produced on the wife, it seems to me to be only a question of degree, 
and, therefore, a question for the court to decide, whether a series of offences of 
indecent exposure and the scandal resulting therefrom are likely to have a 
less unfavourable impact on the wife even than offences so gross as those I 
have referred to. I should have found it difficult to support a finding that the 
effect of the shock to the wife which this particular discovery had was due, to 
quote from the opinion of Lorp NorMAND in Jamieson v. Jamieson (2), “ to 
abnormal hypersensitiveness.’” However, the justices have not found anything 
of the sort. On the contrary, they have found that although this course of 
conduct was 

** not entered upon by the [husband] with the object of injuring his wife’s 
health [it] was such as must have been known by him had he considered the 
matter to be likely to injure her health when she came to know of it, both by 
reason of the shock of the disclosure and of the gossip which would be sure 
to arise in the small community in which they both lived. It was found that 
the wife’s health suffered in consequence.” 


The wife’s evidence was that on learning this news on June 18 she lost the use 
of her legs and fainted with shock. The evidence of the aunt was that two 
days later the wife came round to her in a very distressed condition, that she 
was hysterical for two days, and that since she had returned home she had been 
very distressed and had lost weight. I emphasise the loss of weight, because 
one of the arguments of counsel for the husband was that we could attribute 
the loss of health only to this particular moment of discovery, and that there was 
nothing more; and that, as the husband did not, and was not likely to (for he 
was put on probation) repeat the offence, there was little likelihood of any 
apprehension of further injury. She did not lose all that weight on the day 
when she heard the news. That was one of the progressive effects of the shock, 
and if the matter stood alone, which it does not, I should be unable to agree 
with the proposition that such injury as was involved in her immediate reaction 
was all that we ought to take into account. There is the plainest evidence of 
injury to health. I do not think that that was originated, but no doubt it 
was gravely aggravated, by the initial news of this affair, and no doubt was 
increased when it turned out, as it probably did turn out when the whole truth 
came to light on Aug. 19, that on the first occasion she had not been told the 
whole story. 

I do not think, on the evidence, that the injury to health originated only on 
this shocking discovery, and, indeed, in my opinion, the justices have found the 
opposite. After saying that her health suffered in consequence, they have also 
found 

“a state of friction exieting throughout the marriage to which the 
husband’s bullying and aggressive attitude had contributed.” 


As the wife left home on the day of the discovery it is obvious that the bullying 


(1) ante, p. 21. 
(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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and aggressive attitude preceded the shock to her mental health which she 
received on June 18. It was, therefore, a case of aggravation of a process 
which had already been begun by the husband’s other conduct of a bullying 
and aggressive nature rather than of that conduct having contributed to an 
injury first received on June 18. I have already said that there is authority 
for what I should have thought was an obvious proposition, that one has to 
take account of the effect on her health of the whole conduct. There is authority 
for the fact that in considering the whole story one can take into account two 
matters which are of an essentially different character, namely, the injury to 
the mental health and the physical injury from violence, in order to show that the 
two combined amounted to persistent cruelty. If one can do that with regard 
to two different sorts of ill-treatment I am bound to say that I do not understand 
why one should not do it with regard to two different forms of mental ill-treat- 
ment, and take the whole story into account, and thus arrive at a conclusion of 
persistent cruelty. 

I recognise that the present case is, to some extent, a border-line case, but 
it is in such border-line cases that unless the court below have misdirected 
themselves in some matter of law or some failure to appreciate the evidence, 
the principle that an appellate tribunal should not interfere with the decision 
of those who have heard and seen the witnesses most strongly prevails. For 
the reasons I have given, although I recognise that it is a very short and probably 
quite inadequate summary of the situation, I cannot see that the justices have 
misdirected themselves in any particular, or that they have failed to appreciate 
the nature and weight of the evidence. That being so, I do not think that we 
have any right to interfere with their decision. 


BARNARD, J.: I agree entirely with what Lorp MErrmay, P., has said. 
One fact is perfectly clear in the present case, that the husband’s conduct 
caused injury to the wife’s health. It by no means follows from that that the 
husband has been guilty of cruelty. Lorp MERRm™a\N, in his speech in Jamieson 
v. Jamieson (1), made it perfectly clear that “‘ any ’’ conduct which brings about 
injury to health would not necessarily be cruelty, and Lorp TucKER said that 
when one is dealing with conduct which is not physical violence it is impossible to 
say that any class of conduct must be cruelty or that it cannot be cruelty; and 
then he went on to give a very good guide, which I do not think I need repeat, in 
coming to a conclusion whether such conduct amounts to cruelty or not. In the 
present case I must admit that I have felt a grave difficulty. It certainly is, as Lorp 
MeErRrRm™aAN, P., has said, a border-line case, and the question is: Is it on the side 
of Cooper v. Cooper (2), or is it on the side of Lewis v. Lewis (3)? I fully realise 
that Lewis v. Lewis (3) was not a cruelty case. It was a desertion case. It was 
not unnaturally a desertion case, because the wife was relying on one isolated act 
of indecency committed by her husband, and there was not any suggestion that 
such act had injured her health, and that is no doubt the reason why she com- 
plained that her husband had deserted her not that he had been guilty of persis- 
tent cruelty towards her. The justices in the present case seem to me to have 
adopted the very proper attitude of looking at the facts asa whole. The facts as 
a whole do not consist solely of the husband’s act of indecent exposure, which 
undoubtedly was the culminating act, and caused the wife to leave. They have 
fully taken into account all the previous conduct of the husband of a bullying and 
aggressive character towards the wife. 


(1) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(2) 119 J.P. 1; [1954] 3 All E.R. 415; [1955] P. 99. 
(3) ante, p. 21. 
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I agree with Lorp Merriman, P., that, in considering the reasons given by 
the justices, I fail to find that they have, in any respect, misdirected them- 
selves. In those circumstances it would be wrong to interfere with their findings 
on those facts, and I agree that this appeal must be dismissed. 

Appeal dismissed. 

Solicitors: Pattinson & Brewer, for F. Edwin Monks & Co., Manchester; 


John Pinto, for J. N. Brooks, Manchester. 
G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND Barry, JJ.) 
October 27, 1955 
STANTON IRONWORKS CO., LTD. v. SKIPPER 





Factory—Locomotive pushing more than one wagon—Safety regulations—Contraven- 
tion—Servant of independent contractor killed in consequence of contravention 
by occupier of factory—Liability of occupier to penalty—Factories Act, 1937 
(1 Edw. 8 and 1 Geo. 6, c. 67), 8. 133—Regulations for Use of Locomotives and 
Wagons on Lines and Sidings in or used in connection with premises under 
the Factory and Workshop Act, 1901 (S.R. & O., 1906, No. 679), reg. 14. 

The appellants were the occupiers of a factory which was subject to the Regula- 
tions for Use of Locomotives and Wagons on Lines and Sidings, etc., 1901. Pursuant 
to an arrangement between the appellants and a firm of contractors, a lorry driver, 
with whom the appellants had no contract of employment and who was employed 
by the contractors, was employed to collect slag from the factory premises. To 
reach the slag he had to cross a railway track on which a number of wagons were 
being pushed by a locomotive. The wagons collided with the lorry, and the lorry 
driver was killed. At the time of the accident, although there was risk of injury 
to persons employed, the front wagon was not accompanied nor proceeded by a 
man and no other efficient means had been taken to obviate the risk as required 
by reg. 14 of the regulations of 1901 (which take effect under s. 60 (1) of the 
Factories Act, 1937, as amended by s. 12 (1) of sched. I to the Factories Act, 1948, 
and s. 159 (1) of the Act of 1937). The appellants were charged under s. 133 of the 
Factories Act, 1937, on the ground that a person had been killed in consequence 
of their having contravened a provision of a regulation made under the Act, and 
were convicted. 

HELD: the appellants were in breach of the regulation as they had not taken 
efficient means to guard against danger to their employees, and that was so 
although no employee of theirs was injured; the lorry driver was killed in conse- 
quence of this contravention of the regulations by the appellants within s. 133; 
and, therefore, the appellants were liable to the penalty prescribed by the section, 
and the conviction was right. 

CasE StaTED by justices for the county of Leicester sitting at Melton Mowbray. 

The appellants, Stanton Ironworks Co., Ltd., were the occupiers of a factory 
at Asfordby Hill which was subject to the Regulations for Use of Locomotives 
and Wagons on Lines and Sidings in or used in connection with premises under 
the Factory and Workshop Act, 1901 (S.R. & O. 1906, No. 679). On Mar. 22, 
1955, the respondent, James Theodore Skipper, a factory inspector, preferred 
an information against the appellants charging that on Feb. 4, 1955, they 
contravened the provisions of reg. 14 of the regulations of 1901 in that, where 
a locomotive pushed more than one wagon and risk of injury was thereby caused 
to persons employed, a man did not accompany or precede the front wagon or 
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other efficient means were not taken to obviate such risk, in consequence of 
which one Alfred Israel Clarence Smith was killed, whereby the appellants 
were liable to a fine not exceeding £100 under s. 133 of the Factories Act, 1937. 

The following facts were found by the justices. On Feb. 4, 1955, a locomotive 
was in use on the factory premises and was pushing more than one wagon, 
whereby risk of injury might be caused to persons employed on the premises. 
A man did not accompany or precede the front wagon and it was not reasonably 
practicable for him to do so. Other efficient means were not taken to obviate 
risk of injury to persons employed. The deceased was on the factory premises 
and was employed carrying out work which was part of the work commonly 
carried out on the factory premises, namely, the removal of slag from the factory. 
There was no contract of employment between the appellants and the deceased. 
The appellants in the course of their business sold slag to merchants for removal 
from the factory by the merchants, and the deceased was acting in the employ- 
ment of one of such merchants. The deceased, who was employed as a lorry 
driver, was collecting a load of slag, and for this purpose had to drive his lorry 
across various railway tracks, including that on which slag was being shunted 
up to a slag crusher. Having driven across this track he had to reverse his lorry 
backwards in order to bring it to the navvy where it would be loaded with slag. 
Near the point where the road crossed the tracks were notice boards with the 
legend: ‘‘ Danger. Beware of wagons’. There was an engine shunting wagons 
up to the slag crusher. The engine driver did not see the deceased or his lorry, 
but, having whistled, proceeded to shunt up the track. The wagons which the 
engine was pushing collided with the lorry, and the deceased fell out of the lorry 
in front of the wagons and was killed. The wagons were travelling faster than 
aman could run. Just before the accident the lorry was seen by an electrician 
in the employment of the appellants. He gave a shout of warning which the 
lorry driver did not hear, as there was a good deal of noise going on. There 
was no one in control at the crossing. The engine driver was assisted by a 
shunter, but the shunter, owing to the other jobs which he had to do, could not 
always be watching the engine, and the engine driver could not see anything 
directly in front of him. The appellants contended, among other things, (a) 
that it was not reasonably practicable for a man to accompany or precede the 
front wagon and that other effective means were taken to obviate risk of injury 
to persons employed, namely, the blowing of the locomotive whistle and the 
stationing of a man on higher ground near the destination of the locomotive 
and wagons where other persons employed by the appellants were working; 
(b) that there was no contract of employment between the appellants and the 
deceased; (c) that there was no risk of injury to any persons employed by the 
appellants; and (d) that the deceased was not a person for whose benefit the 
regulations were made. The respondent contended, among other things, (i) that 
‘* other efficient means ”’ were not taken to obviate the risk of injury by persons 
employed; and (ii) that the work on which the deceased was employed was of 
a nature which normally would be carried on in the factory, and that persons 
carrying out such work would be in the class of persons who would be in the 
contemplation of the Minister making the regulations of 1901. The justices 
were of the opinion, first, that the work on which the deceased was employed 
was of a nature which normally would be carried on in the factory, and that 
persons carrying out that work would be in the contemplation of the Minister 
making the regulations of 1901; secondly, that, as it was proved that the move- 
ment of the locomotive pushing two wagons might and did, in the absence of 
efficient means to obviate risk, create a risk to persons employed, there was a 
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breach by the appellants of reg. 14 of the regulations of 1901; thirdly, that the 
deceased was killed in consequence of that breach and was a person within the 
meaning of s. 133 of the Factories Act, 1937; and fourthly, that the appellants 
were liable to conviction under that section. They convicted and fined the 
appellants, who appealed. 


Argyle for the appellants. 
S. B. R. Cooke for the respondent. 


LORD GODDARD, C.J., stated the facets and said: Regulation 14 

provides: 

“Where a locomotive pushes more than one waggon, and risk of injury 
may thereby be caused to persons employed, a man shall, wherever it is safe 
and reasonably practicable, accompany or precede the front wagon or 
other efficient means shall be taken to obviate such risk.” 


No doubt, that regulation was passed for the benefit of the servants of the 
occupiers of a factory, and, in accordance with Hartley v. Mayoh & Co. (1), 
I am assuming that the appellants do not owe a duty under that regulation 
towards a person who is not employed by them. The regulation is broken, 
however, if the appellants have not taken efficient means to guard against 
danger to their employees, although no employee is injured. If an engine is 
pushing, and not pulling, a wagon, and efficient means have not been taken to 
guard against the danger which must exist in those circumstances, there is a 
breach of reg. 14. Section 133 of the Factories Act, 1937, provides: 
** If any person is killed, or dies, or suffers any bodily injury, in conse- 
quence of the occupier or owner of a factory having contravened any 
provision of this Act or of any regulation or order made thereunder...” 


the occupier of the factory is liable to a penalty, namely, a fine not exceeding 
£100. 

The justices found that the lorry driver was killed because reg. 14 was con- 
travened. That regulation, as I have already pointed out, is contravened 
although nobody may be injured. Once the regulation is contravened and 
somebody is injured, the occupier is liable to a fine not exceeding £100. It 
may follow from the decision in Hartley v. Mayoh & Co. (1), that the deceased’s 
widow would not have an action for breach of the statutory duty, but it does 
not follow from that decision that an offence is not committed against s. 133 
of the Factories Act, 1937, because the section says that, if any person is killed 
through breach of a regulation, then the occupier is liable. The justices came 
to a perfectly right decision in this case, and the appeal fails. 


ORMEROD, J.: I agree. The appeal has been urged very largely on the 
ground that the lorry driver who was killed was not a ** person employed ” 
within the meaning of that term as used in reg. 14 of the regulations of 1901. 
Indeed, the justices, in coming to their decision, appear to have taken the view 
that the lorry driver did come within the scope of those regulations because 
they were of the opinion that 

* the work upon which the deceased was employed was of a nature which 

normally would be carried on in the factory, and that persons carrying out 
such work would be in the class of persons who would be in the contempla- 
tion of the Minister making the regulations . . . 

I think it is quite clear from Hartley v. Mayoh & Co. (1), which was the case of a 


(1) 118 J.P. 178; [1954] 1 All E.R. 375; [1954] 1 Q.B. 383. 
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fireman who was electrocuted when he went on factory premises to put out a 
fire, that the only persons whose protection is within the contemplation of the 
regulations are the persons who are actually employed by the occupier of a 
factory. Therefore, the first question which had to be decided by the justices 
in the present case was whether, under the particular conditions, there was a risk 
of injury to persons employed by the appellants, and whether, if there was a 
risk, such efficient means had been taken for their safety as would obviate the 
risk. Quite independently of the question whether the lorry driver who was killed 
came within the words of reg. 14 of the regulations of 1901, the justices found 
that there was a risk of injury to persons employed and that efficient means had 
not been taken to obviate that risk. In those circumstances, there is clearly a 
breach of reg. 14, because there was an obvious risk of injury to a person or to 
persons employed by the appellants. In fact, the injury which occurred was not 
an injury which was caused to a person employed by the appellants, but an injury 
caused to a person employed by an outside contractor. That does not render the 
appellants any less liable for a breach of the regulation bringing into play s. 133 
of the Factories Act, 1937, which is a section governing the penalties which may 
be inflicted if any person is killed or suffers bodily injury by reason of a breach 
of the regulation. In those circumstances, I agree that the justices came to a 
proper decision in this case, and the appeal should be dismissed. 


BARRY, J.: I also agree, for the reasons given by my Lords. For my part, 
I am not entirely satisfied that the regulation in respect of which this information 
was laid necessarily falls within the decision of Hartley v. Mayoh d Co. (1) or is 
necessarily to be considered in a similar way to the regulations which were in 
question in Hartley’s case (1). However, as my brethren pointed out, that point 
is purely immaterial in the present case, and I am satisfied that the justices 

rightly convicted and that the appeal should be dismissed. 
Appeal dismissed. 
Solicitors: Carpenters, for G. Keogh & Co., Nottingham; Solicitor, Ministry 

of Labour and National Service. 
T.R.F.B. 
(1) 118 J.P. 178; [1954] 1 All E.R. 375; [1954] 1 Q.B. 383. 


HOUSE OF LORDS 


(Ear Jowrrr, Lorp Normanp, Lorp Morton or HENRYTON, LORD RADCLIFFE 
AND Lorp TUCKER) 


October 17, 18, December 12, 1955 


ESSO PETROLEUM CO., LTD., AND ANOTHER v. SOUTHPORT 
CORPORATION 


Foreshore belonging to local authority—Damage arising from stranding of vessel— 
Plea of negligence in navigation—Stranding of ship due to fractured stern 
frame—No right of plaintiffs to rely on negligence in relation to fracture. 

In December, 1950, an oil tanker belonging to the appellants bound from 
Liverpool to Preston developed a steering fault when approaching an estuary in 
rough weather. In view of the weather and the danger of turning round, the 
master decided to continue into the channel. Soon after, the vessel took a heavy 
sheer to starboard and ran aground on a revetment wall. To save the vessel 
and the crew from grave danger, the master discharged a considerable quantity 
of oil to lighten the vessel, which oil became deposited on the respondents’ foreshore, 
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causing damage. In an action for trespass, nuisance and negligence brought by 
the respondents against the appellants and the master, the respondents pleaded 
as negligence, negligent navigation by the master and no more, and no complaint 
was made of any act or default on the part of the appellants. The trial judge 
found that there was no trespass or nuisance, that the master had not been negligent, 
and, therefore, that the appellants had not been negligent. 

Hep: there was no negligence on the part of the appellants since, on the 
pleadings, they could only be liable on the ground of vicarious responsibility for 
the acts and defaults of the master, and, the master having been acquitted of any 
negligence, the appellants must also be acquitted. 

Per Lorp TuckEr: In actions between users of the highway, and between the occu- 
pier of premises adjoining the highway which have been damaged by a person lawfully 
using the highway, the person who has suffered damage cannot recover in trespass 
in the absence of negligence on the part of the person who has caused the damage. 

Decision of Court or APPEAL (sub nom. Southport Corpn. v. Esso Petroleum 
Co., Ltd.) (1954) (118 J.P. 411) reversed in part. 

APPEAL from an order of the Court of Appeal (reported, sub nom. Southport 


Corpn. v. Esso Petroleum Co., Ltd., 118 J.P. 411). 


Nelson, Q.C., and G@. B. H. Currie for the appellants. 
Carpmael, Q.C., and Baucher for the respondents. 


The House took time for consideration. 


Dec. 12. The following opinions were read. 


EARL JOWITT: My Lords, this was an appeal from the decision of the 
Court of Appeal, by which that court by a majority (Morris, L.J., dissenting) 
reversed a decision of DEvimn, J., and entered judgment for the respondents, 
the Southport Corporation. The action was brought by the respondents, 
the owners of the foreshore, against the appellants, the owners of the s.s. Inver- 
pool, and against Mr. McMeakin, her master, in respect of the damage occasioned 
to the foreshore by the discharge of a quantity of oil from the s.s. Inverpool. 
Devin, J., delivered judgment for the then defendants, the present appellants 
and Mr. McMeakin. The Court of Appeal dismissed the appeal so far as Mr. 
McMeakin, the master of the s.s. Inverpool, was concerned; and that part 
of the decision of the Court of Appeal has not been the subject of an appeal 
to this House. The Court of Appeal allowed the appeal against the owners of 
the s.s. Inverpool, the present appellants. The facts are fully stated in the 
judgment of Devin, J., and it is only necessary for me to refer to them briefly. 

The s.s. Inverpool is a small tanker of six hundred and eighty tons gross. 
Her master and chief engineer were experienced seamen and she carried a crew 
of eleven hands all told. On Dec. 3, 1950, she left Liverpool at 7.30 a.m. on a 
voyage to Preston. She arrived at the Nelson Buoy at 11.40 a.m., and waited 
there for the tide, high water at Preston being at 5.17 p.m. She left the Nelson 
Buoy at 2.30 p.m. The wind was N.N.W., force seven or eight, and the sea 
was moderately rough. Shortly after leaving the Nelson Buoy, she shipped 
some heavy seas; and, for some unexplained reason, her steering thereafter 
became erratic and she began sheering four or five points to starboard and to 
port. The master decided, notwithstanding his knowledge of the defective 
steering, to continue on his course towards Preston, although this involved 
the navigation of a comparatively narrow and shallow channel. 

On the south side of the channel there is a revetment wall about seven or 
eight feet wide and about three to six feet above datum. When the s.s. Inver- 
pool had passed Salters Buoy, she took a heavy sheer to starboard and ran 
aground on the revetment wall. She was lying in a dangerous position, and 
was in danger of breaking her back. The safety of the ship was at stake and 
the lives of her crew were in peril. The engines were put full astern, but it 
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was found that the propeller was fouling some hard object, and the chief engineer 
feared that the main steam pipe might fracture. This was reported to the 
master, who ordered the engineer to stop the engines. In these circumstances, 
the master decided to discharge considerable quantities of the cargo of oil to 
lighten the ship. The oil so discharged was carried by the action of the wind 
and tide on to the premises of the Southport Corporation, the respondents to 
this appeal. They were put to considerable expense in cleansing their premises 
from the oily discharge and brought their action against the appellants, the 
owners of the s.s. Inverpool, and against her master, to recover such expenses. 

It is obvious that a well-found ship, if properly navigated, would, in the 
absence of abnormal circumstances, not have run aground on the wall and 
would not have got herself into such difficulties that it became necessary to 
discharge a considerable part of the oil which constituted her cargo. What, 
then, were the circumstances which made this course necessary ? 

The judge found—and his conclusion was not challenged—that the stern 
frame of the ship had sustained a fracture after leaving the Nelson Buoy. He 
pointed out that it was most improbable that the stern frame, if in sound con- 
dition, could have been fractured merely by heavy seas. He was advised 
by the Elder Brother, whom he consulted after the conclusion of the hearing, 
that the stern frame might have been broken against the bed of the channel; 
but the judge felt that it was too speculative to accept this theory, as it had 
not been advanced at the trial and there had been no evidence from the master 
or the chief engineer in its support. The judge, therefore, came to the conclu- 
sion that no explanation had been given to account for the fracture of the stern 
frame. He found that this fracture, however caused, had affected the steering; 
that the defective steering had caused the ship to run aground; that, being 
aground, the master took the right course in discharging the oil in order to 
lighten the ship; and that this course was necessary not merely in an endeavour 
to save the ship but also to save the lives of the crew. 

The action which the respondents brought against the appellants, the owners 
of the s.s. Inverpool, and against Mr. McMeakin (her master), was based on 
trespass, nuisance and negligence. DEvLIn, J., decided that the fact that it 
was necessary to discharge the oil in the interest of the safety of the crew afforded 
@ sufficient answer to the claim based on trespass or nuisance. I agree with 
him in this view, and think it unnecessary to consider whether, had this fact 
not been established, the cause of action in trespass or nuisance would have 
succeeded. 

There remains the question of negligence. The statement of claim alleged 
that there had been negligence in the navigation of the s.s. Inverpool whereby 
she grounded on the revetment wall, and that her master had taken no sufficient 
steps to prevent such grounding. It further alleged that the discharge of the 
oil was unnecessary and unreasonable, and that the master ought, under the 
circumstances, to have obtained the assistance of a pilot or of tugs. All these 
allegations were disposed of adversely to the plaintiffs, the present respondents, 
by the findings of the trial judge. 

There remained, however, one further allegation, which was added to the 
statement of claim by amendment; namely, that it was negligent to cause the 
s.s. Inverpool to enter and navigate the channel when it was known that her 
steering was erratic. DEvLIn, J., disposed of this suggestion as follows: 

“The plaintiffs contend that the master, knowing before he entered 


the channel that there was something wrong with his steering, ought to 
have anchored or turned about and hove to or put back to sea. The master 
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answered that in the weather at the time, to anchor was impossible and to 

turn about more dangerous than to proceed. He recognised the danger of 

proceeding into a narrow channel with defective steering gear; he weighed 
up the two evils, he said, and considered that the lesser of the two was to 
attempt to get into sheltered water. I should not without assistance be 
able to say whether he made the right choice or not, but I should feel able 
to say that his choice was not a careless or unskilful one, which would be 
enough to dispose of the charge of negligence. In fact, the Elder Brother 
advises me that, in his opinion, the master’s decision was the right one, 
and I accept that advice.” 

It follows, therefore, that every allegation in the statement of claim, and the 

particulars thereunder, was decided by the judge in a sense adverse to the 

respondents. 

Counsel for the respondents relied on the doctrine of The Merchant Prince (1), 
and claimed that it was for the appellants to prove how the accident happened.” 
He rightly asserted that they had not explained how it came about that the 
stern frame had fractured. The facts in The Merchant Prince (1) were that, 
under weather conditions by no means exceptional and in broad daylight, a 
ship under way had collided with a ship at anchor. The court decided that, 
in these circumstances, the onus lay on the colliding ship to negative the charge 
of negligent navigation which had been made against it. The defendant in 
such a case, to discharge the onus thus cast on him, must show that the accident 
was inevitable. In that particular case, the steering wheel had become jammed, 
and, in consequence of this jamming, the collision took place. The question 
for determination was whether it had become jammed through some negligence 
on the part of the defendants’ servants. 

Sm CuHartes Butt, the President of the Admiralty Division, came to the 
conclusion that the owners of the Merchant Prince had shown that there had been 
no negligence and as, in this view, the accident was inevitable, he decided in 
favour of the defendants. This decision was reversed in the Court of Appeal. 
That court pointed out that the steering gear was connected with the rudder 
by a stud-link chain; and that, if the chain was allowed to become too tight, it 
would not work, and, if it was allowed to become too loose, it was liable to kink. 
The court decided that the probable cause of the jamming was that the chain 
had been allowed to become too loose, with the result that two of the links 
kinked as they went round the leading wheel. The chain was a new one, and 
in @ new chain links are lable to stretch. This, in the view of the Court of 
Appeal, was a danger which ought to have been foreseen and could have been 
guarded against. It followed, in the opinion of the Court of Appeal, that the 
defendants had failed to show that the accident was inevitable, and accordingly, 
as the defendants had not discharged the onus which was on them, judgment 
was entered for the plaintiffs. 

My Lords, I do not think that the respondents in this case can derive any 
assistance from the decision in The Merchant Prince (1). No one has ever 
suggested that the fracture of the stern frame, which caused the steering of 
the s.s. Inverpool to become defective, was in any way caused, or contributed 
to, by the negligence of those in charge of the navigation of the ship. There 
was, and there could be, nothing analogous to the improper adjustment of 
the chain; nor was there any allegation of unseaworthiness made in the statement 
of claim. Throughout the course of the case no question was directed to the 
master or chief engineer in any way bearing on the question of unseaworthiness; 


(1) [1892] P. 9, 179. 
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and the case made against the present appellants at the trial rested entirely on 
their responsibility for the acts of the master as their servant. If the respondents’ 
case had been put in the alternative, either that there was some navigational 
error or that the ship was unseaworthy, the case would, no doubt, have been 
developed on wholly different lines. Had any such case been made, the ambit 
of discovery would have been enlarged, and the theory advanced by the Elder 
Brother that the s.s. Inverpool may have broken her stern frame against the bed 
of the channel would have been explored. It is idle to speculate what would 
have happened if such a case had been made. 

In the present case, every allegation of negligence has been answered by 
the finding of the judge, and there was no allegation of unseaworthiness. That 
being so, I do not think that the present appellants, the owners of the s.s. 
Inverpool, can be held responsible because they did not negative some possible 
case which had never been alleged against them in the pleadings or made against 
them in the course of the trial. 

For the reasons I have given I am in favour of allowing the appeal and 
restoring the judgment of DEVLIN, J. 

I merely desire to add that I am in entire agreement with the observations 
of Devin, J., in regard to the assistance of the Elder Brother. In the present 
case he did not have that assistance during the hearing, but obtained it after 
the trial was concluded. He indicated that, in similar cases in the future, he 
would take steps to secure the presence of an Elder Brother to act as assessor 
during the trial. I should like to express my concurrence with this expression 
of intention. If a judge comes to the conclusion that the case is one in which 
he would profit by the presence of an assessor, it is manifestly more satisfactory 
that this assistance should be available during the trial rather than after its 
completion. 


LORD NORMAND: My Lords, it is unnecessary for me to add anything 
on trespass and nuisance. I agree with my noble and learned friends, whose 
opinions I have had the advantage of reading, that the real issue in the appeal 
is that of negligence. 

On negligence, the appellants’ first and main contention was that the Court 
of Appeal have travelled beyond the negligence alleged by the respondents. The 
respondents’ allegations are set out in the opinion of my noble and learned 
friend, Lorp Morton or Henryton. I need not repeat them. They show 
(i) that the owners and master of the ship were charged with the same negligent 
acts or omissions, for which the owners would be liable vicariously and the master 
directly, if they were proved; (ii) that all these acts and omissions were errors 
in the navigation of the ship; (iii) that they began when, and not before, the 
ship was about to enter the channel of the River Ribble on her way to Preston; 
(iv) that after the respondents had seen the master’s report, which disclosed that 
the stern frame had been fractured, the rudder damaged, and the propeller 
blades broken, they amended their pleadings by adding an allegation of negligence 
in navigating the vessel into the channel when the steering was erratic. These 
were the allegations which the respondents set out to prove. There was no 
notice in the pleadings of any other cause of action, such as that the appellants 
negligently sent the vessel to sea in an unseaworthy condition. 

The function of pleadings is to give fair notice of the case which has to be 
met so that the opposing party may direct his evidence to the issue disclosed 
by them. In fact, the evidence in the case was concerned only with the negligence 
alleged. The result was that the master of the vessel was acquitted by DEviin, J., 
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of the negligence alleged, and the logical consequence was that the owners 
were also acquitted by him. 

The majority of the Court of Appeal, however, held that the onus lay on the 
owners to show that the accident which caused the damage was inevitable, 
and to do this it would have been necessary to show that no care which they 
might have taken would have avoided the damage. As the appellants had 
made no attempt to lead evidence to discharge this onus, the majority of the 
Court of Appeal found them liable in damages. I do not wish to speculate on 
what might have been alleged, nor on what evidence might have been adduced 
by either side on other allegations, nor on how the onus might have shifted in 
consequence of other allegations and evidence. Confining myself to the actual 
allegations of negligence and to the evidence in the case, I find the conclusion 
inevitable that, since the master has been acquitted of the faults alleged against 
him, the owners must also be acquitted. I wish to associate myself with the 
observations of my noble and learned friend, Lorp RapctLiFFE, on the value 
of the pleadings. To condemn a party on a ground of which no fair notice has 
been given may be as great a denial of justice as to condemn him on a ground on 
which his evidence has been improperly excluded. I would allow the appeal. 


LORD MORTON OF HENRYTON: My Lords, this appeal arises out 
of an action in which the respondents were plaintiffs and the appellants, as 
owners of the s.s. Inverpool, and one George McMeakin as master of that vessel, 
were defendants. The events leading up to the action have already been stated 
by my noble and learned friend on the Woolsack. 

The first submission of counsel for the appellants was that, having regard 
to the pleadings and to the fact that the Court of Appeal affirmed the judgment 
of Devin, J., in favour of the master, that court should also have affirmed the 
judgment of the learned judge in favour of the appellants, instead of deciding 
against them on an issue which was not raised by the pleadings. This submission 
leads me at once to a consideration of the pleadings, in order to see exactly what 
were the issues raised thereby. 

By para. 1 of their statement of claim, the respondents alleged that they 
were the owners and occupiers of the foreshore and the marine lake situate on 
part thereof in Southport; that the appellants were at all material times the 
owners, and had the management and control, of the oil tanker s.s. Inverpool, 
and that the second-named defendant (Mr. McMeakin) was at all material times 
the master of the said tanker and the servant or agent of the appellants. 
Paragraph 2 was as follows: 


“In the afternoon of Dec. 3, 1950, the said oil tanker was proceeding 
under the management, control and command of the second-named defendant 
into the channel or estuary of the River Ribble with a cargo of about eight 
hundred and fifty tons of oil, when owing to the negligent navigation, 
management and control of the said oil tanker, by the said defendant, 
the said oil tanker struck the revetment wall on the southerly side of the 
said channel and grounded on a sandbank behind the said wall, and after 
striking the said revetment wali the said defendant caused approximately 
four hundred tons of the said cargo of oil to be discharged overboard from 
the said oil tanker into the waters of the said channel or estuary. The 
oil so discharged became deposited on the said foreshore and in the said 
marine lake and thereby caused damage to and created a trespass and/or 
nuisance upon the said foreshore and marine lake, and the plaintiffs thereby 
sustained damage. 
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Particulars. 


“* The second-named defendant was negligent in the navigation, manage- 
ment and control of the said oil tanker in that:—...” 


There followed particulars of alleged negligence of the master, and the statement 
of claim continued as follows: 


“‘ By reason of the said negligence in the navigation, management and 
control of the said oil tanker and the acts and defaults hereinbefore 
mentioned and the wrongful discharge of the said oil from the said tanker 
into the waters of the channels or estuary of the said River Ribble, the 
said oil lodged and settled on the said foreshore and in the said marine lake, 
and the plaintiffs have incurred much expense in the removal and clearing 
and endeavour to remove and clear the said foreshore and marine lake of 
the said oil and the reinstatement of the plaintiffs’ said property to its former 
condition, and have suffered loss and damage.” 


Particulars of the sum so expended by the respondents were then set out, and 
the claims were for 


** (i) damages in respect of such expense, loss and damage by reason of the 
matters aforesaid; (ii) such further and other relief as in the circumstances 
the court may see fit to award.” 


The appellants by their defence denied the alleged negligence, trespass, nuisance 
and damage, and then set out fully their account of the events leading up to 
the discharge of oil from the tanker—an account which was, in substance, 
accepted by Drevuin, J. The defence ended with the following allegation: 

“In the premises it was necessary to discharge oil from the Inverpool 
in order to protect the vessel and the lives of those on board her and such 
discharge was carried out without negligence on the part of those on board 
the Inverpool.” 

On May 26, 1953, the appellants asked for further and better particulars 
of the statement of claim. These were supplied on June 13, 1953. By that date, 
the respondents had seen the master’s report. They knew that the steering of 
the Inverpool had become very erratic, and they knew also that, when the vessel 
was examined, after the disastrous events of Dec. 3, 1950, it was found that 
there was a fracture of the stern frame and serious damage to the rudder; the 
propeller had one blade broken off and three blades broken at the top. These 
facts were set out in the particulars delivered on June 13, 1953, and the following 


sub-paragraph was added by amendment to para. 2 of the statement of claim: 


“a. the said oil tanker was caused to be navigated into and enter the 
said channel when the steering of the said oil tanker was erratic and steering 
badly and when the helm could not be got over and was slow to move and 
when having regard to these conditions it was dangerous to enter the said 
channel; ”’ 

My Lords, I have set out the pleadings in detail in order to show that no 
complaint was made of any act or default on the part of the appellants, either 
in the original statement of claim or at the time when the respondents had the 
opportunity of amending it with full knowledge of the facts already mentioned. 
As against the master, it was alleged that he had been negligent, that his negligence 
was the cause of the discharge of oil from the tanker, that such discharge had 
resulted in “‘a trespass and/or nuisance” and had caused damage to the 
respondents. It was sought to make the appellants liable only on the ground of 
vicarious responsibility for the acts and defaults of the master. 
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All the attacks on the master’s conduct were fought out before DEvLIn, J., 
and they all failed. The victory of the master destroyed the only ground on 
which the respondents, by their statement of claim, had sought to cast liability 
on the appellants. Counsel for the respondents then sought to make a case of 
which no hint appeared in the pleadings. He contended that, in the circum- 
stances, the onus was on the defendants in the action to prove inevitable accident, 
and he quoted the observation of Fry, L.J., in The Merchant Prince (1): 


“The burden rests on the defendants to show inevitable accident. To 
sustain that the defendants must do one or other of two things. They must 
either show what was the cause of the accident, and show that the result 
of that cause was inevitable; or they must show all the possible causes, one 
or other of which produced the effect, and must further show with regard to 
every one of these possible causes that the result could not have been 
avoided.” 


Counsel submitted that the appellants had not discharged this burden. For 
instance, the stern frame might have been in an unsound condition when the 
tanker started her voyage, and might have been fractured by heavy seas which 
would not have fractured a sound stern frame. This argument failed before 
DEVLIN, J., but succeeded with the majority of the Court of Appeal. DrEvuin, J., 
after referring to The Merchant Prince (1), said: 


‘“‘ That decision does not enable the plaintiffs to succeed otherwise than on 
a charge of negligence which they have pleaded. The only negligence 
alleged in this case is against the master, who is the second defendant, 
in respect of his navigation and management of the Inverpool in relation 
to this voyage; the owners of the ship, the first defendants, are sued only 
as answerable for the master’s wrongdoing.” 


Having acquitted the master of negligence, he dismissed the action. From that 
decision the present respondents appealed, and the majority of the Court of 
Appeal held that the burden lay on the present appellants to show that they 
had exercised proper care, and that they had failed to discharge that burden. 
The court, therefore, directed that judgment be entered against the present 
appellants for an amount of damages to be ascertained, but affirmed the judgment 
of Devin, J., in favour of the master. My Lords, it may well bo that the 
respondents’ case might have been pleaded in such a way as to cast on the present 
appellants the burden of proving that they had exercised proper care. In that 
event, as my noble and learned friend on the Woolsack has said, the case would, 
no doubt, have developed on different lines. The respondents, however, as I 
have already pointed out, had pleaded negligence of the master, and trespass 
and nuisance and damage resulting from such negligence; as against the 
appellants, they chose to rely only on the responsibility of the owners for the 
master’s negligence. 

In this state of the pleadings, it seems to me to follow that the Court of Appeal, 
having affirmed the judgment of DEviin, J., in favour of the master, and having 
thereby acquitted the master of any negligence, should also have affirmed his 
judgment in favour of the present appellants. 

My Lords, I do not regard the first argument of counsel for the appellants 
as a merely technical one. I think that the course taken by the majority of the 
Court of Appeal cast on the appellants a burden which they should not have 
been called on to shoulder, and caused substantial hardship to them. In my 
opinion, counsel’s first argument ought to succeed, and I would allow the appeal. 


(1) [1892] P. 9, 179. 
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LORD RADCLIFFE : My Lords, I think that this case ought to be decided 
in accordance with the pleadings. If it is, I am of opinion, as was the trial judge, 
that the respondents failed to establish any claim to relief that was valid in law. 
If it is not, we might do better justice to the respondents—lI cannot tell, since 
the evidence is incomplete—but I am certain that we should do worse justice to the 
appellants, since, in my view, they were entitled to conduct the case and confine 
their evidence in reliance on the further and better particulars of para. 2 of the 
statement of claim which had been delivered by the respondents. It seems to me 
that it is the purpose of such particulars that they should help to define the 
issues, and to indicate to the party who asks for them how much of the range of 
his possible evidence will be relevant, and how much irrelevant, to those issues. 
Proper use of them shortens the hearing and reduces costs. But, if an appellate 
court is to treat reliance on them as pedantry or mere formalism, I do not see 
what part they have to play in our trial system. 

In my view, the trial turned on the issue of negligence. It is true that the fact 
that the oil spread itself over the respondents’ foreshore was the subject of 
alternative claims in nuisance and in trespass. So far as nuisance goes, I share 
the view of DEnnrnG, L.J., in the Court of Appeal, that the appellants were not 
responsible for a private nuisance in any ordinary sense. What was done may 
possibly have constituted a public nuisance from which the respondents suffered 
special damage. But since it seems to be conceded that it would be a defence to 
such a claim to show that the discharge of oil was reasonably necessary to prevent 
loss of life in the ship’s crew, unless the appellants’ own carelessness had brought 
about the danger of that loss, the essential issue comes round again to one of 
negligence. As to trespass, I am not prepared to say that I think that the 
appellants’ action did constitute a trespass at all. Certainly, I do not regard 
such decisions, as Jones v. Llanwrst Urban Council (1) and Smith v. Great 
Western Ry. Co. (2) as having any real bearing on the circumstances of this 
case in which the oil was jettisoned at sea, committed to the action of wind 
and wave, with no certainty, so far as appears, how, when or under what 
conditions it might come to shore. But the issue of trespass was only touched 
on before us, presumably because it was common ground that there would again 
be a good defence unless negligence were established. 

As to the proof of negligence, I can summarise my view as follows. The 
respondents might have undertaken to make good their claim in more than 
one way. One way would have been to follow the line taken in The Merchant 
Prince (3) on which so much of the argument in this case has turned. That 
would have meant relying on the view that the mere fact that the ship had 
grounded on the training wall at all was evidence of negligence, and calling on 
the appellants to discharge the onus of disproof thus placed on them. I do not 
think that we have sufficient material to enable us to say with certainty whether 
such an opening attack would have succeeded. Running a ship on to the training 
wall of a channel in the conditions of weather which prevailed at the time of 
the accident is, at any rate, not the same thing as running into a stationary 
vessel in the Mersey. But, assuming that the event was itself prima facie evidence 
of negligence, and that the respondents had so framed their case, I do not doubt 
that the majority of the Court of Appeal were right in saying that the appellants 
would not have displaced that evidence by merely showing that their failure 
in navigation was due to a failure in the steering apparatus of the ship. They 

(1) 75 J.P. 68; [1911] 1 Ch. 393. 


(2) (1926), 135 L.T. 112. 
(3) [1892] P. 9, 179. 
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would have had to go further and show that they had not omitted any reason- 
able precaution to ensure that failures did not occur in their steering apparatus 
or in their control of the steering. 

But the point is that the respondents did not undertake to make good their 
case on these lines. It is quite clear from the particulars which they were invited 
to furnish, and which they furnished, that they decided to rely on certain actions 
of the master in his navigation of the ship. He was careless, they said, in taking 
his ship into the channel when its steering apparatus was working so badly 
and/or when its stern frame, rudder and propeller had sustained damage. Know- 
ing what he did about the conditions, he ought to have stayed outside, or called 
for a pilot or tug, or had the damage inspected and remedied before going in, 
or, at any rate, managed to navigate so as not to run into the wall. There were 
further grounds of complaint relating to the master’s decision to jettison the 
oil, challenging the necessity or propriety of that decision. I find it impossible 
to read the statement of claim and the particulars without coming to the clear 
conclusion that, while the respondents were announcing it to be one of their 
heads of complaint that the master had brought his ship into the channel with 
defective control of steering, they were not putting it forward as a ground of 
complaint that the appellants, the shipowners, had allowed their ship to be at 
sea in such a defective condition. And that is what they now wish to complain of. 

The respondents called evidence in chief, expert evidence, in support of their 
heads of claim. In their turn, the appellants called their evidence on these heads. 
The trial judge, after weighing the evidence, came to the conclusion that the 
respondents had not made good their case on any of the particulars. There, he 
thought, the case ended, and I am of the same opinion. I think it quite wrong 
that the respondents should, nevertheless, be entitled to say that the appellants 
must lose because they did not cover at the trial a range of evidence, how the 
stern frame came to break, the condition of the steering apparatus, the measures 
taken by the appellants to ensure that their ship and gear were in good order, 
which the respondents, by their own pleading, had excluded from the trial. 

Iam not unmindful that the respondents’ counsel told us that he had conducted 
his case throughout on the lines of The Merchant Prince decision (1), although there 
did not seem to be unanimity between him and counsel for the appellants as to 
the stage at which what I will call The Merchant Prince argument (1) first 
appeared during the hearing. In my view, where the question is, as here, as to 
sufficiency of evidence, the state of the pleadings is of more importance than the 
way in which the case is shaped in argument. It is clear that no application was 
made to the trial judge to amend the pleadings by altering or extending the 
particulars, and it is equally clear from what he says at the close of his judgment 
that he did not regard himself as having expressly or impliedly authorised any 
such amendment. That being so, I am of opinion that the appellants called as 
much evidence as was required of them to defend themselves from the charges 
of negligence that were made in this case. I agree that the appeal should be 
allowed. 


LORD TUCKER: My Lords, I agree that, having regard to the issues 
raised in the pleadings, it was not open to the Court of Appeal to substitute for 
the judgment of the trial judge in favour of the appellants a judgment in favour 
of the respondents, based on the failure of the appellants to prove that the 
8.8. Inverpool was seaworthy when she left Liverpool on Dec. 3, 1950. 

I desire only to add a word or two about the alleged cause of action in trespass. 
Tam inclined to agree with Denn1no, L.J., that trespass does not lie on the facts 


(1) [1892] P. 9, 179. 
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of this case as the discharge of the oil was not done directly onto the foreshore, 
but outside in the estuary. Furthermore, it would seem from the decision in 
Sharrod v. London & North Western Ry. Co. (1) that, even if trespass would lie 
against the master, it would not have been available against the appellants. 
Apart, however, from such considerations as these, it is, in my view, well settled 
that, in actions between users of the highway, and between the occupier of 
premises adjoining the highway which have been damaged by a person lawfully 
using the highway, the person who has suffered damage cannot recover in trespass 
in the absence of negligence on the part of the person who has caused the damage: 
see per Lorp BLACKBURN in River Wear Comrs. v. Adamson (2) where he says: 


** My Lords, the common law is, I think, as follows:—Property adjoining 
to a spot on which the public have a right to carry on traffic is liable to be 
injured by that traffic. In this respect there is no difference between a shop, 
the railings or windows of which may be broken by a carriage on the road, 
and a pier adjoining to a harbour or a navigable river or the sea, which 
is liable to be injured by a ship. In either case the owner of the injured 
property must bear his own loss, unless he can establish that some other 
person is in fault, and liable to make it good.” 


This was the principle applied by McCarpie, J., in Gayler & Pope, Lid. v. 
B. Davies & Son, Ltd. (3) in rejecting the contention that the plaintiffs in that 
case could succeed in trespass in the absence of negligence. 

Appeal allowed. 


Solicitors: Thomas Cooper & Co.; Sharpe, Pritchard & Co., for Town Clerk, 


Southport. 
G.F.L.B. 
(1) (1849), 4 Exch. 580. 
(2) (1877), 42 J.P. 244; 2 App. Cas. 743. 
(3) [1924] 2 K.B. 75. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND BARNARD, J.) 
October 24, 26, 27, November 16, 1955 
MARCZUK v. MARCZUK 


Husband and Wife—Maintenance order—Discharge—Adultery—Condonation— 
Sexual intercourse as proof of reinstatement of wife—Summary Jurisdiction 
(Married Women) Act, 1895 (58 and 59 Vict. c. 39), s. 7, as amended by 
Summary Jurisdiction (Separation and Maintenance) Act, 1925 (15 and 16 
Geo. 5 c. 51), s. 2 (1). 

The parties were married in 1950 and there was one child of the marriage. In 
September, 1954, the wife left the matrimonial home and on Sept. 8, 1954, the 
justices made a maintenance order in her favour on the ground that the husband 
had wilfully neglected to provide reasonable maintenance for her and the child. 
Shortly afterwards the parties met again and from November, 1954, to March, 1955, 
the wife visited the husband on Saturday evenings when sexual intercourse took 
place between them and he usually gave her money. On the evening of May 8, 
1955, the husband saw the wife who said she was in love with someone else and he 
followed her and a man to some woods. Late that night the wife visited the 
husband at the matrimonial home and told him again that she was in love with 
someone else, but sexual intercourse took place between them. The husband 
applied under s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, for 
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shore, the discharge of the order of Sept. 8, 1954, on the ground that the wife had voluntarily 
sion in resumed cohabitation with him between November, 1954, and March, 1955, and 
uld lie that she had committed adultery on May 8, 1955, with one R. Before the justices 
il the wife admitted having met R. on May 8, but denied having committed adultery 
ante. with him. The justices adjourned the hearing to enable R. to give evidence. 
settled At the adjourned hearing they found that adultery had been proved and they 
er of discharged the order, stating in their reasons that a prima facie case of guilt had 
wfully been raised by the husband which had not been rebutted to their satisfaction by 
pspass the evidence of the wife and R. On appeal, 


Hetp: (i) although there was no provision in the Summary Jurisdiction 
est pact (Separation and Maintenance) Acts, 1895 to 1949, for making R. a party, he was 











says: | an important witness, and, furthermore, it was only fair to give him an opportunity 
in j of answering the allegation of adultery, and there could be no objection to the course 
8 taken by the justices. 
» be q (ii) although the onus of proving adultery remained throughout on the husband, 
lop, that onus could only determine the matter if the evidence was evenly balanced; 
ad, : in the present case the justices had come to a determinate conclusion that adultery 
ioh had been committed, and, therefore, it was not necessary to consider the question 
of onus. 
red (iii) the sexual intercourse which took place on May 8 when the husband had 
her knowledge of the wife’s conduct earlier that evening was conclusive proof that he 
had condoned the adultery and reinstated her as his wife. 
(iv) notwithstanding the absence of any proviso to s. 7 of the Summary Jurisdic- 
id. v. tion (Married Women) Act, 1895, relating to connivance in, condonation of, or 
that conduct conducing to, adultery, the words “an act of adultery ”’ in that section 
must be taken to mean an act of adultery on which the husband could rely, and in 
—_ the present case the husband, having condoned the wife’s adultery on May 8, 
ges: could not rely on that adultery for the purpose of discharging the order of Sept. 
Clerk, 8, 1954. 
APPEAL by wife against order of the Paignton justices, whereby they revoked 
-L.B. an order for the maintenance of herself and the infant child of the marriage. 
King Anningson for the wife. 
Goodenday and D. D. H. Sullivan for the husband. 
Cur. adv. vult. 
Nov. 16. LORD MERRIMAN, P., read the following judgment of the 
court. The husband’s summons alleged two grounds in support of his application 
for the revocation of the order of Sept. 8, 1954; first, a resumption of cohabitation 
between about Nov. 8, 1954, and Mar. 21, 1955, and, secondly, that on or about 
May 8, 1955, and divers dates thereafter the wife committed adultery with a 
man unknown. The justices heard evidence in support of both charges, but did 
not hear any argument as to resumption of cohabitation, having made up their 
minds that the charge of adultery had been proved. The only evidence called 
on— | in support of the husband’s charge of adultery was that of the husband himself, 
ction and at the close of his case the wife’s solicitor submitted that there was no case 
d b to answer. The submission was overruled and the case proceeded. Counsel 
y p 
d 16 for the wife has upheld that submission before us as one of his grounds of appeal. 
p : ppe 
The husband had given both clear and convincing evidence, assuming that it was 
In true, of both inclination and o rtunity to commit adultery, and there was 
; Ppo y . y 
— ' Obviously a case for the wife to answer. We consider that this submission was 
hild ill-judged. After the wife had given evidence on her own behalf and closed her 
1955, case without calling any other witnesses, the court adjourned the hearing until 
took June 28, 1955, in order that the unknown man with whom the wife had been 
y _ | charged with committing adultery might be called as a witness, it having become 
: Anes ' apparent from the wife’s evidence that she was able to identify him. He was in 
with fact identified as a man named Radford. 
band Although it is out of chronological order, we propose to deal first with the 


, for justices’ finding that the wife committed adultery, and with the implications of 
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that finding. It is argued that the statement of their reasons shows that the 
justices misdirected themselves in placing the burden of proof on the wife, 
inasmuch as they say that a prima facie case of guilt had been raised which they 
were not satisfied had been rebutted by the evidence tendered by the wife and on 
her behalf. It is also argued that the adjournment, apparently at the instance 
of the justices themselves, in order that evidence might be given by Mr. Radford, 
with whom she was alleged to have committed adultery, was consistent with this 
view of the matter. In our opinion, the statement of the justices’ reasons is open 
to criticism in respect of the onus, for, of course, the burden of proof remained 
throughout on the husband, and the justices should have directed themselves 
that the question was whether, on the evidence as a whole, including that of the 
wife and Mr. Radford, the husband had satisfied them that the charge of adultery 
was proved. On the other hand, it is right to note that the attention of the 
justices was called to several authorities dealing with the onus of proof, in one of 
which, Churchman v. Churchman (1), the Court of Appeal pointed out that 
“. . . the incidence of the burden of proof as a determining factor of the 
whole case is only of importance if the tribunal finds the evidence, pro and 
con, so evenly balanced that it can come to no definite conclusion. Then 
the onus will determine the matter. In Robins v. National Trust Co. (2) 
Viscount DUNEDIN said: ‘ But if the tribunal, after hearing and weighing 
the evidence, comes to a determinate conclusion, the onus has nothing 
to do with it, and need not be further considered ’.” 
Moreover, they were also referred to England v. England (3), where it was 
held that, although the combination of mutual attraction and opportunity 
was strong prima facie evidence that adultery had been committed, that 
evidence could be contradicted, and that there was nothing in the nature of 
an irrebuttable presumption that adultery had been committed. As to the 
adjournment to enable Mr. Radford to give evidence, it is true that there is no 
provision in the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949, for obliging the husband to make the man with whom he alleges the 
wife to have committed adultery a party. This does not affect the consideration 
that the man must always be an important witness. Apart from the fact that 
it is only fair that he should have an opportunity of answering an allegation of 
adultery which may have serious consequences for him, Mr. Radford’s evidence 
might have proved decisive in favour of the wife. We do not think that this 
criticism of the justices is well founded. 
There remains, however, the question whether any substantial wrong or 





{ 


miscarriage of justice has been occasioned by the misdirection; for by r. 71 (6) | 


of the Matrimonial Causes Rules, 1950: 

‘*“No appeal shall succeed on the ground merely of misdirection . . . 
unless, in the opinion of the court, substantial wrong or miscarriage of 
justice has been thereby occasioned in the court below.” 

It is, in our opinion, clear that the justices appreciated the point that the proof 
of adultery in the present case depended, not on direct evidence, but on proof of 
what they call ‘a strong inclination, combined with the opportunity, to commit 
adultery”. As to the inclination, the wife, as will appear, admitted that she 
was “infatuated with” Mr. Radford, but “‘ would not say she was ‘ in love’ 
with him”. As to the opportunity, there was an acute conflict of evidence. 
The justices accepted the husband’s evidence, and did not believe the alibi put 
(1) [1945] 2 All E.R. 190; [1945] P. 44. 


(2) [1927] A.C. 515. 
(3) 116 J.P. 584; [1952] 2 All E.R. 784; [1953] P. 16. 
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forward by the wife and Mr. Radford, whose evidence they say was, in certain 
important points, contradictory. In our opinion, it is clear that, after hearing 
and weighing the evidence, the justices, in Lorp DUNEDIN’s words, came to a 
determinate conclusion and the onus need not be further considered. 

The material facts are shortly as follows. The parties were married on 
Jan. 25, 1950, the husband being a Pole by nationality. At all material times 
they lived together at 149, Winner Street, Paignton, and there is one child of the 
marriage, a girl born on Mar. 21, 1950. Early in September, 1954, the wife left 
the matrimonial home, and it is not unimportant to note, for reasons which 
will appear hereafter, that the wife stated that she left her husband because of 
his sexual demands. She caused a summons to be issued against him on the 
ground that he had wilfully neglected to provide her and the infant child with 
reasonable maintenance. The summons came on for hearing before the Paignton 
justices on Sept. 8, 1954, when they found the case proved, and ordered the 
husband to pay the wife £3 a week for herself and £1 per week for the child, of 
whom the wife was granted custody. There was no appeal from this order, and 
we must therefore assume that it was correctly made. The husband says that 
shortly after the order was made he met his wife by chance, and in the course of 
conversation she said that one day she would come back, and that thereafter 
she commenced to visit him on Saturday evenings at 149, Winner Street, arriving 
about 9 p.m. and leaving between 11 p.m. and 12 midnight, and that these 
regular visits continued until Mar. 21, 1955, when they ceased after a quarrel. 
He further says that on these occasions he paid her money and they had sexual 
intercourse, but on some occasions he had no money to give her, and on those 
occasions she sometimes allowed him to have sexual intercourse with her and 
sometimes not. The wife, on the other hand, says that she visited her husband 
four times only since she left, and that no sexual intercourse took place. 

The husband says that he next saw his wife on the evening of May 8, 1955, 
at the Falcon Inn, with a man, whom we now know to be Mr. Radford, that they ~ 
left the inn separately, and that he then spoke to the wife, who told him that she 
was waiting for someone and that she was in love with him, and when he 
threatened to stop her money she said that she would go and live with the man 
because she was in love with him. The husband noticed that when the wife 
left him, after the conversation, she walked in the same direction as Mr. Radford. 
The husband followed her, and saw her again meet Mr. Radford at 9.45 p.m.; 
he followed them both and saw them enter Torre Station Woods, when he left 
them and went home. After 11 p.m. that same night the wife again visited him, 
and he noticed her muddy shoes. She again told him that she was in love, and 
took out a photograph and said: *‘ Look, I’m happy here ”’, and when the husband 
wanted to see it she tore it in half, gave him the half showing herself only, but 
with a man’s arm round her, and put the other half in her handbag. The 
husband produced at the hearing the torn half given him by the wife, together 
with a copy of the complete photograph showing the wife and Mr. Radford 
together. The wife went on to say that she wanted a divorce, and if he did not 
believe her she would put it in writing, which she subsequently did, and the 
husband produced this note at the hearing. When the husband accused her of 
having been in the woods, she said that she had been standing in the woods and 
talking to her friend, with whom she was in love. The husband says that the 
wife was in a temper and there was an angry scene, but that after a time she 
settled down and later asked him for money. He says that he gave her 10s. and 
after that they went to bed and settled down, and later she went home. Counsel 
for the husband conceded the fact that this evidence meant that they had had 
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sexual intercourse as on the earlier occasions between November, 1954, and March, 
1955. On June 4, 1955, the husband saw the wife with Mr. Radford in company 
with another man and woman in Torquay, and later that night he again saw the 
wife sitting on a seat with Mr. Radford at Paignton, although he does not appear 
to have recognised the man as Mr. Radford; but the wife in her evidence admits 
that she was sitting on the seat with Mr. Radford, and that they had been 
cuddling. Both the wife and Mr. Radford denied that they had committed 
adultery; and the wife denied that she had ever told her husband that she was 
in love with Mr. Radford, but she admitted that she was infatuated with him. 
She also admitted that she had known Mr. Radford for nine to ten weeks, and 
had met him once or twice a week. 

Both the wife and Mr. Radford admitted that they had met on the evening of 
May 8, but not at the Falcon Inn, and both denied that they had been to Torre 
Station Woods. Their story was that they went in the opposite direction, 
hired a taxi from the rank and drove to Torquay sea front, and then went under 
Cockington railway arch for a talk. In cross-examination the wife was a little 
vague about this arch, and was unable to explain how she got mud on her shoes 
if she had stood there with Mr. Radford either on the pavement or the tarmac 
road, details about which the court would have local knowledge. Mr. Radford 
in cross-examination was most evasive when asked about the torn photograph. 
By way of criticism of the justices’ reasons it was also pointed out that as 
evidence of the husband’s belief that the wife had committed adultery on May 8 
they say that he ceased as from that date to make her any further payments 
under the maintenance order, whereas he had said that the payments were not 
stopped until June 4, 1955. The husband says that he stopped the payments 
after seeing the wife and Mr. Radford together in Torquay on that date, albeit 
he did not identify Mr. Radford as the man with whom she was sitting that 
evening on a seat in Paignton. This error of recollection on the part of the 
justices, therefore, does not seem to be of great importance. A more important 
point, perhaps, is that the significance of the fact that sexual intercourse between 
husband and wife took place on May 8 appears to have escaped the attention of 
the justices, not only as to condonation, but also in relation to the credibility of 
the husband about the earlier events of that evening. Nevertheless, we have 
come to the conclusion that there was ample evidence before the justices, if they 
accepted it, as they did, to justify a finding of adultery on May 8. Even if the 
justices misdirected themselves about the onus of proof, and have not fully 
appreciated the evidence in the respects we have just mentioned, we do not think 
that. we ought to interfere with their finding. 

The real difficulty begins on the assumption that the finding of adultery 
cannot be disturbed. Two questions arise: (i) Has the husband condoned the 
adultery of which he complains, and (ii) if so, what, if any, effect has such condona- 
tion on the operation of that part of s. 7 of the Summary Jurisdiction (Married 
Women) Act, 1895, under which this application is made? It is right that we 
should say at once that the question of condonation does not appear to have been 
raised before the justices, and arose in this court in the most casual way. When 
we heard at the outset that the wife was appealing against a finding that she had 
committed adultery since the making of the order, we naturally inquired whether 
divorce proceedings had already been taken or were contemplated, for, if so, 
we should in the ordinary course have adjourned the appeal to enable that issue 
to be tried by a judge with the advantage of seeing and hearing the witnesses, 
instead of by this court on a paper record of the evidence. We were told that 
there were no such proceedings, and counsel for the wife added the comment that 
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— it was unlikely that there would be, because the husband had condoned the 

pany alleged adultery. Naturally he was anxious not to weaken the wife’s case that 

or the the finding of adultery wus entirely unjustified by contending that the adultery 

opear had been condoned. This, of course, did not absolve this court from considering 


Jenite this issue. Accordingly, without prejudice to the main contention, and at the 
request of the court, we had the benefit, after an adjournment, of a very helpful 


bee argument from counsel on both sides on the issue of condonation and its bearing 
» was on the right of the husband to rely on the act of adultery on which his application 
him. was based. 
, and As to question (i), it was admitted that the evidence of the husband about the 
evening of May 8, read in the light of his evidence of earlier visits, means that the 
ng of husband and the wife had sexual intercourse, and that she left directly afterwards. 
Torre Nor is it disputed that when this occurred the husband knew all that there was 
‘tion, to be known about the alleged act of adultery. According to the evidence 
wnder already referred to, she had admitted guilty affection for the man in question, 
little and had said that she intended to go to him if the husband did not fulfil his 
shoes obligations under the order. The evidence of opportunity to indulge that affec- 
rmae tion on the evening of May 8 was provided by the husband himself, and was 


iford accepted by the court. There was, it is true, some evidence of a continuation 
raph. of the association thereafter, but without any evidence from which a later act of 
at as adultery could be inferred. That being so, there is, in our opinion, no substance 
lay 8 in the argument that as the husband’s complaint of the wife’s adultery alleges 
s that it occurred on May 8 “‘ and thereafter ’’, that is to say, up to the date of 





apa - the summons, the justices may have found adultery between May 8 and the date 
sents of the summons, which, being unknown to the husband, could not have been the 
Ibeit subject of condonation. The argument against condonation on the part of the 
that husband was directed chiefly to distinguishing the present case from Henderson 
f the v. Henderson & Crellin (1). We were invited to say that, against a husband, 
rtemé sexual intercourse is only decisive of condonation if it takes place as an incident 
ween in the reinstatement of the wife, whereas, it was argued, the events of the evening 
on off of May 8 could not possibly be so described, even if they were related to the 
ty of similar incidents which occurred before March 21. 
have Ji In our opinion, this argument is inconsistent with the following passage in 
they the opinion of Viscount Simon, L.C., in Henderson v. Henderson (1): 
f the “The essence of the matter is (taking the case where it is the wife who 
fully has been guilty of the matrimonial offence) that the husband with knowledge 
hink of the wife’s offence should forgive her and should confirm his forgiveness 
by reinstating her as his wife. Whether this further reinstatement goes to 
ltery the length of connubial intercourse depends on circumstances, for there 
i the may be cases where it is enough to say that the wife has been received back 
lona- into the position of wife in the home, though further intercourse has not 
rried § taken place. But where it has taken place, this will, subject to one exception, 
it we amount to clear proof that the husband has carried his forgiveness into 
been § effect.” 
<a The exception of the case where the intercourse has been induced by a fraudulent 
misstatement of fact by the wife is irrelevant here. The very fact, however, that 
ther Lorp Simon regarded this as the sole exception emphasises his opinion that where 
f 20, intercourse has taken place it amounts to clear proof that the husband has 
ane carried forgiveness into effect. This leaves no room for argument whether or 
pe not the sexual intercourse was incidental to reinstatement of the wife. It is 
that 


that (1) 113 L.J.P. 1; [1944] 1 All E.R. 44; [1944] A.C. 49. 
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held to be conclusive of the reinstatement. It is clear that in Perry v. Perry (1) 
this was the view of the Court of Appeal as to the effect of Henderson v. Henderson 
(2). In laying down that with the question whether there had been condonation 
on the part of the injured spouse intention has nothing to do, SR RaymMonp 
EVERSHED, M.R., said: 


“* As the House of Lords decided in Henderson v. Henderson & Crellin (2) 
sexual intercourse is conclusive proof of condonation of adultery by a 
husband who has knowledge of the adultery and in the absence of fraud by 
the wife, whatever may have been in fact the intention of either spouse.” 


:see also the passage in the judgment of JEnKrns, L.J., which is quoted in full 
at p. 73, post. 

With regard to question (ii), that is to say, what, if any, is the effect of condona- 
tion in the present case, the difficulty arises out of the fact that in two consecutive 
sections of the Act of 1895 proof that a married woman has committed an act 
of adultery is dealt with in different ways. Section 6, which limits the powers of 
the court to make any of the orders under the Act in favour of a married woman 
who has committed an act of adultery, includes the express proviso that the 
husband has not condoned or connived at or by his wilful neglect or misconduct 
conduced to such act of adultery; whereas s. 7, which deals with the power of 
the court to vary or discharge an order, enacts that 


“If any married woman upon whose application an order shall have 
been made under this Act ... shall commit an act of adultery, such 
order shall upon proof thereof be discharged ” 


without any qualification about connivance in, condonation of, or conduct 
conducing to such act of adultery. That section has been amended by s. 2 (1) (a) 
of the Summary Jurisdiction (Separation and Maintenance) Act, 1925, whereby 
the proviso is introduced that the court may, if it thinks fit, refuse to discharge the 
order if, in its opinion, such act of adultery as aforesaid was conduced to by the 
failure of the husband to make such payment as in the opinion of the court he was 
able to make under the order. This, it is suggested, leaves the whole area of 
conduct conducing to an act of adultery since the making of an order, and con- 
nivance at and condonation of such act of adultery, unqualified except by the 
express proviso itself. 

Accordingly, it was argued for the husband that to introduce the qualification 
that the husband was barred from relying on the act of adultery in question if he 
had either connived at or condoned it, offended against the principle that it is 
not legitimate to insert words contrary to the plain meaning of a statute. Counsel 
for the wife, on the other hand, by way of illustrating the extreme absurdity that 
would result, gave the following example. A wife who is in possession of an order 
under the Act commits an act of adultery, but instead of making an application 
to discharge the order under s. 7, the husband brings a petition for divorce on 
that ground, on the hearing of which it is found that she has committed adultery, 
but that the husband had both connived at and subsequently condoned the act 
in question. The court would be bound to dismiss his petition for divorce, 
while at the same time, if the husband applied to revoke the order on the ground 
of the same act of adultery, the justices would have no option but to do so. 
Counsel for the husband did not shrink from supporting this view of the statute, 


(1) 116 J.P. 258; [1952] 1 All E.R. 1076; [1952] P. 203. 
(2) 113 L.J.P. 1; [1944] 1 All E.R. 44; [1944] A.C. 49. 
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and relied on Ruther v. Ruther (1) which was followed by this court in Read v. 
Read (2) where it was recognised that the proviso in the amending Act of 1925 
appeared to limit the area of conduct conducing which could be relied on to 
defeat the husband’s right under s. 7. From this he argued that if it is impossible 
to import any other kind of conduct conducing to an act of adultery from 
s. 6 to s. 7, it is difficult to see how it is legitimate to import connivance at or 
condonation of adultery from one section to the other. 

This view of the effect of Read v. Read (2) seems to be reflected in RAYDEN ON 
Divorce (6th ed.), p. 534, note (d)), but we would point out that in the judgment 
of this court in that case it was said that 


“. . . if the concluding sentence of s. 7, as amended by the proviso 
added in 1925, is intended to be absolute and unqualified, it leads apparently 
to the strange result that the husband can take advantage of an act of 
adultery which he himself has contrived and connived at for the very 
purpose of getting rid of the order.” 


We added: 

“* But in this case it is neither necessary nor desirable, in our opinion, to 
consider the construction of this section in relation to matters which would 
be absolute bars to a petition for divorce on the ground of adultery. We are 
concerned solely with the question of conduct conducing to the adultery.” 


Then follows a sentence, which we need not read, which suggests that where a 
wife has obtained an order, as in that case, on the ground of adultery, it is not 
unreasonable that she should be unable to invoke the same adultery as conducing 
to adultery subsequently committed by her. Whereas if her subsequent adultery 
is brought about by wilful failure to comply with the order itself, the case is 
different. We do nct think it necessary to deal with counsel for the wife’s 
argument that Ruther v. Ruther (1) can be distinguished and does not bind us. 
On the narrow point that it is not legitimate to import the words of the proviso 
to s. 6 into s. 7 of the Act of 1895, we are clearly bound. In our opinion, the 
question is whether the right of a husband under s. 7 to rely on an act of adultery 
at which he has connived or which he has condoned (and it seems to us that it is 
difficult to distinguish between the two in this respect) does not fall to be deter- 
mined on more general considerations. 

It is plain that from the Matrimonial Causes Act, 1857, onwards, connivance 
at and condonation of adultery, relied on as a ground either for dissolution or for 
judicial separation, have been made absolute statutory bars to relief on the 
petition. It is also clear that the adultery of a spouse petitioning for restitution 
of conjugal rights affords no defence to the suit if that adultery has been either 
connived at or condoned by the other spouse: Hope v. Hope (3), per Sm 
CRESSWELL CRESSWELL. Moreover, adultery connived at cannot be regarded 
as a reasonable excuse for desertion: Herod v. Herod (4), approved by the 
Court of Appeal in Callister v. Callister (5). Nor, at common law, can adultery 
connived at or condoned avail as a defence to a claim for necessaries against a 
husband whose wife has pledged his credit: Cooper v. Lloyd (6); Wilson v. 
Glossop (7), affirmed by the Court of Appeal. In the latter case, in the Divisional 


(1) 67 J.P. 359; [1903] 2 K.B. 270. 
(2) [1952] P. 119. 
(3) (1858), 22 J.P. 308. 
(4) [1938] 3 All E.R. 722; [1939] P. 11. 
(5) (1947), 63 T.L.R. 503. 
(6) (1859), 6 C.B.N.S. 519. 
(7) (1887). 19 Q.B.D. 379; affd. C.A. (1888), 52 J.P. 246; 20 Q.B.D. 354. 
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Court, Cave, J., after considering some of the early authorities, said: 


“. . . it is at all events admitted that a husband has no right to turn his 
wife out of doors under circumstances that would not disentitle her to succeed 
in an action for restitution of conjugal rights.” 

In the Court of Appeal Lorp Esuer, M.R., said that the argument to exonerate 
the husband who had connived at his wife’s adultery from liability to maintain 
her would, if it was sound, establish that if he had forced his wife to prostitution 
and lived on the proceeds of her shame, he might still, whenever he pleased to 
do so, turn her out of doors for that very adultery, and declare that he was no 
longer liable for her maintenance. Lorp EsHER added: 


“Nothing would induce me to declare that such was the law except a 
superior authority which would bind me ”’, 


and he said that there was not and could not be asymptom of authority in support 
of such a proposition. Although Lorp EsHeEr was referring to the right of a wife, 
at whose adultery the husbarid had connived, to pledge his credit, and we are 
considering the right of a wife whose adultery has been condoned, to keep her 
order under a code which has been said, however loosely, to be the statutory 
equivalent of the right of a wife to pledge her husband’s credit for necessaries, 
it seems to us that Lorp EsHER would have approved of counsel for the wife’s 
reductio ad absurdum above referred to. 

Thus, by the common law, by the ecclesiastical law, and by the statute law 
relating to matrimonial causes, a husband is barred from reliance on adultery 
which he has condoned. But, it is said, granted all this, why should Parliament 
go out of its way to express in the proviso to s. 6 the qualification about condona- 
tion and connivance, if it goes without saying that the same qualification must 
necessarily be read into s. 7, and why does not the expression in the one section 
have the effect of exclusion from the other? It must be remembered that in 
1895 Parliament was setting up an entirely new jurisdiction to deal with the 
maintenance of married women, and it may be that in introducing the common 
law principle that an act of adultery was a bar to relief Parliament thought it 
right to introduce the proviso that wilful neglect by or misconduct of the husband 
conducing to such act of adultery, although that would only be a discretionary 
bar to a petition for divorce or judicial separation, should be an absolute bar to 
his relying on an act of adultery, to which he had so conduced, in order to oust 
the jurisdiction of the court; and that having specified conduct conducing as an 
absolute bar, it was thought desirable to include a reference to condonation and 
connivance, which were recognised as being absolute bars, lest they should be 
thought to be excluded. Admittedly this does not explain the omission from 
s. 7 of any proviso about conduct conducing. It may well be, however, that as 
regards connivance and condonation Parliament was content to rely on the 
general law. 

On the other hand, the introduction by the Act of 1925 of defiance of the 
court’s own order as the only example of a discretionary bar constituted by 
conduct conducing may be explained by the desirability of getting rid of the 
decision in Ruther v. Ruther (1), in which the conduct conducing took that particu- 
lar form. However that may be, and whether or not it is satisfactory that the 
remaining area of conduct conducing should be left unprovided for, we take the 
same view as Lorp EsHER about the shocking result which would follow from 
ignoring condonation, which is a blotting out of the offence itself, or connivance, 
which assumes that the husband is at least an accomplice in, if not the actual 


(1) 67 J.P. 359; [1903] 2 K.B. 270. 
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promoter of, his wife’s adultery, as an implied exception to the generality of the 
words in the last sentence of s. 7. In other words, we hold that the words “‘ an 
act of adultery ’ in s. 7 must be qualified as meaning an act of adultery on which 
the husband is entitled to rely, and that the husband in the present case cannot 
rely on the act of adultery in question because he has condoned it. 

Finally, there remains the question, first in point of time, whether there had 
been a resumption of cohabitation between November, 1954 and March, 1955, 
which rendered the order in the wife’s favour non-effective. We were inclined 
to think that, as this matter had not been dealt with by the justices, we ought to 
send it back for determination, but we were pressed by both counsel to determine 
it ourselves. The facts have already been fully stated. Thus, for a period of 
about five months the parties were seeing each other more or less regularly on 
Saturday evenings, on many of which occasions sexual intercourse took place, 
until some quarrel about a card, the nature of which is not clear on the evidence, 
put an end to that series of visits. At that time, of course, there was no question 
of condonation. Indeed, it is doubtful whether the wife and Mr. Radford had 
even met before Mar. 21; at any rate, it is sufficient to say that the husband had 
no knowledge of anything between the wife and Mr. Radford at that time. 
On the footing that the husband is held conclusively to have condoned the 
adultery, the anomaly of the contrast between the issue of condonation and that 
of the resumption of cohabitation in circumstances such as the present is most 
clearly set out in the passage in the judgment of Jenkins, L.J., in Perry v. Perry 
(1), in which he expresses what would, apart from authority, have been his own 
view: 

““ It seems to me, prima facie, unreasonable that an act which is accorded 
such a decisive effect as an affirmation by the injured party of the married 
state for the purposes of condonation should be able to take place consistently 
with the uninterrupted continuance of a state of desertion, which while it 
continues amounts to a negation of the married state. Suppose the case of 
a wife who is in desertion and has committed adultery. With knowledge of 
the adultery the husband seeks her out and has intercourse with her. This 
is decisive as a condonation of, and affirmation of, the marriage, notwith- 
standing the adultery. The husband, by his conduct, has taken his wife 
back as his wife, adulteress though she has been. How can it consistently 
be said that, although he has taken her back and reinstated her as his wife, 
she has not come back to him, but has been continuously, even during the 
decisive act of intercourse, in a state of desertion from him ? ” 

The learned lord justice, however, agreed with the rest of the court that they 
were bound by authority to draw a clear distinction between condonation and 
& resumption of cohabitation and to hold that the latter involved the mutual 
intention of both spouses; and Hopson, L.J., in rejecting, as being inconsistent 
with authority, the argument that Mummery v. Mummery (2) was wrongly 
decided because once the sexual act is proved the factum of separation has 
gone, said: 

“‘ It is now, I think, too late to say that acts of intercourse per se operate 
to terminate desertion.” 

The result is that, although the last act of intercourse on May 8 is decisive 
against the husband on the issue of condonation of the adultery found to have 
been committed earlier on that night, the nature of the course of sexual inter- 
course which occurred between the spouses in the five months between November 


(1) 116 J.P. 258; [1952] 1 All E.R. 1076; [1952] P. 203. 
(2) [1942] 1 All E.R. 553; [1942] P. 107. 
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and March is equivocal, and it is necessary for us to decide whether or not there 
was an intention on the part of both of them to resume cohabitation. It was 
argued on behalf of the wife that the justices have impliedly found that there was 
no resumption of cohabitation, because by virtue of s. 2 (2) of the Act of 1925 
the resumption of cohabitation has the effect of putting an end to the order, and 
yet they refused to remit arrears under the order, which, if there had been a 
resumption of cohabitation, must, to some extent at any rate, have accrued due 
after the order had thus ceased to be effective. In our opinion it is impossible 


a 


to imply such a finding in face of the express statement of the justices that the 7 


issue of the resumption of cohabitation was not argued. On the other hand, it 
was argued with some force that it is impossible for the husband to deny that he, 


for his part, intended to resume cohabitation, since the resumption of cohabita- © 


tion is made the first ground of his application to discharge the order. If, there- 


fore, the wife also intended to resume cohabitation the mutual intent would be © 
established; and counsel relied on three points as showing that the wife did | 


intend to resume cohabitation: in the first place, her saying, according to the 
husband, shortly after the parting, “‘ I will come back one day ’”—a statement 
of intention which, it was argued, determined the character of her subsequent 
visits. He relied next on the fact that it was the wife who initiated the series 
of visits, and, finally, on the frequency with which they occurred and the period 
over which they lasted. Counsel for the husband suggested that these facts 
taken together were conclusive of the wife’s intention. 

No doubt it may be difficult to draw the line between a series of what have 
been described in the authorities as casual acts of sexual intercourse and inter- 
course so regular and frequent as to compel a finding of resumption of cohabita- 
tion, on the principle that there must come a point at which a number of individual 
grains becomes a heap. Nevertheless, recognising this, and although it may be 
difficult to draw the line, we think, on the authorities, that it is open to us to 
find that the present case is on the wrong side of any reasonable line that can be 
drawn. Without having seen the wife examined and cross-examined on this 
very issue. we do not feel that we are compelled by what admittedly happened 
to hold that she, at any rate, intended to resume cohabitation. Reliance was also 
placed on the decision of this court in Abercrombie v. Abercrombie (1), a decision 
which was, incidentally, approved by Lorp Smmon in Henderson v. Henderson 
é& Crellin (2). In our opinion, that case is distinguishable because there everything, 
except an actual resumption of residence in the same house, tended to show that 
the reconciliation was complete and was intended to be so by both spouses, 
until the wife attempted to go back on it for reasons which were held not to 
justify her in doing so. That seems to us to be the direct converse of the present 
case, where the only evidence of resumed cohabitation is the fact of sexual 
intercourse. 


In our opinion, the reality of the matter is that the primary object of the wife’s | 


visits was to get some of the money which was in arrears under the order, albeit 
she knew that sexual intercourse might, or even probably would, take place. 
Except for the acts of sexual intercourse no other attribute of a resumption of 
married life is present. If the wife really intended to resume cohabitation, it is 
difficult to understand why in the case of each of these visits to the matrimonial 
home she departed as soon as sexual intercourse had taken place. We do not 
think, even if the intention to resume cohabitation ought to be imputed to the 
husband, that it would be right to draw the inference that the wife had any 


(1) 107 J.P. 200; [1943] 2 All E.R. 465. 
(2) 113 L.J.P. 1; [1944] 1 All E.R. 44; [1944] A.C. 49. 
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such intention. This ground of the husband’s complaint, therefore, fails. 

The result is that we dismiss the husband’s complaint that the order ceased to 
be effective on the ground that cohabitation had been resumed between Novem- 
ber and March. We support the finding of the justices that the wife committed 
adultery on May 8, and we hold that, as a matter of law, it is conclusively estab- 
lished that the husband condoned that adultery by sexual intercourse on May 8 
with knowledge of the facts. And, finally, we hold that, having condoned that 
act of adultery, he is barred from relying on it by the fact that he condoned it. 
The result is that we hold that the order of Sept. 8, 1954, remains effective, and 


the order discharging it must be set aside. 
Appeal allowed. 


Solicitors: Evelyn Jones & Co., for Gowman, Easterbrook & Co., Paignton; . 


Lucien A. Isaacs & Maxwell Simon, for Arthur Goldberg, Plymouth. 
G.F.L.B. 


COURT OF APPEAL 
(SINGLETON, Hopson AND Romer, L.JJ.) 
February 2, 3, 6, March 5, 1956. 
MARCZUK v. MARCZUK 


Husband and Wife—Maintenance order—Discharge—Adultery—Condonation— 
Sexual intercourse as proof of reinstatement of wife—Summary Jurisdiction 
(Married Women) Act, 1895 (58 and 59 Vict., c. 39) s. 7. 

The parties were married on Jan. 25, 1950. They parted in 1954, and on Sept. 8, 
1954, the justices for the petty sessional division of Paignton made an order in 
favour of the wife under the Summary Jurisdiction (Married Women) Act, 1895, by 
which the husband was ordered to pay £3 a week for her maintenance and £1 a 
week for the maintenance of the child of the marriage. On May 12, 1955, he was 
£42 in arrears and a summons was issued on her complaint that he had disobeyed 
the order. On May 28 the husband laid information that his wife had committed 
adultery on May 8 and on divers dates thereafter, and submitted that the order 
of Sept. 8, 1954, should be revoked or varied. On June 29, 1955, the justices 
revoked the order of Sept. 8, 1954, (except as to the £42 arrears) on the ground of 
adultery by the wife on May 8, 1955. On an appeal by the wife the Divisional 
Court found that there was evidence on which the justices could properly find that 
the wife had committed adultery, but they held that sexual intercourse between the 
husband and the wife which took place on May 8 when the husband had knowledge 
of the wife’s conduct earlier that evening was conclusive proof that he had condoned 
the adultery and reinstated her as his wife, and that, notwithstanding the absence 
of any proviso to s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, 
relating to connivance in, condonation of, or conduct conducing to, adultery, the 
words “‘ an act of adultery ”’ in that section must be taken to mean an act of 
adultery on which the husband could rely, and in the present case the husband, 
having condoned the wife’s adultery on May 8, could not rely on that adultery for 
the purpose of discharging the order of Sept. 8, 1954. 

He vp (Hopson, L.J., dissenting), that the words “ act of adultery ”’ in s. 7 of the 
Act of 1895 were not to be interpreted as meaning an uncondoned act of adultery 
on which the husband could rely in matrimonial proceedings, but that, the effect 
of the section was that, on proof of adultery by the wife, whether that adultery was 
condoned by the husband or not, a maintenance order in her favour must be 
discharged. 


AppEAL by husband from order of the Divisional Court of the Probate, Divorce 
and Admiralty Division, reported ante p. 64. 


Goodenday for the husband. 
King Anningson for the wife. Cur. adv. vult. 
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Mar. 5. The following judgments were read. 


SINGLETON, L.J., stated the facts and continued: The grounds of the 
wife’s appeal to the Divisional Court of the Probate, Divorce and Admiralty 
Division were solely directed to the question whether adultery by her had been 
proved. On Nov. 16, 1955, the appeal was heard by Lorp MERRIMAN, P., and 
BaRNARD, J., and was allowed, the order of revocation being set aside. 

The evidence of adultery by the wife was not strong, as is shown in the judg- 
ment of the Divisional Court. The court thought, however, that there was 
sufficient evidence on which the justices could find as they did. The evidence 
on which they acted was that of the husband, who said that on the same night 
on which he alleged that adultery had taken place he had gone to bed with his 
wife, on which a question as to condonation arose. The position appears from 
a passage of the judgment of the Divisional Court (ante, p. 68): 

‘“* A more important point, perhaps, is that the significance of the fact that 
sexual intercourse between husband and wife took place on May 8 appears 
to have escaped the attention of the justices, not only as to condonation 
but also in relation to the credibility of the husband about the earlier events 
of that evening. Nevertheless, we have come to the conclusion that there 
was ample evidence before the justices, if they accepted it, as they did, to 
justify a finding of adultery on May 8. Even if the justices misdirected 
themselves about the onus of proof, and have not fully appreciated the 
evidence in the respects we have just mentioned, we do not think that we 
ought to interfere with their finding. 

‘“* The real difficulty begins on the assumption that the finding of adultery 
cannot be disturbed. Two questions arise: (i) Has the husband condoned 
the adultery of which he complains, and (ii) if so, what, if any, effect has such 
condonation on the operation of that part of s. 7 of the Summary Jurisdiction 
(Married Women) Act, 1895, under which this application is made? It is 
right that we should say at once that the question of condonation does not 
appear to have been raised before the justices, and arose in this-court in the 
most casual way. When we heard at the outset that the wife was appealing 
against a finding that she had committed adultery since the making of the 
order, we naturally inquired whether divorce proceedings had already been 
taken or were contemplated, for, if so, we should in the ordinary course have 
adjourned the appeal to enable that issue to be tried by a judge with the 
advantage of seeing and hearing the witnesses, instead of by this court on a 
paper record of the evidence. We were told that there were no such pro- 
ceedings, and counsel for the wife added the comment that it was unlikely 
that there would be, because the husband had condoned the alleged adultery. 
Naturally he was anxious not to weaken the wife’s case that the finding of 
adultery was entirely unjustified by contending that the adultery had been 
condoned. This, of course, did not absolve this court from considering this 
issue. Accordingly, without prejudice to the main contention, and at the 
request of the court, we had the benefit, after an adjournment, of a very 
helpful argument from counsel on both sides on the issue of condonation and 
its bearing on the right of the husband to rely on the act of adultery on which 
his application was based. 

** As to question (i), it was admitted that the evidence of the husband 
about the evening of May 8, read in the light of his evidence of earlier visits, 
means that the husband and the wife had sexual intercourse, and that she 
left directly afterwards. Nor is it disputed that when this occurred the 
husband knew all that there was to be known about the alleged act of 
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adultery. According to the evidence already referred to, she had admitted 
guilty affection for the man in question, and had said that she intended to go 
to him if the husband did not fulfil his obligations under the order. The 
evidence of opportunity to indulge that affection on the evening of May 8 
was provided by the husband himself, and was accepted by the court. 
There was, it is true, some evidence of a continuation of the association 
thereafter, but without any evidence from which a later act of adultery could 
be inferred. That being so, there is, in our opinion, no substance in the 
argument that as the husband’s complaint of the wife’s adultery alleges that 
it occurred on May 8 ‘ and thereafter ’, that is to say, up to the date of the 
summons, the justices may have found adultery between May 8 and the 
date of the summons, which, being unknown to the husband, could not 
have been the subject of condonation.” 


No question was raised before this court on the finding that the wife had 
committed adultery on May 8. The evidence of the husband was accepted on 
that issue. The wife had denied that she had had sexual intercourse with her 
husband after they parted in 1954. The Divisional Court accepted the evidence 
of the husband that there had been sexual intercourse between them, and, in 
particular, that there was on the night of May 8. On that basis it was open to 
the court to find that there was condonation by the husband. The Divisional 
Court found that there was condonation, and it appears to me that on the 
evidence given by the husband this court ought to accept that finding, although 
the question was not before, or considered by, the justices. 

It is the second question raised in the judgment which gives rise to difficulty. 
In order to consider it, it is necessary to refer to the Act of 1895. It is an Act 


“to amend the law relating to the summary jurisdiction of magistrates 
in reference to married women.” 


Section 4 provides that a married woman may in any of the circumstances 
therein set out apply to a court of summary jurisdiction for an order under the 
Act. Section 5 sets out the powers of the court as to the making of an order and 
in regard to its provisions. Section 6 reads: 


‘No orders shall be made under this Act on the application of a married 
woman if it shall be proved that such married woman has committed an act 
of adultery: Provided that the husband has not condoned, or connived at, 
or by his wilful neglect or misconduct conduced to such act of adultery.” 


Section 7 contains provisions for the alteration, variation or discharge of any 
such order. It ends: 


“If any married woman upon whose application an order shall have been 
made under this Act . . . shall voluntarily resume cohabitation with her 
husband, or shall commit an act of adultery, such order shall upon proof 
thereof be discharged.” 


Counsel on behalf of the husband submitted that an act of adultery by the 
wife had been proved and that on proof thereof the order of Sept. 8, 1954, must 
be discharged. He drew attention to the difference between the provisions of 
8. 6 and s. 7 and asked us to hold that no question of condonation arises under 
8.7. Counsel for the wife submitted that the concluding words of s. 7 should be 
read as “‘ or shall commit an act of adultery on which the husband is entitled to rely, 
such order shall upon proof thereof be discharged ’’. He argued that the 
husband was not entitled to rely on the act of adultery of the wife as he had 
condoned it. It was accepted by the Divisional Court that, in view of the 
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decision in Ruther v. Ruther (1), it was not legitimate to import the words of the 


proviso to s. 6 into s. 7 of the Act of 1895, but the court held that the words of 
s. 7 must be qualified as meaning an act of adultery on which the husband is 
entitled to rely and that he cannot rely on an act of adultery which he has con- 
doned. On this ground they held that the husband was not entitled to rely on 
adultery of the wife on May 8 which he had condoned, and the appeal of the wife 
was allowed. With all respect, that seems to me to be introducing into the 
section words which are not there, and I cannot think that it is right to do so, 
The result would be as though the proviso to s. 6 had to be read into s. 7, or as 
though the words suggested by counsel for the wife had to be read into s. 7, 
The foundation for the judgment of the Divisional Court appears to be that by 
the ecclesiastical law and by the statute law relating to matrimonial causes a 
husband cannot rely on adultery which he has condoned. 

It appears to me that that which we have to consider in the present case is 
the wording of the statute, and, in particular, the wording of s. 7 as contrasted 
with s. 6. Adultery which has been condoned does not prevent a married woman 
obtaining an order under the Act, but it may well be that it was the policy of the 
legislature to encourage chastity on the part of one who had obtained an order 
and to say that the order should be discharged on proof of adultery—whether the 
adultery had been condoned or not. There is nothing to prevent a woman 
obtaining another order if her adultery has been condoned, and if she can prove 
her case. I do not see that this leads to absurdity or to undue hardship. The 
Act of 1895 was an amending Act. It took the place of, and revoked, s. 4 of the 
Matrimonial Causes Act, 1878, and the whole of the Married Women (Main- 
tenance in case of Desertion) Act, 1886. Section 4 of the Act of 1878 gave power 
to a court or magistrate, if a husband was convicted of an aggravated assault 
on his wife, to order that the wife should be no longer bound to cohabit with her 
husband, and to order payment of a weekly sum to her, subject to a proviso 
that no order for the payment of money by the husband should be made in 
favour of a wife who should be proved to have committed adultery, unless such 
adultery had been condoned, and that any order for payment of money might 
be discharged by the court or magistrate by whom such order was made on 
proof that the wife had since the making thereof been guilty of adultery. The 
Act of 1886 enabled two justices to make an order in favour of a wife whose 
husband had wilfully refused or neglected to maintain her or had deserted her, 
with a proviso in s. 1 (2) 


“that no order for payment of any such sum by the husband shall be 
made in favour of a wife who shall be proved to have committed adultery, 
unless such adultery has been condoned, and that any order for payment 
of any such sum may be discharged . . . upon proof that the wife has since 
the making thereof been guilty of adultery.” 


The word ‘“‘ may ” which appeared in the proviso to s. 4 of the Act of 1878 and 
in the proviso to s. 1 (2) of the Act of 1886 becomes “ shall ” in s. 7 of the Act of 
1895. It is notice in the strongest terms to a woman who obtains an order in her 
favour that she must behave herself. If she commits an act of adultery the 
“order shall upon proof thereof be discharged”. The question is whether she 
has committed an act of adultery, not whether she has done something which in 
other proceedings would be held to be a matrimonial offence. It is of first 
importance to notice that condonation is not.mentioned in s. 7 while it is in s. 6. 
The same principle appears from the two earlier Acts. 


(1) 67 J.P. 359;. [1903] 2 K.B. 270. 
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In my opinion, the word “ adultery ”’ in s. 7 of the Act of 1895 should be read 
in its ordinary meaning. There is no reason to introduce anything into the section: 
the introduction of the words suggested would mean shutting one’s eyes to 
the difference between s. 6 ands. 7. This does not mean that a wife is deprived 
of any protection. She may apply for another order, and, if she can establish 
a case, her adultery which has been condoned will not be a bar. The effect of 
s. 7 is that her right to hold an order goes on proof of adultery. I see no answer 
to this on the wording of s. 7 (as contrasted with s. 6) unless it can be said that 
there is something in the nature of an estoppel arising against the husband, 
and nothing of that kind has been suggested. Again, s. 7 was amended by 
s. 2 (1) of the Summary Jurisdiction (Separation and Maintenance) Act, 1925, 
by the addition of the words 

“Provided that the court may, if the court think fit—(a) refuse to 
discharge the order if, in the opinion of the court, such act of adultery as 
aforesaid was conduced to by the failure of the husband to make such 
payments as in the opinion of the court he was able to make under the 
order...” 


No doubt the amendment was to remedy the position shown by the decision in 
Ruther v. Ruther (1). In that particular case (I take the facts from the headnote) 
({1903] 2 K.B. 270): 

‘** Where an order for a weekly payment by a husband to his wife is made 
under the Summary Jurisdiction (Married Women) Act, 1895, and the wife 
subsequently commits adultery, the husband is entitled under s. 7 of the 
Act, on proof thereof before a court of summary jurisdiction, to have the 
order discharged in spite of a finding by the court that he has been guilty of 
conduct conducing to the adultery; and he is not liable to make any further 
payments to his wife, although the order may not have been in terms dis- 
charged by the adjudication as to the wife’s adultery. The decision of a 
court of summary jurisdiction upon an information or complaint by a 
married woman alleging that payments due to her from her husband under 
an order made under the Act of 1895 are in arrear, is not a matter in respect 
of which an appeal lies under s. 11 of that Act to the Probate, Divorce, and 
Admiralty Division; but the court has power to state a case...” 

which was done in that particular case. LorD ALVERSTONE, C.J., said: 


“With regard to the substantial question raised by the case, it appears 
that in 1898 an order was made under s. 4 of the Act of 1895 for the payment 
by the appellant to the respondent of a weekly sum of 10s. In 1901 the 
appellant had got in arrears with his payments, and a sum of £55 was 
owing by him. He ascertained that the respondent had committed an act 
of adultery, and he applied to the justices that the order might be discharged 
in accordance with s. 7 of the Act. The justices found that the adultery was 
proved, and in my opinion it thereupon became their duty under s. 7 to 
discharge the order. What they did was to make an indorsement upon the 
order in the terms set out in the case. I do not know what was intended to 
be the effect of that indorsement. It may be that the reason of it was that 
the justices desired to make it clear that the wife’s remedy was to be kept 
alive as to arrears of payments which had accrued due before that date. 
But however that may be, I am of opinion that after the adultery had been 
proved on Dec. 4, 1901, the order ought to have been discharged, and from 
that date it ceased to be an effective order.” 

(1) 67 J.P. 359; [1903] 2 K.B. 270. 
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Wits, J., said: Ss 
‘““ As to the main question, it is clear that there is no power to order fs 
committal for non-payment of the weekly sum after adultery on the part : 
of the wife has been proved. I do not mean to say that the respondent was a 
not entitled to recover arrears in respect of the period between the date 
when the adultery was committed and the date when the order ought to ( 
have been discharged . . .” a 
CHANNELL, J., said: T 
““T agree. The only point of substance which has been raised on behalf — 
of the respondent is whether conduct by a husband which has conduced Int 
to his wife’s adultery has the effect of preventing the husband from obtaining he 
the discharge of an order in the same way as such conduct before an order oa 
prevents the husband from relying on the adultery as a reason why an order h at 
should not be made. In my opinion it is impossible to adopt Mr. Rowsell’s an 
construction of s. 7. The proviso in s. 6 cannot be read into s. 7. That but 
being so, the appellant’s liability to continue the payments ceased after und 
the adultery had been proved. The other questions in the case are simply 
matters of form.” Div 
It appears to me that there would have been no reason for the amendment if an é 
the argument put forward on behalf of the wife is right, and there was no amend- of F 
ment to cover “‘condonation”’. Furthermore, on the view of the Divisional for 
Court the proviso to s. 6 in regard to adultery condoned would seem to be Wo 
unnecessary. for 1 
The case of Abson v. Abson (1) does not appear to have been brought to the ae 
notice of the Divisional Court. The question for decision was quite a different a 
one, but there are passages in the judgments of Lorp Merriman, P., and of . 
KARMINSKI, J., which show the view they then took, although I do not suppose enh 
that the point was argued. The president said: ps 
“If the facts do convict the wife of adultery within the meaning of s. 7 ont 
of the Summary Jurisdiction (Married Women) Act, 1895, there is no more adu 
to be said about the matter, because the obligation to set aside the order arre 
is absolute.” Jun 
And again, the President added: poir 
“It is no use saying that one is not perturbed by the point that a proved : that 
act of sexual intercourse by a divorced wife with a married man need not that 
necessarily be held to be adultery within the meaning of the Summary — 
Jurisdiction Acts when those Acts demand that if it is adultery there is wife 
no option but to discharge the order on that ground.” ro 
KaARMINSKI, J., said: ae 
“* In a case of this kind the High Court is the suitable tribunal to investi- | that 
gate a claim by the wife for maintenance. The fact that a wife has com- E 
mitted adultery is not an absolute bar to the court awarding her maintenance the 
on the dissolution of her marriage. The Matrimonial Causes Act, 1950, mat 
s. 19 (2), lays down what facts the court is to take into consideration regarding the 
that matter, and among them is the conduct of the parties. In many cases com 
the wife asks for maintenance although she herself has committed adultery T 
during the marriage and for that reason has had to seek the exercise of the adul 





discretion of the court. That factor has to be taken into consideration. 
(1) 116 J.P. 92; [1952] 1 All E.R. 370; [1952] P. 55. 
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Similarly, it has been held that the conduct of the parties after decree must 
also be considered, and there is no doubt that adultery by a petitioner wife 
after the dissolution of her marriage is also a matter for consideration. 
The High Court, therefore, has the power and the duty to consider the con- 
duct of the parties, whereas, under s. 7 of the Summary Jurisdiction 
(Married Women) Act, 1895, once the wife has committed adultery, her 
order for maintenance must be discharged.” 


The decision of the Divisional Court in the present case is in conflict with the 
views then expressed as, indeed, it is with the decision in Ruther v. Ruther (1). 
In my opinion, the appeal should be allowed and the order of the justices should 
be restored. I regret this for a number of reasons into which I need not go. 
The husband is in default. He has not paid the arrears due. It does not appear 
likely that the wife will ever receive them. I should have been glad if we could 
have refused to hear the appeal on the basis of the decision in Leavis v. Leavis (2), 
but leave to appeal had been given and the parties had undertaken responsibilities 
under the Legal Aid and Advice Act, 1949. 


HODSON, L.J.: This is an appeal by a husband from an order of the 
Divisional Court of the Probate, Divorce and Admiralty Division, which allowed 
an appeal by the wife from an order of the justices of the petty sessional division 
of Paignton. The wife had, on Sept. 8, 1954, obtained from the justices an order 
for maintenance under the provisions of the Summary Jurisdiction (Married 
Women) Act, 1895. On June 29, 1955, the justices had before them a summons 
for revocation of the order on the grounds (i) that there had been a resumption 
of cohabitation between about Nov. 8, 1954, and Mar. 21, 1955; (ii) that on or 
about May 8, 1955, and divers dates thereafter the wife had committed adultery. 
The justices had before them at the same time a summons by the wife for the 
enforcement of the arrears due to her under the original order. The justices did 
not deal with the first of the grounds of the husband’s claim, but found adultery 
(committed on May 8, 1955) proved, and discharged the order of Sept. 8, 1954, 
on that ground, while reserving to the wife the arrears due before the date of the 
adultery. The effect of this order was to remit in favour of the husband all 
arrears due from the date of the adultery to the date of their decision given on 
June*29, 1955. The wife appealed to the Divisional Court, who held on the first 
point that there had been no resumption of cohabitation, and on the second point 
that the finding of adultery must stand. The court, however, went on to hold 
that the adultery which was only found to have occurred on May 8, 1955, was 
condoned by the husband, who on the same day had sexual intercourse with his 
wife with full knowledge of the facts. They, therefore, discharged the order of 
June 29, 1955, thus leaving in force the maintenance order made the previous 
year. The husband has appealed to this court, where the argument has pro- 
ceeded on the basis that the adultery was proved, and also that condonation of 
that adultery was proved. 

Each side expressly refrained from re-opening either of these issues, so that 
the only remaining question was whether the Divisional Court was right as a 
matter of law in discharging the order of June 29, 1955, which in its turn revoked 
the order of Sept. 8, 1954, on proof of adultery notwithstanding that the adultery 
complained of had been condoned. 

The main contention of the husband is that, the wife having committed 
adultery, he is entitled to have the order for maintenance discharged. He relies 


(1) 67 J.P. 359; [1903] 2 K.B. 270. 
(2) [1921] P. 299. 
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on the plain words of s. 7 of the Summary Jurisdiction (Married Women) Act, 
1895, the concluding words of which are: 

‘“* If any married woman upon whose application an order shall have been 
made under this Act, or the Acts mentioned in the Schedule hereto, or either 
of them, shall voluntarily resume cohabitation with her husband, or shall com- 
mit an act of adultery, such order shall upon proof thereof be discharged.” 

To this section a proviso was added by the Summary Jurisdiction (Separation 
and Maintenance) Act, 1925, s. 2 (1), as follows: 

** Provided that the court may, if the court think fit—(a) refuse to dis- 
charge the order if, in the opinion of the court, such act of adultery as 
aforesaid was conduced to by the failure of the husband to make such 
payments as in the opinion of the court he was able to make under the 
order... 

Subject to the proviso it is contended that the duty to discharge the order is 
absolute, especially as when one looks at s. 6 of the Act of 1895, which enacts 
that no order shall be made under this Act on the application of a married 
woman if it shall be proved that such married woman has committed an act of 
adultery, there is this proviso: 

“* Provided that the husband has not condoned, or connived at, or by 
his wilful neglect or misconduct conduced to such act of adultery.” 


Sections 6 and 7 of the Act of 1895 are the successors of s. 1 (2) of the Married 
Women (Maintenance in case of Desertion) Act, 1886, which was an Act to 
provide for the support of deserted wives and their families. Section 1 (2) 
{of the Act of 1886] reads as follows: 


‘** Provided always, that no order for payment of any such sum by the 
husband shall be made in favour of a wife who shall be proved to have 
committed adultery, unless such adultery has been condoned, and that any 
order for payment of any such sum may be discharged by the justices or 
magistrate by whom such order was made, or other justices or magistrate 
sitting in their or his stead, upon proof that the wife has since the making 
thereof been guilty of adultery.” : 


This proviso follows the lines of the proviso to s. 4 of the Matrimonial Oauses 
Act, 1878. Hence it is argued that the maxim expressio unius exclusio alterius 
applies, and there is no room for any qualification of the word “ adultery ” in 
s. 7 of the Act of 1895 other than that added by the proviso introduced in 1925. 
The argument is reinforced by reference to the Acts of 1878 and 1886, where 


references to condoned adultery and adultery without any qualification are con- | 


tained in the same sub-section so as to emphasise the contrast. 

The husband relies also on the case of Ruther v. Ruther (1), a decision of the 
King’s Bench Divisional Court on the construction of s. 7 of the Act of 1895. 
CHANNELL, J., put the effect of the decision shortly in these words: ‘ The 
proviso in s. 6 cannot be read into s. 7.” That decision dealt with ‘‘ conduct 
conducing ”’, which is the creation of statute and not part of the common law. The 
justices had there decided that the husband had, by his failure to comply with 
the order, conduced to the wife’s adultery, and their indorsement to that effect 
was held to be mere surplusage. It is no doubt the fact that the decision 
led to the enactment in 1925 of the proviso to s. 7 of the Act of 1895 which 
I have read and which removes the particular hardship which the decision in 
Ruther v. Ruther (1) revealed. The decision in Ruther v. Ruther (1) was 


(1) 67 J.P. 359; [1903] 2 K.B. 270. 
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followed since the passing of the Act of 1925 by the decision of the Divisional 
Court of the Probate, Divorce and Admiralty Division in Read v. Read (1), a 
case in which the magistrates had wrongly refused an order for revocation sought 
on the ground of adultery where the conduct conducing found was of a kind 
not covered by the language of the amending Act of 1925. 

The question of absolute bars to relief in divorce was expressly left open, and 
I for my part desire to throw no doubt on the validity of the decisions of either 
Divisional Court. I agree that the proviso in s. 6 cannot be read into s. 7, but 
do not accept that this solves the question of the meaning of the word “ adultery ”’ 
in the latter section. The Divisional Court have reached the conclusion that the 
word ‘‘ adultery ”’ in its context in s. 7 can only mean adultery on which the 
husband can rely. The husband has contended for the full rigour of the Latin 
maxim; he says that nothing of the existing law can be read into the section. He 
concedes that at common law where a husband has connived at his wife’s adultery, 
or condoned it, he has no defence to a claim by her for necessaries, and that by 
the ecclesiastical law and the statute law relating to divorce and matrimonial 
causes a husband’s claim for relief was and is barred by the general law. Never- 
theless, he contends that even if the adultery is connived at the order must be 
discharged because the words of the statute are absolute and imperative. He 
referred to Abson v. Abson (2), a decision of the Divisional Court of the Probate, 
Divorce and Admiralty Division which contains dicta on the absolute effect of 
the section. I am unable to accept this contention. As Lopss, L.J., said in 
Colquhoun v. Brooks (3), the maxim expressio unius exclusio alterius is often a 
valuable servant but a dangerous master in the construction of statutes or 
documents. Sections 6 and 7 are dealing with two different matters. The former 
deals with a wife’s right to maintenance and states the exception in case of her 
adultery, with the proviso which states the exception to the exception. The wife 
as a wrong doer is barred from her claim unless she is excused by the proviso. 
Section 7, on the other hand, deals with the right of the husband to be relieved 
from his obligation to pay maintenance under an existing order and must be 
construed in that light. If the argument for the husband is accepted in full, a 
husband can force his wife to prostitution and live on the proceeds and then 
obtain a revocation of the order based on the adultery of which he himself was 
an active instigator. 

In Wilson v. Glossop (4), an action for necessaries brought against a husband 
who had connived at his wife’s adultery, Lorp EsHrEr, M.R., said, with 
reference to the contention that such a man could turn his wife out of doors 
and declare that he was no longer liable for her maintenance, 


“Nothing would induce me to declare that such was the law except a 
superior authority which would bind me.” 


I respectfully concur in the language of Lorp EsHer, M.R., and know of no 
authority which binds me so to decide on the construction of the section now 
under consideration. It may be said that the qualification as to connivance 
may be admitted because otherwise a husband would be enabled to rely on his 
own wrong, and, therefore, his claim for relief must in such a case be rejected. 
The recognition of this exception is, I should have thought, necessary to avoid a 
monstrous result and points the way to a true construction of the proviso. It is 
said, however, that there is no such monstrosity in admitting a husband’s claim 
(1) [1952] P. 119. 
(2) 116 J.P. 92; [1952] 1 All E.R. 370; [1952] P. 55. 


(3) (1888), 52 J.P. 645; 21 Q.B.D. 52; on appeal (1889), 14 App. Cas. 493. 
(4) (1888), 52 J.P. 246; 20 Q.B.D. 354. 
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to relief on the ground of adultery when the adultery is condoned. Nevertheless, 
the principle involved is not wholly dissimilar. Condonation and connivance 
often have to be considered together. Connivance is a kind of condonation in 
advance, although, as Dr. LusHIncTon said in Turton v. Turton (1), while 
condonation may take place without implying the slightest degree of blame, 
yet connivance necessarily involves criminality on the part of the person who 
connives. He also said this: 
**,. , . I apprehend these are essentially different in their nature, though 
either may have the same legal consequence.” 

If adultery is condoned it is obliterated and as if it had never been. It has been 
blotted out so as to restore the offending party to the same position which he or 


she occupied before the offence was committed: see per Lorp CHELMSFoRD, L.C,, | 


in Keats v. Keats & Montezuma (2). The wife’s right to necessaries subsists: 
see Cooper v. Lloyd (3). The husband has released the injury: see Beeby v. 
Beeby (4) where Str WiL11AM Scott said: 


**, . . condonation is forgiveness legally releasing the injury .. . In 
general it is a good plea in bar; it is not fit that a man should sue for a 
debt which he has released . . .” 


Can it, then, on any principle be said that the husband is entitled to relief? 
I cannot see that he is. An order in his favour must cause an injustice to the 
wife. The effect in this case is that, the order of Sept. 8, 1954, being discharged 
as from June 29, 1955, the justices have remitted the arrears from May 8, 1955, 
to June 29, 1955, although the wife was entitled to be maintained by her husband 
during that period, her adultery committed on that day having been condoned 
on the same day. It is no answer to this injustice to say that she could at once 
issue another summons for maintenance on the discharge of her subsisting order. 
Had there been no arrears due or remitted on June 29, 1955, when the order was 
discharged the machinery of the court would have been invoked solely in order 
that the husband might have his wife, whom he had forgiven, branded as an 
adulteress although her right to maintenance was at all material times subsisting, 
and if the husband continued to neglect to maintain her she would at once be en- 
titled to a fresh order in view of the terms of the proviso to s. 6 of the Act of 1895. 
I should be reluctant to hold that the legislature intended such an absurd 
result. The word “ adultery ”’ in s. 7 cannot be construed simpliciter as volun- 
tary sexual intercourse between a married person and a person of the opposite 
sex. It must be construed in the light of its context, which is that df a claim bya 
husband for relief from an obligation imposed on him by a court order. I cannot 
construe the proviso as if the word “‘ adultery ’’ were followed by such words as 
“‘ whether or not the adultery had been condoned”. I have no doubt that the 


right to relief on proof of adultery is barred, not only by connivance, but also by | 


condonation. 

It is, perhaps, not superfluous to add that this is not the first time in which the 
presence or absence of the word “ condonation ”’ in a statute has given rise to 
questions of construction. Section 30 of the Matrimonial Causes Act, 1857, 
provided: 

“In case the court . . . shall not be satisfied that the alleged adultery 
has been committed or shall find that the petitioner has during the marriage 


(1) (1830), 3 Hag. Ece. 338. 
(2) (1859), 1 Sw. & Tr. 334. 
(3) (1859), 6 C.B. N.S. 519. 
(4) (1799), 1 Hag. Eee. 789. 
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been accessory to or conniving at the adultery of the other party to the 
marriage or has condoned the adultery complained of or that the petition is 
presented or prosecuted in collusion with either of the respondents then and 
in any of the said cases the court shall dismiss the said petition.” 


In Dent v. Dent (1) it was argued that.the words of the statute were plain 
and subject to no qualification, but the argument was rejected by the Judge 
Ordinary, Sir JAMES WILDE, who granted a decree since the adultery complained 
of had been condoned and had been revived by later cruelty although revival 
of condoned offences was not mentioned in the statute. Another striking 
illustration is, I think, to be found in the treatment of sodomy as a matrimonial 
offence, for by s. 27 of the Act of 1857 a wife was enabled to obtain divorce on 
the ground of sodomy. No mention of condonation of sodomy appears in the Act, 
yet when the matter came to be considered by the Court of Appeal in Stratham 
v. Stratham (2) on the construction of s. 178 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, which then regulated the duty of the court in dealing 
with condonation, not only of adultery but also of cruelty, all the members of 
the court expressed the view that condonation was a bar to relief. GREER, L.J., 
said : 


“When asked to make a decree of divorce or judicial separation, the 
court is not confined to the issues raised by the parties, but is bound to 
consider any facts proved in the course of the case which disentitle the 
petitioner to the decree for which she asks. Section 178 of the Judicature 
(Consolidation) Act, 1925, provides as follows: ‘(1). On a petition for divorce 
it shall be the duty of the court to satisfy itself so far as it reasonably can 
both as to the facts alleged and also as to whether the petitioner has been 
accessory to or has connived at or condoned the adultery or not, and also 
to inquire into any countercharge which is made against the petitioner ’. 
It is curious that this section only speaks of the petitioner being accessory 
to or conniving at or condoning adultery, that is to say, the cause of divorce 
mentioned in s. 176 (a), and there is nothing about connivance or condona- 
tion of the causes of divorce mentioned in the first part of sub-s. (b), which 
include sodomy, but it is difficult to suppose that the court is bound to 
grant a decree for dissolution of marriage to a wife who upon her own 
evidence has consented to the act of which she complains. The rules with 
regard to condonation and connivance as a bar to a decree for divorce were 
well established in the practice of the Ecclesiastical Courts before the Act of 
1857: see the cases cited in RAYDEN ON Divorce (2nd ed.), pp. 107-110, 
and especially Curtis v. Curtis (3). In my judgment, these rules apply to 
cases in which the ground alleged for divorce is sodomy.” 


It would have been surprising if the decision had been otherwise, for the heinous- 
ness of the offence ought not to have any bearing on the question of condonation 
80 as to make the offence incapable of being condoned. If the matter is looked 
at from the point of view of public policy it can hardly be thought that con- 
donation of sodomy would be intentionally excluded from the purview of the 
statute, for the more heinous the offence the more meritorious would the forgive- 
ness be. 

The law of condonation has thus been recognised and acted on as if it had been 
set out in full in the statutes dealing with matrimonial relief, although the 
legislature has not always thought it necessary to write out such law in full when 

(1) (1865), 4 Sw. & Tr. 105. 
(2) [1929] P. 131. 
(3) (1859), 4 Sw. & Tr. 234. 
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the consequence of a matrimonial offence has had to be considered. I see no 
reason to make any exception to this recognition in construing the section now 
under consideration. I agree with the judgment of the Divisional Court, and 
would reject the main ground of appeal. 

The husband further contended, as a separate ground of appeal, that the order 
should be discharged on the ground that the parties had resumed cohabitation, 
I think it is sufficient to say that on the facts of this case no such ground was 
established, for there was no such setting up of a common home as to amount to 
a resumption of cohabitation. I would, accordingly, have dismissed the appeal. 


ROMER, L.J.: I find myself compelled in this case to a different view 
from that which was taken by the Divisional Court and has commended itself 
to Hopson, L.J. I differ from them with natural reluctance and more especially 
as I feel that the construction of s. 7 of the Act of 1895 which I believe to be the 
true and inescapable construction leads to a result which is both unexpected and 
inconvenient. These considerations are not, however, relevant if the language 
in which Parliament has expressed its intention is unambiguous. Counsel for 
the wife did not invite us to incorporate by implication in s. 7, as a qualification 
of the act of adultery therein mentioned, the proviso which appears in s. 6, and 
I am fully in agreement with the decision in Ruther v. Ruther (1) to the effect that 
that proviso cannot legitimately be so incorporated. Nevertheless, it appears 
to me that the wife’s argument does in fact involve reading the greater part of 
the s. 6 proviso into s. 7, for her counsel contended that the relévant words in the 
latter section should be read as “ or shall commit an act of adultery on which 
the husband is entitled to rely for not maintaining his wife ’’, which would seem 
to be only a lengthier substitute for the words 


** provided that the husband has not condoned, or connived at . . . such 
act of adultery ” 
which appear in s. 6. However that may be, the question is whether a court of 
construction can introduce the qualification of adultery into s. 7 for which the 
wife contends. In my opinion, so to do would constitute an illicit departure 
from the field of construction into the unauthorised field of legislation. 

The following considerations have led me to this view: (i) The qualifications 
in s. 6 of the phrase ‘‘ committed an act of adultery ” show that the phrase, if 
taken without the qualifications, was intended in that section to bear its ordinary 
signification, videlicet, sexual intercourse by a wife with some man other than her 
husband. When the same phrase was repeated in s. 7 the inference surely is that 
it was intended to have the same signification as in s. 6 in the absence of any 
similar or other qualifications; and there is none. It is, in my judgment, 
impossible to suppose, having regard to this marked difference of treatment in 
two succeeding sections of the same phrase, that the omission from s. 7 of any 
of the qualifications which appear in s. 6 was due to oversight or was other than 
deliberate. (ii) The attention of Parliament was directed to s. 7 in 1925. If they 
had then thought that the “ act of adultery ” therein referred to was already 
impliedly qualified in the way for which the wife now contends, I find it inexplic- 
able that they should have amended it in terms of s. 2 (1) of the Summary 
Jurisdiction (Separation and Maintenance) Act, 1925. The wife’s explanation 
is that Parliament was assuming as a matter of necessary implication that the 
adultery referred to in s. 7 was confined to adultery uncondoned and unconnived 
at but that nevertheless it did not exclude adultery conduced to by the husband’s 
misconduct; and that accordingly, whilst qualifying this latter conception in the 


(1) 67 J.P. 359; [1903] 2 K.B. 270. 
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one respect mentioned in the amendment, it was unnecessary at the same time 
to exclude from the section adultery which had been condoned or connived at. 
This seems to me to be a very difficult explanation to accept. Parliament is 
assumed to know the law: compare R. v. Watford (Inhabitants) (1) (per Lorp 
DENMAN); and Young & Co. v. Royal Leamington Spa Corpn. (2) (per Lorp 
BLACKBURN). In passing the amending legislation, therefore, of 1925, the legis- 
lature was presumably aware of the decision in Ruther v. Ruther (3), and it has 
indeed been suggested that it was in order to overrule that decision that the 
amending legislation was passed. Now, it was of the essence of the judgment of 
the Divisional Court in Ruther v. Ruther (3) that the proviso in s. 6 cannot be read 
into s. 7, which means, as I understand it, that no part of the proviso can be 
introduced, by implication, into s. 7. In the light of that decision, which, 
ex hypothesi, was known to Parliament in 1925, it becomes impossible to attribute 
to it the assumption which I have mentioned as to the meaning of “ adultery ” in 
s. 7; for that assumption could not reasonably co-exist with the decision in 
Ruther v. Ruther (3). The 1925 amendment is, on the other hand, readily intel- 
ligible if Parliament was attributing the ordinary signification to the word 
“adultery ’’ in s. 7 and was cutting down the generality of that signification by 
introducing one qualification and one alone. 

On the construction, then, of the Act of 1895 by itself, and aided further by 
the considerations which arise from the Act of 1925, I am unable to read the 
word “ adultery ”’ in s. 7 of the former statute in the narrow manner for which the 
wife has contended; for it means, in my opinion, “ adultery ” according to the 
ordinary meaning of that term and nothing else. The relevant Act which 
immediately preceded the Act of 1895 was the Married Women (Maintenance in 
case of Desertion) Act, 1886, and s. 1 (2) of that Act contains a proviso which 
has already been quoted in my brethren’s judgments and which, therefore, I 
do not repeat. It would, as it appears to me, be virtually impossible, as a 
question of construction, to attach by implication to “ adultery ” in the second 
part of that proviso any such qualifications as are expressly attached to the word 
in the earlier part; for one could scarcely find, as I think, a clearer case than is to 
be found in the proviso for the application of the maxim expressio unius alterius 
est exclusio. When, therefore, one finds that for the purposes now relevant s. 6 
and s. 7 of the Act of 1895 are in substance (subject only to the difference to which 
SINGLETON, L.J., has drawn attention) the successors of s. 1 (2) of the Act of 1886, 
it is extremely difficult to attribute to the former a drastically different effect 
from that which results from the language of the latter. In my view, accordingly, 
the effect of the concluding words of s. 7 of the Act of 1895 is that a husband can, 
on proof of adultery by his wife, obtain the discharge of an order which has been 
made against him under s. 4, even though that adultery has been condoned. It 
was somewhat naturally objected that if this view were right a husband who had 
expressly connived at his wife’s adultery could equally avail himself of the relief 
which s. 7 affords and which, it is said, Parliament could never have intended to 
extend to such a husband. I realise the force of this objection. As, however, 
the position is not very likely to arise, since it can be but seldom, I should imagine, 
that connivance would occur where husband and wife are living separate and 
apart, the objection is, perhaps, more theoretical than practical. If, however, 
such a position should arise it may be (I say no more) that the husband would 
be barred from obtaining the discharge of an order for maintenance which was in 

(1) (1846), 11 J.P. 39; 9 Q.B. 626. 


(2) (1883), 47 J.P. 660; 8 App. Cas. 517. 
(3) 67 J.P. 359; [1903] 2 K.B. 270. 
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force against him under the ancient rule that no man can take advantage of hig | 
own wrong. ; 
Apart from considerations such as that to which I have just referred, the only” 
arguments which can really be adduced against what I venture to think is the) 
plain construction of s. 7 are founded either on hardship to the wife or o 
the historical background of the legislation. I am not greatly impressed by the 
suggested hardship; «for an adulterous wife who is deprived of her maintenangg) 
under s. 7 can, if her adultery has been condoned, apply under s. 4 for a fre 
order. However that may be, if the meaning and effect of legislation are reason 
ably clear, considerations of hardship cannot justify the court in adopting 
construction which is not in accord with the language used: Wankie Colliery C 
v. Inland Revenue Comrs. (1) (per Lorp STERNDALE, M.R.). The _historie 
argument, however, is more formidable, and its cogency is apparent from th 
judgment which Hopson, L.J., has delivered. Nevertheless, I am unable for 
myself to avoid the conclusion that it is on the language of the Act of 1895, 
amended in 1925, that this appeal falls to be determined, and, as it appears 
me that that language is not fairly open to any construction other than thag 
which I have suggested, it is not permissible to depart from it, notwithstanding: 
the forceful considerations to which Hopson, L.J., has referred. I would 
accordingly, allow the appeal. f 


Appeal allo 

Solicitors: Lucien A. Isaacs & Maxwell Simon, for Arthur Goldberg, Plymouth 
Evelyn Jones & Co., for Gowman, Easterbrook & Co., Paignton. 2 
G.F.L.BS 


(1) [1922] 2 A.C. 51. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HALLETT AND PEARSON, JJ.) 
December 20, 1955 


REG. v. CHELTENHAM JUSTICES. Ex parte MARTIN BROS. (WINES A D 
SPIRITS), LTD. , 


Licensing—Permitted hours—Special order of exemption—Special occasion— 
Christmas shopping—General extension of shopping hours not proper object 
Licensing Act, 1953 (1 and 2 Eliz. 2, c. 46), s. 107. is 

On the application of the licensee of premises consisting partly of shops an 2 
partly of licensed premises, justices made an order for an extension on a special; 
occasion, under s. 107 of the Licensing Act, 1953, of permitted hours from 2.30 p.m 
to 6 p.m. for the seven week-days before Christmas, on the ground that large 
numbers of people were in the habit of going to the premises for shopping at thoad) 
times. On an application for certiorari to quash the order, F 

Hetp: that s. 107 was not to be construed as allowing an order to be mad 
to enable people to have a general extension during shopping hours, the sectic 
being designed for race meetings, cricket matches, Christmas or New Year partie 
etc., where people wanted a means of refreshment, and, the order of certio 
must, therefore, issue. 


Motron for order of certiorari. 3 
An application made by Patrick Hamon Masset Dobell, the licensee of premise®) 
known as “ St. Albans ”’, consisting partly of shops and partly of licensed premise! 
on the Promenade, Cheltenham, (‘‘the licensee”’’) for an extension, under s. 10% 
of the Licensing Act, 1953, of permitted hours from 2.30 to six o’clock after noo 
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for the seven week-days before Christmas having been granted by the Cheltenham 
justices, the applicants, Martin Brothers (Wines and Spirits), Ltd., of High Street, 
Cheltenham, obtained leave to apply for an order of certiorari to quash the 
special order of exemption made by the justices as having been made in excess 
of jurisdiction. 

The chairman of the justices, in an affidavit, stated that Cheltenham was a 
shopping centre for extensive country areas and during the seven shopping days 
before Christmas a large number of people travelled many miles to shop at 
Cheltenham, particularly during the afternoons, and the streets were crowded 
with persons doing their Christmas shopping. The streets in the centre of 
Cheltenham, including the Promenade, were specially and appropriately decorated 
by the corporation at considerable expense during that period and the individual 
shopkeepers, including the respondent licensee, also expended money in the 
external and internal decoration of their premises. 


Bussé, Q.C., and Wainstead for the applicants. 
J. G.S. Hobson for the licensee. 


LORD GODDARD, C.J.: Counsel moves for an order of certiorari to bring 
up and quash an order of the justices for the licensing division of Cheltenham, 
who granted a special order of exemption under s. 107 of the Licensing Act, 1953, 
to some licensed premises named * St. Albans ”’ for the whole of a week. 

The premises are a little unusual because they consist partly of shops and partly 
of licensed premises. The licensed premises have a full on-licence which enables 
the licensee to sell for consumption off as well as on the premises. It seems that 
for a good many years the justices in Cheltenham have given special licences to 
these premises for Christmas week so that the large number of people who come 
in for shopping may be able to buy their wines and spirits during a longer period 
than the ordinary permitted hours for off-licensed or on-licensed premises. The 
justices have always hitherto imposed a condition that no intoxicating liquor 
shall be sold for consumption on the premises during this period. It has been 
pointed out, where an extension of permitted hours was asked for, that justices 
have no power to impose that condition, but, if they grant a special licence for a 
special occasion, they grant a full on-licence. In the present case it is clear from 
the affidavits that the people who keep these premises think it would be a 
convenience for their customers to go on buying wines and spirits all the after- 
noon. I dare say it would be, but, unless the licensees can get a special exemp- 
tion, it cannot be done. 

When one looks at s. 107, under which special exemption can be granted, it 
seems to be as clear as daylight for what it is intended, because it provides: 


“On application to justices of the peace having jurisdiction for the 
purposes of this section by the holder of a justices’ on-licence or by the 
secretary of a registered club, the justices may grant him an order (in this 
Act called a ‘ special order of exemption *) applying to the licensed premises, 
on such special occasion or occasions as the order may specify, in addition 
to the permitted hours fixed by or under s. 100. . .” 


Everybody knows for what that section is designed. There may be occasions 
such as race meetings and cricket matches at which a concourse of people want 
refreshment. The object of the section is to enable people to get refreshment 
in such circumstances, not to enable people to have a general extension of 
shopping hours. What is sought in this case is that during the whole of Christ- 
mas week the permitted hours should be extended, because people are busy 
buying and selling. That is not what s. 107 was aimed at. I am not deciding 
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this case on the ground that it is obvious that this is merely an application to 
get an extension for an off-licence. I am deciding it on the ground that a 
particular time when a great many people are shopping cannot be said to be a 
““ special occasion ”’ within the meaning of s. 107. 

I think the case on which most reliance has been put, Devine v. Keeling (1), is 
quite different. I am far from saying that Christmas Day, when everybody 
knows there is a great deal of feasting and jollification and parties are arranged 
on licensed premises, cannot be a special occasion, nor would I say that New 
Year’s Day cannot be a special occasion. In those cases a special exemption 
would be desired to enable parties eating and drinking to continue beyond 
permitted hours, but this application is simply and solely to enable licensees to 
keep their premises open because they think there may be a large number of 
people shopping. If that were to be granted, any licensee might persuade the 
justices to give him an extension every Saturday in the year, because he would 
say: ‘‘ Large numbers of people come into town on Saturday who want to shop 
and it would be a great convenience to them if they could buy their wines and 
spirits at 3 p.m. or 4 p.m., which is a time that the law does not allow”’. In my 
view, it is impossible to say that, because a large number of people are shopping, 
there is a “‘special occasion”’, within the meaning of s. 107. For these reasons, 
I think the order should issue. 


HALLETT, J.: I agree. 


PEARSON, J.: I agree. 
Order for certiorari. 


Solicitors: Field, Roscoe & Co., for Griffiths & Lewis, Cheltenham; Smiles & 
Co., for Steel, Lane & Yeend, Cheltenham. 


T.R.F.B. 
(1) (1886) 50 J.P. 551. 


QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., STABLE AND ASHWORTH, JJ.) 
January 18, 1956 
LAMB v. JEFFRIES 


Local Government—Town councillor—Disqualification—Office of profit in gift or 
disposal of authority—Assistant master at grammar school—Appointment by 
governors of school in consultation with headmaster—Confirmation by divisional 
executive of borough—Local Government Act, 1933 (23 and 24 Geo. 5, c. 51), 
8. 59 (1) (a). 

In the borough of L., which was an excepted borough under para. 4 of Part III 
of sched. I to the Education Act, 1944, assistant masters at county secondary 
schools, including the L. secondary grammar school, were appointed to the service 
of the local education authority (the county council) by the governors of the school 
in consultation with the headmaster, but the appointment in each case was subject 
to confirmation by the borough council. L., an assistant master at the grammar 
school, had been so appointed and was paid out of funds provided by the county 
council to the borough council. L. was convicted on an information preferred 
against him under s. 84 (1) of the Local Government Act, 1933, for having acted 
as a member of the borough council when he was disqualified for so acting by 
reason of the fact that he held a “ paid office . . . in the gift or disposal ” of the 
borough council, within the meaning of s. 59 (1) (a) of the Act. On appeal, 
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Hep (StTasxe, J., dissenting): that L.’s post as assistant master was a “‘ paid 


office . . . in the gift or disposal ’’ of the borough council since his appointment 
had required the confirmation of the borough council, and, therefore, the conviction 
was right. 


CasE StTaTED by justices for the borough of Lowestoft. 

The appellant, Lamb, was an assistant master at Lowestoft Secondary 
Grammar School, a county secondary school within the borough. An informa- 
tion was preferred against him at Lowestoft magistrates’ court by the respondent, 
Jeffries, alleging that he, on or about June 8, 1955, at Lowestoft, acted as a 
member of the town council of the borough of Lowestoft, he being at the time 
disqualified for so acting, contrary to s. 84 of the Local Government Act, 1933. 
The borough of Lowestoft was a borough excepted by direction of the Minister of 
Education under para. 4 of Part III of sched. I to the Education Act, 1944, from 
any scheme of divisional administration made by the local education authority, 
the East Suffolk County Council. The town council had made a scheme of 
divisional administration, called the Borough of Lowestoft Scheme of Divisional 
Administration, 1945, which was approved by the Minister of Education and 
came into force on Dec. 6, 1945. Pursuant to the scheme the county council 
had made an instrument and articles of government for county secondary 
schools relating to county secondary schools within the borough. The appellant 
was appointed under para. 7 of these articles. The justices found that the 
post of assistant master was a paid office or other place of profit for the purposes 
of s. 59 (1) (a) of the Local Government Act, 1933, and that the appellant 
acted as a member of the town council on June 8, 1955. 

It was contended for the appellant that he was the servant of the county 
council, as opposed to the town council, and that on a proper construction of the 
scheme of divisional administration and of the articles of government the post 
of assistant master was not a paid office or other place of profit ‘‘ in the gift or 
disposal ” of the town council or of any sub-committee of the town council 
within the meaning of s. 59 (1) (a) of the Local Government Act, 1933. The 
justices convicted the appellant, imposed a fine of £5 and ordered him to pay ten 
guineas costs. 

Michael C. Parker for the appellant. 

Rippon for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by justices for the borough 
of Lowestoft, before whom an information was preferred by the respondent 
against the appellant that on or about June 8, 1955, he 

‘* acted as a member of the Lowestoft town council, he being at that time 

disqualified for so acting, contrary to s. 84 of the Local Government Act, 

1933.” 

Under s. 84 of the Local Government Act, 1933, proceedings may be instituted 
either in the High Court or in a court of summary jurisdiction against persons 
acting as members of local authorities on the ground of their disqualification. 

The case which we have to decide is difficult. I regret that the justices thought 
it necessary to impose a fine of £5 in addition to ordering the appellant to pay the 
costs in this case in which it is quite obvious that the appellant had no intention 
of breaking or evading the law or acting otherwise than in good faith. A question 
of considerable difficulty is raised here whether the appellant offended against 
s. 59 of the Local Government Act, 1933, and I should have thought that it 
would have been quite sufficient if the justices had decided against him and 
imposed a nominal penalty of Is., merely to mark the fact that they thought a 
breach had been committed. 
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The circumstances are these. The borough of Lowestoft is what is called for 
the purposes of the Education Act, 1944, an excepted district, and, in an excepted 
district, education is not directly administered by the county council, who are 
the local education authority. A scheme of divisional administration was 
prepared which was approved by the Ministry. This is a long and, to some 
extent, difficult document to follow, but it makes the town council a divisional 
executive. The county council made an instrument and articles of government 
for county secondary schools in the borough of Lowestoft. The articles of 
government deal with the appointment of head masters and assistant masters, 
and both in the scheme of divisional administration and in the articles of govern- 
ment there are provisions for the divisional executive approving the appointment 
of assistant masters. In the scheme of divisional administration, para. 18, it is 
provided : 


“In the case of the appointment of assistant masters and assistant mis- 
tresses in county controlled and special agreement secondary schools, 
appointments shall be made within the financial limits of the approved 
estimates by the governors of the said schools in consultation with the head 
master or head mistress as the case may be. Any appointment so made 
shall be subject to confirmation by the divisional executive. The procedure 
in relation to the notification of vacancies, transfers of staff and advertise- 
ments shall follow the procedure prescribed by para. 17 (1) hereof with 


> 99 


the substitution of the term ‘ governors ’ for the term ‘ managers’ . 


In the articles of government one finds very much the same provision. In 
para. 7 of the articles it is provided: 


** (a) On the occurrence of a vacancy for an assistant master, the governors 
shall notify the committee, who shall, if they think fit, advertise the post. 
(b) Assistant masters shall be appointed to the service of the local education 
authority by the governors in consultation with the head master within 
the limits of the establishment of staff laid down for the current year by the 
committee and such appointments shall be subject to confirmation by the 
divisional executive.” 


It seems clear both from the scheme of divisional administration and from the 
articles of government that an assistant master is chosen in the first place by 
the governors in consultation with the head master, but his appointment is not 
effective until confirmed by the divisional executive, which is the town council. 

The Local Government Act, 1933, s. 59, which is made penal by s. 84, provides 
by sub-s. (1): 

“‘ Subject to the provisions of this section, a person shall be disqualitied 
for being elected or being a member of a local authority if he—(a) holds any 
paid office or other place of profit (other than that of mayor, chairman or 
sheriff) in the gift or disposal of the local authority or of any committee 
thereof...” 


Whether it was intended that the section should reach out so far as to affect the 
schoolmaster who is appointed in consequence of these various and very elaborate 
provisions which depend on an Education Act passed eleven years after the Local 
Government Act, 1933, may be at least open to question. We have, however, 
simply to construe the words of s. 59 (1) and to determine the question whether 
this appointment of an assistant master at this school is “‘ in the gift or disposal 
of” the town council ? First of all, as the words in s. 59 (1) (a) are “ gift or 
disposal ”’, it would seem that the intention of Parliament was to make the term 
wide and to include something which cannot be described as a gift. If an 
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appointment is to be made of an assistant master, the governors have to consult 
the head master and, after consultation with him, they have to decide to 
whom the post should be offered, but that will not be effective. The person 
chosen by the governors in consultation with the head master will not be able 
to exercise the office of a teacher in a school unless the appointment has been 
confirmed by the town council. The town council can either assent to or dissent 
from the appointment and, for that reason, it seems to me that the office 
is at their disposal: until they have confirmed it the appointment is not effective. 

I have come to this conclusion after considerable hesitation and with some 
regret, but my duty is simply to construe the words of this statute. I regret 
particularly that this matter has been brought in the form it has been because 
a point of this sort is of great importance to assistarit masters. It would have 
been much better if it could have been fought out in a High Court action. The 
justices came to a right decision in point of law. 


STABLE, J.: I agree that this case raises a question of great difficulty and of 
public importance. After very considerable hesitation, I have come to the conclusion 
that the appellant was not disqualified for election to membership of the council of 
the borough of Lowestoft (herein called the “‘ town council’”’). I will give my 
reasons in a very few words. The Local Government Act, 1933, s. 59 (1), provides 
that, subject to certain provisions, a person shall be disqualified for being elected 
or being a member of the local authority if he holds any paid office or other place 
of profit in the gift or disposal of the local authority or any committee thereof. 
At the time when the appellant was elected to the town council, he was an assistant 
master in the excepted district of the borough of Lowestoft, and education in 
that district is carried on under the machinery of a scheme of divisional adminis- 
tration which forms part of the Case. The post which the appellant occupied 
of assistant master and the terms of his contract were determined by the county 
council not by the town council. The money was provided by the county council 
and they alone were the body who had the power to determine what his emolu- 
ments were to be. I need not elaborate the provisions of the scheme so far as 
the appointment is concerned; they appear in cl. 16, cl. 18 and cl. 19. The 
governors were to appoint on a vacancy, i.e., it was their business to nominate 
after consultation with the head master, and their nomination was to be sub- 
mitted to the town council. The only control which the town council had over 
the matter was to refuse to put forward the nominee of the governors. The 
conditions relating to dismissal appear in cl. 19 (1) of the scheme, and a perusal 
of that clause shows that the powers of the town council in relation to dismissal 
were purely advisory. In those circumstances the question which we have to 
consider is: Was this an office in the gift or disposal of the town council? In my 
view, it was not. It certainly was not in their gift, and the mere fact that they 
had a right of veto and virtually nothing else would not, in my view, make that 
an office of which they had the disposal. 

I should like to associate myself with what Lorp GopparpD, C.J., has said in 
regard to the fine imposed by the justices. It completely passes my under- 
standing why a perfectly bona fide mistake in a matter of great difficulty should 
have called for a fine of £5. It appears to me to be a matter of very grave 
public importance because the effect of this decision is that a very large number of 
schoolmasters will be debarred from taking part in many branches of local 
government. When I look at the scheme I observe that under para. 3 (2) (b) 
it says: 


“So far as may be reasonably practicable the persons appointed as 
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members of the committee shall be persons having experience in education or 
knowledge of the educational requirements of the excepted district .. .” 


Having regard to that paragraph it does seem to me to be a matter which calls 
for very careful consideration that the whole body of schoolmasters should be 
excluded from serving on local authorities. In my opinion, the justices came to 
a@ wrong decision and I would allow the appeal. 


ASHWORTH, J.: I agree fully with the judgment delivered by the Lord 
Chief Justice. 
Appeal dismissed. 


Solicitors: K. Wormald; Butt & Bowyer, for Daynes, Keefe & Co., Norwich. 
T.R.F.B. 


COURT OF APPEAL 
(Str RAYMOND EVERSHED, M.R., BrrKETT AND Romer, L.JJ.) 
December 15, 16, 1955 
GREAT YARMOUTH CORPORATION v. GIBSON 


Sewer—Recovery by local authority of cost of maintenance—Jurisdiction of county 
court—Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 49), s. 24 (1) (3), 
8. 293 (1). 

By an action in the county court the local authority sought to recover under 
s. 24 (1) of the Public Health Act, 1936, the apportioned cost of the maintenance 
of a length of a sewer serving, inter alia, premises of which the defendant was the 
owner. By s. 293 (1) of the Act a local authority may recover any sum under the 
Act “‘ with respect to the recovery of which provision is not made by any other 
section of this Act ” either summarily as a civil debt or in any court of competent 
jurisdiction. By s. 24 (3) of the Act it is provided: ‘“‘ Any question arising under 
this section . . . may be determined by a court of summary jurisdiction either in 
proceedings taken by the local authority for the recovery of expenses incurred 
by them, or on the application of any owner concerned.”’ On a question as to the 
jurisdiction of the county court, 

He tp (Brexett, L.J., dissenting): no provision was made in s. 24 for the recovery 
of the expenses incurred by a local authority under that section, and, therefore, 
the county court had jurisdiction to entertain the action. 

ApPEAL by the plaintiff corporation from a judgment of His Honour JupGE 
Carry Evans, at Great Yarmouth County Court. 


The corporation claimed the sum of £13 16s. 5d. due to them from the 
owner in respect of the apportioned cost of works of maintenance carried out 
in pursuance of their statutory powers in July, 1951, to a length of sewer to 
which s. 24 of the Public Health Act, 1936, applied, serving, inter alia, the 
premises known as 8, Lichfield Road, Great Yarmouth, of which the defendant 
was the owner. The owner disputed the corporation’s claim on the grounds 
that (i) the length of sewer was outside s. 24 of the Act of 1936, (ii) the corporation 
failed adequately to consider representation made after the serving of notices 
required by s. 24 (1) of the Act, (iii) that the work was unnecessary, (iv) that the 
work conferred no benefit, and (v) alternatively that the expenses were not fairly 
apportioned. The county court judge found that the points taken by the 
owner were unfounded, but dismissed the action for want of jurisdiction. The 
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corporation appealed. It was conceded that if the county court had jurisdiction, 
the action must succeed. 


Boydell for the plaintiff corporation. 
Laskey for the defendant owner. 


SIR RAYMOND EVERSHED, M.R.: This was an action by the mayor, 
aldermen and burgesses.of the county borough of Great Yarmouth, a local 
authority within the meaning of the Public Health Act, 1936, claiming a payment 
of a sum of £13 16s. 5d. alleged in the particulars of claim to be due 


‘in respect of the apportioned cost of works of maintenance carried out 
in pursuance of their statutory powers by the plaintiffs in July, 1951, to a 
length of sewer (being a length of sewer to which s. 24 of the Public Health 
Act, 1936, applies) serving, inter alia, the premises of which the defendant 
is the owner.” 

The defence challenged the right of the corporation so to claim, and particularly 
challenged the alleged grounds on which it was based. For example, the 
owner challenged the allegation that this was a length of sewer within 
the terms of s. 24, and it was also said that the work done was unnecessary, the 
charges made unreasonable and the apportionment incorrect. On all those 
matters of fact the learned county court judge found in the corporation’s favour; 
but he reserved judgment at the time of the hearing, being doubtful whether he 
had any jurisdiction to give the relief sought. In a reserved judgment in which 
he has dealt fully with the whole matter, the learned judge came to the con- 
clusion that the Act gave him no jurisdiction. That view depended on the joint 
effect of s. 24 and s. 293 of the Public Health Act, 1936. 

Section 24 (1) provides: 

‘** Where « local authority have carried out work for the maintenance of 
any length of a public sewer, being a length to which this section applies, they 
may, subject to the provisions of this section, recover the expenses reasonably 
incurred by them in so doing from the owners for the time being of the 
premises served by that length of sewer in such proportions as the authority 
deem it fair to fix...” 

Then there is a proviso requiring the local authority, except in certain circum- 
stances, to give notice of the proposed work, so that the owner can make repre- 
sentations as to its need and reasonableness. There is a definition of the word 
“ maintenance ”’ which I will pass over, and there is sub-s. (2) which empowers 
the local authority if, in lieu of executing works of maintenance only to the 
length of sewer, they improve or enlarge the length of sewer, to recover from the 
owners of the premises such sum only as might reasonably have been expended 
in the maintenance work. Sub-section (3) is, however, of vital importance; 
it provides: 

“Any question arising under this section as to whether any length of 
sewer is one to which this section applies, as to the necessity for any work 
carried out by a local authority, as to the amount, or the reasonableness, 
of the expenses incurred by them, or as to the fairness of any division or 
apportionment of expenses made by them, may be determined by a court of 
summary jurisdiction either in proceedings taken by the local authority 
for the recovery of expenses incurred by them, or on the application of any 
owner concerned.” 

I need not read more of that section, and I will turn to s. 293 (1), which is 
as follows: 
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** Any sum which a council are entitled to recover under this Act, and with 
respect to the recovery of which provision is not made by any other section 
of this Act, may be recovered either summarily as a civil debt, or as a 
simple contract debt in any court of competent jurisdiction.” 


The whole question with which we are concerned depends on that phrase 
‘“‘ with respect to the recovery of which provision is not made by any other 
section of this Act’. It is conceded that if there is no’such provision as is there 
mentioned, then s. 293 does, subject to one point with which I will deal in a 
moment, apply to confer on the county courts jurisdiction, in a case within the 
limits of the county courts’ jurisdiction, to adjudicate on a claim of this kind by 
a local authority. 

The one small point which I mentioned was that taken by counsel for the owner 
and arises out of the words “‘ as a simple contract debt”. He said that whatever 
else might be said about the claim here made for doing work on a sewer, it bore 
none of the characteristics of a simple contract debt. With that I agree; but 
in my view it is quite plain from a general conspectus of the Act that the words 
‘‘ as a simple contract debt ” do not mean, “‘ where the debt is properly one of 
contract”, but do mean, “‘as though it were a simple contract debt”; the 
object being to determine the nature of the claim, and, particularly in a county 
court case, thereby to define the limits of the jurisdiction. 

The learned judge came to the conclusion, adverse to the corporation, that in 
this case there was provision made by another section of the Act with respect to 
the recovery of this sum, namely, the provision to be found in s. 24 (3) and 
that thereby the county court jurisdiction was excluded. It has to be con- 
fessed that there is something inelegant in the statute, to which counsel for the 
owner attributed the epithet “ fragmentary ”’, having regard to the large variety 
of subject-matters with which it deals. None the less, as I construe these 
sections, and with all respect to the view taken by the learned judge, and with 
an added diffidence because Birkett, L.J., takes a different view, I have myself 
come to a conclusion different from that entertained by His Honour JupcE 
Carey Evans, for I think it not true to say that s. 24 contains such a provision 
as is mentioned in s. 293 (1), and that it is, therefore, apt to exclude the generality 
of that section. 

The point is a short one and not capable of great elaboration; but first I 
would observe, as counsel for the owner indeed conceded, that nowhere in s. 24 
is there to be found an express provision conferring jurisdiction on, or specifying, 
the magistrates’ court as being the appropriate tribunal where the corporation 
can recover their expenses. At most, the language in sub-s. (3) proceeds 
on the hypothesis and recognises that these sums may be recovered in the 
magistrates’ courts. Let me read again the words: 

“* Any question . . . may be determined by a court of summary jurisdic- 
tion either in proceedings taken by the local authority for the recovery of 
expenses incurred by them, or on the application of any owner concerned.” 

The words “ in proceedings ” mean “in the course of proceedings.’”’ The sub- 
section would have had, as it seems to me, exactly the same effect if it had been: 

““may be determined by a court of summary jurisdiction either in 
proceedings taken under s. 293 of this Act by the local authority or on the 
application of any owner concerned.” 

Sub-section (3) of s. 24 of the Public Health Act, 1936, is a provision defining 
the right of the owner to raise certain questions in a particular manner, but I 
cannot construe that provision fairly as “‘a provision with respect to the re- 
covery ” of these expenses made by s. 24. 
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In the course of the argument attention was drawn to the language in sub-s. (1): 


‘** Where a local authority have carried out work . . . they may, subject 
to the provisions of this section, recover . . .” 


Had that language run “ they may in accordance with the provisions of this 
section recover’, it might, I think, then have produced the result that by 
sub-s. (1) Parliament was limiting the right to recover to such right as was found, 
either expressly or implicitly, in the section and nowhere else. The words “‘sub- 
ject to the provisions of this section ” to my mind mean, however, no more and 
no less than ‘‘ subject to such limitations of their right to recover as are found 
in this section ”’; and those limitations undoubtedly include the privileges of 
challenge conferred on the owner by sub-s. (3). With the assistance of the learned 
counsel we went through the Act to see what other instances there were in which 
the problem posed by the formula “‘ and with respect to the recovery of which 
provision is not made by any other section of this Act ’ might arise. It is plain 
that there is no other section which in its language provides an exact parallel. 
It is perhaps on that ground that counsel for the owner justified the appellation 
“fragmentary ” to the Act; but I will refer to one of the sections in order to 
illustrate a point that emerges from the whole. 

Section 38 of the Public Health Act, 1936, is in the same Part of the Act, and 
it deals with the case, according to a sidenote, of “‘ drainage of buildings in 
combination ”. Sub-section (2) provides that the local authority who make sucha 
requirement as is provided in the preceding sub-section shall fix the proportions 
in which the expenses of constructing and maintaining the sewer are to be 
borne by the owners concerned; and in a separate paragraph the same sub- 
section then provides: 


** An owner aggrieved by the decision of a local authority under this sub- 
section may appeal to a court of summary jurisdiction; but, subject to any 
such appeal, any expenses reasonably incurred in constructing, or in main- 
taining or repairing, the private sewer shall be borne in the proportions 
so fixed, and those expenses, or, as the case may be, contributions thereto, 
may be recovered accordingly by the persons, whether the local authority 
or owners, by whom they were incurred in the first instance.” 


It is not in doubt that there is in s. 38 no such provision with respect to the 
recovery of the sums mentioned as excludes the general jurisdiction of the courts 
under s. 293; so that s. 293 applies in that case. It will be observed, however, 
that the general jurisdiction is linked with a particular right of the owner to 
appeal to a court of summary jurisdiction. It is true that the parallel is not 
perfect, because the right of the owner under s. 24 is not limited to an appeal of 
his own motion to a court of summary jurisdiction; he is told by sub-s. (3) that 
he can also raise these matters of challenge in the course of proceedings taken 
against him in that court. In s. 38 that is impossible; if he omits to appeal, he 
loses his opportunity of challenge. Here it is otherwise. The point, however, is 
that throughout the Act there seem to be the linked conceptions that there may be a 
special right in the owner to appeal to, and have matters determined by, courts 
of summary jurisdiction, and that there may be, at the same time, general 
jurisdiction in the courts, the courts of summary jurisdiction, the county courts 
and the High Court, i.e., to deal with claims made to recover the various sums 
with which the Public Health Act, 1936, deals. This point is reflected also in 
other sections, e.g., s. 290. 

One other point should be mentioned. The learned judge was much moved to- 
wards the conclusion at which he arrived by the consideration that s. 24 (3) of the 
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Public Health Act, 1936, conferred on the owner a special right to have questions 
raised as to the length of sewer and other matters before a court of summary 
jurisdiction. It follows from the Acts of Parliament regulating the courts of sum- 
mary jurisdiction that the effect is to impose a strict time limit on the jurisdiction 
to deal with these questions. Similarly, if a local authority allows six months to 
elapse, they will be liable to be met with a complete answer by an owner sued in a 
court of summary jurisdiction that they had allowed the matter to get out of time. 
In the present case it will be recalled from my reading of the particulars of claim 
that this work was done as long ago as 1951; and the question then arises, is it 
right that a county court should have jurisdiction when the authority to deter- 
mine a claim would be barred in the courts of summary jurisdiction? More 
difficult still, can the owner raise in the county court at any time as matters of 
defence these questions which sub-s. (3) puts into the jurisdiction of the courts of 
summary jurisdiction ? If the answer is that he cannot raise them at all in the 
county court, it might be that a county court case would have to be adjourned 
while these matters were disposed of by the courts of summary jurisdiction, if 
still within the time limit imposed for those courts. It was partly those grounds 
and the anomalies that the apparent conflict might cause which led the judge to 
feel that the right view here was that Parliament intended the whole matter to 
be disposed of exclusively by the courts of summary jurisdiction. It is not in 
the circumstances strictly necessary for me to express any view on this aspect 
of the matter. I have said that the owner raised as substantive matters of 
defence various points which are comprehended by s. 24 (3), and the county court 
judge found as a fact against him on all of them. What is more, the corporation 
have conceded throughout that it is open to an owner, or was, at any rate, in 
this case open to the present owner, to raise by way of challenge these 
various defences. Nevertheless, since the question has been argued and it may 
well be that the matter is of some importance, I will express my view as at present 
advised that, in so far as any of these questions are really involved as matters of 
necessary allegation in any case in the courts, then they would be open to 
challenge. 

Let me illustrate what I am saying by a second reference to the particulars of 
claim in this case. The corporation claim the sum of £x in respect of the appor- 
tioned costs of works of maintenance carried out in pursuance of their statutory 
powers to a length of sewer. Let it be assumed that the owner merely denied all 
the allegations in the particulars of claim. It would presumably then be necessary 
for the corporation to prove the facts which they alleged, and which they must 
allege to recover the sum of money claimed. That is not, however, to say that all 
the matters which are raised or intimated in sub-s. (3) are necessarily open as 
matters of defence. For example, the question whether the work was necessary 
may stand on a somewhat different footing from the question whether the 
expenses were reasonable. On that matter I express no view, as it is not 
necessary in this case. No doubt a council who for one reason or another sues 
in the county court may think it proper not to stand in the way of any question 
that an owner wants to raise being dealt with: but as a matter of strict jurisdic- 
tion I confine myself to saying that, as far as I at present see the matter, an 
owner sued in the county court or the High Court would be entitled to raise as 
matters of defence such questions as were necessarily involved in the allegation 
which lays the foundation for the claim being made. I think that the possible 
anomalies which the judge mentioned, if his view is right that these points 
cannot be taken where there is special provision made for the courts of summary 
jurisdiction to determine them, would indeed arise in other instances in the Act, 
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and I do not find it necessary to pursue the matter further. For the reasons 
which I have stated, I have myself come to a different conclusion from the 
learned judge. I think he had jurisdiction to determine this case, and that, 
having regard to his conclusion on the matters of defence, he should have given 
judgment for the plaintiff corporation for the sum of £13 16s. 5d. 


BIRKETT, L.J.: I am naturally very sorry to differ from the judgment 
of Sr RAYMOND EVERSHED, M.R., which has just been delivered, and it is scarcely 
necessary to say I differ with all due deference; but, having formed a fairly 
clear opinion about the matter, I think it right just to give expression toit. The 
point is a very short point, and I can deal with it with brevity. I think the 
learned county court judge was right, that he came to a proper conclusion, that 
his judgment ought to be supported and that this appeal ought to be dismissed. 

The history of the matter was that when the case had been heard in the 
county court by His Honour JupGE Carry Evans, he gave an interim judgment 
dealing with the questions of fact which had been raised, and he decided all those 
questions of fact against the owner. The learned judge then expressed doubt 
whether in fact proceedings in the county court were open to the corporation 
so that they could recover these expenses; and he said this in a reserved and 
written judgment: 

‘In this case the [corporation] claim by way of action for recovery of 
expenses the cost of repairs to a certain length of sewer from the owner of a 
house served by it. At the hearing I gave my reasons orally for reaching the 
conclusion that if the issues raised in the case as to the corporation’s right to 
recover the amount claimed were proper for my determination, I should 
decide those issues in favour of the corporation; but at the same time I 
indicated my doubt as to whether these issues could be decided, or the claim 
be properly made, in the county court, and reserved my judgment on 
these latter points.” 

After saying that there was no direct authority dealing with this matter either 
one way or the other, he continued: 

‘“‘ First it may be observed that this is a general section occurring in an 
Act of Parliament of nearly 350 sections and numerous schedules; and it is 
I think designed to create a right of recovery of any sum recoverable under 
the Act if by chance it should happen that a mode of recovery is not other- 
wise provided.” 

I think that it would have been better to say “ designed to create a right of 
recovery of any sum recoverable under the Act if under the Act no method is 
laid down for the recovery ”’, but the learned judge used the words “ if by chance 
no provision had been made’’. Then he goes on to deal with the various 
sections, and he then came to the conclusion that he did. 

The short point in the matter is this, as I see it: under s. 293 (1) of the Public 
Health Act, 1936, it is provided: 

‘* Any sum which a council are entitled to recover under this Act, and with 
respect to the recovery of which provision is not made by any other section 
of this Act, may be recovered either summarily as a civil debt, or as a 
simple contract debt in any court of competent jurisdiction.” 

The important words, therefore, are—“‘ of which provision is not made by any 
other section of this Act”. We have had cited to us sections where no pro- 
vision was made, where the terms of s. 293 (1) would automatically come into 
operation. The learned county court judge said and counsel for the owner 
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submitted that that section did not come into operation at all, because s. 24 (1), 
(2), (3) made provision for the recovery of the sum. Section 24 (1) provides: 


‘** Where a local authority have carried out work for the maintenance of 
any length of a public sewer, being a length to which this section applies, 
they may, subject to the provisions of this section, recover the expenses 
reasonably incurred by them in so doing from the owners for the time being 
of the premises served by that length of sewer in such proportions as the 
authority deem it fair to fix, regard being had by them to all the circum- 
stances of the case, including the benefit derived by each owner from that 
length of sewer, the distance for which it is laid in land belonging to each 
owner, the point at which any work was necessary and the responsibility for 
any act or default which rendered the work necessary.” 


That lays down general terms for the recovery of the expenses; but it is said 
that that does not go far enough, that the section must do more than say you 
can recover the expenses, that the section must say how, where and when, if 
it is to prevent s. 293 (1) coming into operation. 

First of all, with regard to s. 24 (1), I think the words “ they may, subject to 
the provisions of this section ’ are important. The corporation cannot recover 
without having regard to the provisions of the section. Then there is a proviso 
that if the work is not urgent, they must give notice before beginning the work, 
so that objections can be heard and made; and then there is sub-s. (3), which I 
think is the important enactment: 


** Any question arising under this section as to whether any length of 
sewer is one to which this section applies, as to the necessity for any work 
carried out by a local authority, as to the amount, or the reasonableness, 
of the expenses incurred by them, or as to the fairness of any division . . . 
may be determined by a court of summary jurisdiction .. .” 


The first thing, then, is that the recovery of expenses under s. 24 (1) is made 
conditional and subject to the provisions of s. 24 (3), so that the expenses cannot 
be recovered unless the matters, which are set out in s. 24 (3) for the protection 
of the owner, have been determined by a court of summary jurisdiction. 

Then the next question which arises is this: how is that to be done? It may 
be done in two ways, and they are both set out in the sub-section: 


“ec 


. may be determined by a court of summary jurisdiction either in pro- 
ceedings taken by the local authority for the recovery of expenses incurred 
by them, or on the application of any owner concerned.” 


I myself find it quite impossible, in view of that language, to say that there is no 
provision laid down by the Act. It is saying quite plainly, as I think, that in a 
court of summary jurisdiction the local authority may recover its expenses, and 
in those proceedings the owner may raise all these questions. He can take the 
initiative and go to the magistrates’ court and raise these matters. The impor- 
tant thing is the words in sub-s. (3) 

““may be determined by a court of summary jurisdiction either in pro- 


ceedings taken by the local authority for the recovery of expenses incurred 
by them. . .” 


The sub-section clearly contemplates that there should be proceedings in the 
magistrates’ court by the local authority for the recovery of the expenses incurred 
under s. 24 (1). 

Section 293 (1) of the Public Health Act, 1936, only comes into operation if 
no provision is made by any other section with respect to the recovery of these 
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expenses. Is there any other provision ? There are these plain words that the 
expenses ‘‘may be determined by a court of summary jurisdiction either in 
proceedings taken by the local authority for the recovery of expenses incurred 
by them”. I find it myself impossible to say that there is no provision made for 
the recovery of the expenses by the local authority. It is on that main ground 
that I would support the learned county court judge. 

The other questions of great interest which are raised by the learned county 
court judge furnish supporting arguments. They are not absolutely vital to 
the decision. The learned county court judge said certain questions could 
not be raised in the county court because s. 24 (3) has said that the place to raise 
them is the court of summary jurisdiction. It so happens that in this case, as 
Sm RAyMOND EVERSHED, M.R., pointed out, there had been great delay; and 
so if proceedings were confined to the jurisdiction of the magistrates’ court, the 
time within which they could be brought would have expired. That difficulty 
was met in this case by the corporation saying that they conceded that all these 
matters might be raised in the county court. The learned county court judge 
did consider them, and he decided them all in favour of the corporation. The 
learned judge said: 

“The fact that it is plainly provided in express terms that all these 
questions may be determined in a court of summary jurisdiction (in pro- 
ceedings initiated by one party or the other) to my mind clearly prevents a 
county court judge from deciding these questions—though I have in fact 
given my views upon them in case on appeal it shall be held that my decision 
on the point of law is erroneous. It is fair to the corporation to point out 
that they were willing to concede that I could decide all such questions; 
as they were anxious not to shut out the defendant from raising these 
questions merely because they had chosen to sue in the county court. 
Nevertheless in my judgment I have no power to do so; and no concession 
by the corporation in a particular case can alter the construction of s. 24 (3).” 


Then he goes on to deal with certain anomalies which might arise; and he 
concludes as follows: 
** The conclusion which I have reached is that the corporation’s contention 
is unsound; that s. 24 (3) is intended, though perhaps somewhat ambiguously 
worded, to provide for the recovery of the expenses in a court of summary 
jurisdiction, where alone practically all questions as to liability may be 
determined, and that the sub-section makes provision with respect to the 
recovery of these expenses in a court of summary jurisdiction with the 
result that there is no room for any remedy in the county court. The claim 
must therefore be dismissed with costs.” 


It is common knowledge that under Acts of Parliament such as the Public 
Health Act, 1936, matters of disputation which inevitably arise between local 
authorities and individual owners must in some way be determined, and it has 
always been the desire that there should be a cheap and expeditious method by 
which those matters could be determined, and therefore the courts of summary 
jurisdiction were used for that purpose. When s. 24 (3) of the Public Health 
Act, 1936, is considered, it is not possible, I think, to say that the Act of Parlia- 
ment has not shown any way or made any provision for the recovery of these 
expenses incurred by the local authority. In my view the decision of the learned 
judge is right and ought to be affirmed. 


ROMER, L.J.: This case is obviously one of some difficulty, but for myself 
I have arrived at the same conclusion as Str RayMonD EVERSHED, M.R., in 
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thinking that the county court judge did have jurisdiction to entertain the 
proceedings. There is no doubt but that the plaintiffs, the corporation, are 
suing for a sum which they are entitled to recover under the Public Health Act, 
1936, within the meaning of that phrase as used in s. 293, because it is a sum 
which they are entitled to recover under s. 24 (1). Under s. 293 (1) they can 
proceed either summarily or in a court of competent jurisdiction for recovery of 
this sum, unless provision is made with respect to its recovery in any other 
section. I take this to mean unless provision is made for the manner of its 
recovery in any other section. It is suggested that s. 24 not only entitles the 
corporation to recover this sum, the sum for which they are suing, under sub-s. (1), 
but that sub-s. (3), either standing by itself or in conjunction with sub-s. (1), 
provides also for the manner of its recovery, viz., before a court of summary 
jurisdiction. Sub-section (1), in my opinion, is quite silent on the point. It would 
have been otherwise if it had said “‘ in accordance with ”’ instead of ‘‘ subject to 
the provisions of this section ”’, or if it had said ‘‘ may recover by the proceedings 
in this section mentioned ”’, or the like; but it seems to me that the phrase 
“‘ subject to the provisions ’’ merely places a qualification on the right to recover 
which is conferred by sub-s. (1). Then as to sub-s. (3), I cannot read this as 
providing for the manner in which the sums can be recovered. It appears to me 
to be no more than a recognition or an assumption of the right to proceed in a 
summary way. That is one of the two ways which are authorised or contemplated 
by s. 293 (1); and I do not regard the incidental recognition—for that I think is 
all it is—of one way as providing that that is the way of proceeding to the 
exclusion of the other. Sub-section (3) is not providing for a way at all, but is 
merely prescribing two methods by which an owner who thinks himself aggrieved 
can obtain redress, viz., either by himself applying to the magistrates under the 
sub-section, or by raising his complaint by way of defence if a local authority 
proceeds against him before the magistrates under s. 293. 

Then there is the other point which, as my Lord has said, is not necessary for 
our decision. I think it is a difficult one. On the hypothesis, which I believe 
to be the true hypothesis, that proceedings can be taken before the county court, 
the question is as to what defences the owner can raise and which could be 
adjudicated on by the county court judge or other competent court before which 
the matter is brought. It does not seem to me that the question is likely to 
arise very often, because I suppose that generally speaking proceedings would 
be before the magistrates, and an owner most probably, nine times out of ten, 
if he were aggrieved, would take the necessary steps himself, as he is entitled to 
do under sub-s. (3). If the matter were brought, as it has been brought in the 
present case, before the county court by the local authority, I think that it is 
probably true to say, as my Lord has indicated, that the owner could put the 
local authority to proof of their case, and they would have to establish, therefore, 
to the satisfaction of the county court judge or other judge that the necessary 
conditions precedent to their right to recover under sub-s. (1) existed. I think 
myself that s. 24 (3) does largely provide a code in which certain matters are 
mentioned specifically, which in the minds of the legislature were matters which 
were to be dealt with by the courts of summary jurisdiction. I quite appreciate 
the inconvenience of this view, but if some of those matters arose or the owner 
desired to raise them when he found himself defending an action in the competent 
court, it might well be that the action would have to stand adjourned until the 
owner had had resort to the court of summary jurisdiction in the manner con- 
templated by sub-s. (3). It is, however, unnecessary to express any concluded 
view on the scope of the jurisdiction of the county court once the matter has 
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been brought before it, and I prefer to express no concluded view on the question. 

I content myself with saying merely that I am satisfied that the county court 

has jurisdiction to entertain such proceedings as these, and I would accordingly 
allow the appeal. 

Appeal allowed. 

Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Great Yarmouth; Smith & 


Hudson, for Wiltshire, Sons & Tunbridge, Great Yarmouth. 
F.G. 


COURTS-MARTIAL APPEAL COURT 
(Lorp Gopparp, C.J., HitpERY AND STABLE, JJ.) 
January 23, 1956 
REG. v. BRYANT 


Criminal Law—Larceny—Form of indictment—Larceny Act, 1916 (6 and 7 Geo. 5, 
c. 50), s. 2. 

Where a charge of simple larceny is preferred before a civilian court, it is un- 
objectionable, and, indeed, convenient, to lay the statement of offence as “larceny, 
contrary to s. 2 of the Larceny Act, 1916 ”’, as that form serves to direct the atten- 
tion of the court to the fact that the indictment is not for compound or aggravated 
larceny and to the punishment which the offence charged carries. 

APPEAL against conviction by court-martial. 

On May 9, 1955, the appellant, Sergeant John William Bryant, of the Royal 
Army Service Corps, appealed against his conviction before a regimental court- 
martial on a charge of stealing two Egyptian pounds, the property of the regi- 
mental institute of a Royal Army Service Corps unit. He complained that the 
charge was laid against him under the Army Act, s. 41, and not under s. 18, which 
deals specifically with the offence of larceny of military property by a person 
subject to military law and limits the punishment therefor to two years’ imprison- 
ment ‘‘ or such less punishment as is in this Act mentioned ”. The charge sheet 
alleged that he had committed a civil offence of larceny “‘contrary to the Larceny 
Act, 1916, s. 2’, for which the maximum sentence is five years’ imprisonment. 
In dismissing the appeal on May 9, 1955, Lorpv Gopparp, C.J., who delivered 
the judgment of the court, said that charges of larceny made against a person 
subject to military law which came within the provisions of the Army Act, s. 18, 
should be preferred under that section and not under the common law, but in 
cases where a charge at common law was preferred no reference to the Larceny 
Act, 1916, s. 2, should be included as that section did not create an offence. 


Grieve for the appellant. 
E. Garth Moore for the Army Council. 


Jan. 23, 1956. LORD GODDARD, C.J.: Before we start the list today, I 
desire to refer briefly to the case of Reg. v. Bryant heard before the Courts-Martial 
Appeal Court when Hatuett, J., and Byrne, J., were sitting with me. We 
understand the decision has caused some difficulty to clerks to justices and those 
who have to prepare charges and indictments and we desire to give a short 
explanation of the decision which we think will clear up any difficulty that may 
be felt. 

The argument for the appellant in that case was that as the Army Act, s. 18, 
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provided a special punishment for the stealing of military property the accused 
could not be charged, as he was, with stealing contrary to the Larceny Act, 
1916, s. 2. We pointed out that s. 2 deals with punishment and does not create 
the offence of larceny which is, and always has been, a crime at common law, 
though the punishment has varied from time to time. The effect of the section 
is that for any larceny for which no special punishment is provided the maximum 
sentence is five years’ imprisonment. If a person is charged merely with larceny 
he cannot receive a heavier sentence, but if charged or indicted with larceny 
from the person or from a dwelling-house, to take two instances, he is liable to 
heavier punishment. We did not say, nor did we intend to say, that in civilian 
courts the addition of the words “‘ contrary tos. 2 of the Larceny Act ”’ is improper, 
though, if all that is intended is to charge a simple and not a compound or 
aggravated larceny, these words are, in truth, surplusage. That this was the 
opinion of that great authority on the criminal law, Sir JAMEs FITzJAMEs 
STEPHEN, is clear from his History or THE CrimINAL Law, vol. III, p. 147, 
where he said that the expression “‘simple larceny’’, which first appeared in 
s. 2 and s. 4 of the Larceny Act, 1861, obscured those provisions and had no 
definite meaning. r 

At the same time it is unobjectionable, and, indeed, convenient, to refer to the 
Larceny Act, 1916, s. 2, where a charge of simple larceny is preferred, as it serves 
to direct the attention of the court to the fact that the charge is not one of com- 
pound or aggravated larceny and to the punishment which the offence charged 
carries. The reference to the section does not make the indictment bad, and 
equally, if the indictment charged larceny contrary to the common law, it would 
be good but the sentence could not exceed five years even if the evidence disclosed 
a compound larceny. It is true that the Magistrates’ Courts Act, 1952, sched. I, 
which enumerates the indictable offences which can be tried summarily, refers, 
among others, to offences under s. 2, but that must be taken to mean that a 
larceny for which no special punishment is provided is one of the offences which 
can be dealt with summarily. I make this statement with the concurrence of 
Hat.ett, J., and Byrne, J., the members of the court who are sitting today, 
and Havers, J., and AsHwortH, J., who would have been sitting if the court of 
five judges fixed for today had become effective. 


Solicitors: Registrar, Courts-Martial Appeal Court; Director of Army Legal 


Services. 
T.R.F.B. 
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cused PROBATE, DIVORCE AND ADMIRALTY DIVISION 
y Act, (LorpD MERRIMAN, P., AND WALLINGTON, J.) 
create 
1 law, January 16, 17, 1956 
ane: WATERS v. WATERS 
imum 
reeny Husband and Wife—Cruelty—Mental cruelty—Relevance of intention—Desertion 
reeny —Constructive desertion—Intention to disrupt the home—Evidence. 
ale to The parties were married in September, 1953, and in November, 1954, the wife 
vilian left the matrimonial home. The wife applied to the justices for an order under the 
- Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, com- 
— plaining that the husband had been guilty of persistent cruelty towards her and 
ad or had deserted her. At the conclusion of the wife’s case, the justices found that the 
is the husband had no intention of being cruel to his wife, but, owing to his limited 
AMES intelligence and set habits, he was not able to conform to the standards of life which 
147, | his wife expected or provide the companionship which she desired, and that, 
° although the wife’s mental health showed some deterioration after the marriage, 


od in no wilful misconduct by the husband had caused it. They also found that the 
husband had not deliberately conducted himself so as to drive the wife away from 


d no 

- the house or bring the matrimonial home to an end. Accordingly, they found that 
o the the wife had not proved either complaint and dismissed her application. 

: HELD: (i) in a mental cruelty case the guilty spouse must either intend to hurt 
arves the victim or be unwarrantably indifferent as to the consequences of his conduct 
com- to the victim; the matter could not be dismissed by saying that the husband had 
rged no intention of being cruel; and the justices had misdirected themselves on that 

issue. 
and (ii) where a husband’s conduct was such that he must know that in all probability 
ould it would result in the departure of the wife from the matrimonial home, that, 
osed apart from rebutting evidence, would be sufficient proof of an intention to disrupt 
d. I, the home, and the justices had misdirected themselves in dismissing the complaint 


fi of desertion because there was no proof of wilful ill treatment of the wife by the 
— husband or deliberate conduct by him to drive the wife away from the home. 


et APPEAL against order of Newbury justices. : 
se The parties were married in September, 1953. On Nov. 17, 1954, the wife 
day left the matrimonial home. On Sept. 5, 1955, the wife caused a summons 
* of to be issued against the husband alleging that he had been guilty of persistent 
cruelty towards her and had deserted her. At the hearing of the summons, 
before any evidence had been called, the husband objected that the court had 
egal no jurisdiction to hear the charge of cruelty as there could have been no act 
of alleged cruelty within six months preceding the date of the summons. The 
r.B. justices overruled the objection and proceeded to hear the wife’s evidence and 


that of one of her daughters and of a doctor. At the conclusion of the wife’s 
case Lauder v. Lauder (1) ([1949] 1 All E.R. 76) and Timmins v. Timmins (2) 
((1953] 2 All E.R. 187) were cited to the justices who ruled that there was no 
case for the husband to answer and dismissed the complaints. The wife 


appealed. 


F. W. I. Barnes for the wife. 
J. K. Wood for the husband. 


LORD MERRIMAN, P.: The justices’ reasons assume that the wife was 
telling the truth, but that as a matter of law neither the charge of cruelty nor the 
charge of desertion was made out. I have said several times before (e.g., in 
Ramsden v. Ramsden (3)),that Ihaveno doubt whatever that justices have a perfect 
right, like any other tribunal, to throw a case out if they think there is nothing 

(1) [1949] 1 All E.R. 76; [1949] P. 277. 
(2) [1953] 2 All E.R. 187. 
(3) 118 J.P. 430; [1954] 2 All E.R. 623. 
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in it, without waiting to hear the other side. I repeat the caution, however, that 
I have coupled with that on previous occasions that, generally speaking, par- 
ticularly in cruelty cases, it is not wise for justices to do so; and I do not limit that 
only to justices, because it has been repeatedly emphasised by higher authority 
that the whole story m these matters is all important, particularly in cases 
which may be described as border-line. In all such cases it is very important 
to get the whole atmosphere from both sides. 

I am proposing to deal with the present case on the basis that the justices 
ruled that there was no case to answer, though not on the ground of lack of 
jurisdiction which had originally been propounded. On that basis, and par- 
ticularly in a border-line case, as I think this is, and as it has been fairly described 
by the husband’s own counsel, it is of the essence of the matter that, assuming 
the wife’s story, as one must assume it to be, to be more or less true in sub- 
stance and in fact, the justices should direct themselves properly as to the issue 
before they rule that there is no case. From the very first counsel for the wife 
has said that he is asking us not to decide this matter, but to send it back fora 
re-hearing with a proper direction from this court as to the points to which 
the justices ought to direct themselves. As I take the view that that is the 
right result in the present case, it is very desirable that I should not say any- 
thing which would seem to suggest a cuncluded opinion on any fact, and I 
must not be taken to be expressing any opinion, when I refer to the case which the 
wife put forward, as to its veracity or otherwise; I am assuming, for the purposes 
of the ruling of “ no case ”’, that in substance her case is taken at its face value. 

It is a case of extreme boorishness, of, as she says, unbearable taciturnity, 
deliberate refusal to co-operate over the running of the house, the finance, 
the small-holding, and so on, and personal uncleanliness of a very marked 
character, persisted in, in spite of protests on her part, to the extent that it 
became, in effect, nauseating. She alleges a complete indifference to her own 
state of health, to her own protests that what was happening was “ getting her 
down ”’, a callous neglect of her when she had an accident while driving the 
pony-cart and was in hospital, and then, on her return home, at first an indiffer- 
ence, no making welcome of her or anything of that sort, but, when the husband 
finally went to see her in her bedroom, she alleges that he made a most oppro- 
brious and offensive remark which suggested that the accident was due to her 
having taken too much to drink, for which, I gather, it is not suggested that 
there was any foundation at all. The result was that she was heading, so she 
says, for a nervous breakdown; in this she was to some extent corroborated by the 
doctor. She left home on Nov. 17, 1954, and put her case as it stood at that 
time into a note which she left behind, in which she said that she had told him 
many times how she felt and that he did nothing to help her, and so forth, and 
she complained of the various matters to which I have alluded. Her note 
ended in this way: ‘‘ My absence may make you alter towards me and be more 
what I expected when I married you”. One of the things which is said in 
the present case is that the husband’s conduct was due to his natural disposition, 
which, I suppose, was a reflection of a remark made in Horton v. Horton (1) 
about conduct being a manifestation of character acting in its own sphere. It was 
an excuse which was put forward, but did not succeed, in Lauder v. Lauder (2), and 
a long way further back than that, in the leading case of Kelly v. Kelly (3) which 
was the first reported case depending solely on mental cruelty, where the excuse 


(1) [1940] 3 All E.R. 380; [1940] P. 187. 
(2) [1949] 1 All E.R. 76; [1949] P. 277. 
(3) (1870), L.R. 2 P. & D. 59. 
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was put even higher, namely, that the conduct was due to the clerical husband’s 
response to the call of a Higher Authority, and actuated, so it was said, by the 
best possible motives. Nevertheless, it was an excuse which did not prevail. 

I have read the last sentence of the wife’s letter about what she expected 
when she married the husband. They were both people with previous experience 
of marriage, they had known each other for the best part of a year before they 
married, they had been seeing each other regularly, and her description of him 
was that she found him a pleasant suitor. She says: 

“During the time I met him until the time we were married I found 
him to be very nice, lonely, as I was. He appeared to be rather unhappy. 
He was owing his mother-in-law money on the house. He treated me very 
nicely before we were married. He was perfectly clean and quite normal.” 


In other words, he could be nice if he chose, and it is remarkable that the wife’s 
complaints of the change in the husband’s behaviour actually began with the 
very first day of the marriage. I mentioned the fact that he owed his mother- 
in-law money on the house. One of the things which he asked the wife to do 
before marriage was to save the house, “‘ Roundwood Cottage ’’, and if she 
could save it they would live there. The wife found £1,500 to pay off the 
husband’s mother-in-law, with the result that the cottage and the small-holding 
became the matrimonial home. She says that from the very day of the 
marriage the whole situation changed. Although they had no sexual inter- 
course at all, according to her story, he spent the first three days in bed because 
he liked being in bed, and he would not get up. She had no experience of 
farming herself, and although a sow had a litter the very first day he would 
not go and help, despite the fact that she begged him to do so. There was 
another litter a day or two later, and the same thing happened; he made her do 
all these things without offering the slightest help. Naturally enough, according 
to her case, it worried her considerably, because it was so remarkable a change 
from the man he had been before marriage, so much so, indeed, that she accused 
him of having married her simply to get the £1,500, and that is one of the points 
which may have to be considered in light of the later incident to which I am 
about to refer. I am not expressing any opinion about it, but it is certainly 
one of the things which ought to be considered as a possibility in connection 
with the husband’s conduct towards her. 

In July, 1955, the wife went to the matrimonial home to try to have a talk 
with the husband, according to her case, to see if things could not be got on 
to a better footing. She found on arrival that the lock on the front door had 
been changed. The husband arrived shortly afterwards on his bicycle. She 
had had to walk a mile and a half or thereabouts from the ’bus on a hot July 
day, and would have to walk back again. There was no ’bus for an hour and 
a half or so, and she asked, not unnaturally, to be allowed to go into the house. 
He refused to allow her in and said that there was not a chair for her to sit 
on because she had taken them all, which was quite untrue. According to 
her, she had taken the things which belonged to her, but she had not denuded the 
house of furniture, and, indeed, he was living in it. However, in the most 
crude and callous way, according to her, he refused to let her into the house, 
and refused even to discuss matters. He picked up a sickle and went off to 
cut thistles, or some other weed, and left her there, with a remark to this effect, 
pointing to the key: ‘I have won”, or “I have come out on top”. I do not 
know what precisely he meant, but it is certainly one of the things, one would 
have thought, that any court would want explained. One possible interpreta- 
tion is that he had got everything he wanted ; he had got the house, to save 
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which she had paid £1,500, and he had got her out of it. I do not say that it 
is the meaning, but it is a possibility, and nobody can, I think, regard that 
incident as entirely separable from that which is alleged to have gone before, 
or, taking it as part of the story, can ignore the significant light that it throws 
on the husband’s attitude during this comparatively short time that they were 
living together. 

That brings me to the justices’ reasons. In finding the complaints not proved 
and dismissing the application, they say: 

“The husband and wife were ill-suited to each other owing to the wife’s 
superior intelligence and the husband’s mode of life particularly in matters 
of cleanliness. The wife immediately after the marriage realised that the 
marriage was a ghastly mistake by reason of his habits, lack of intelligence 
and physical condition—(a disease affecting both legs).” 


I have not mentioned the disease, It is one of the things on which the wife 
lays some stress, but it is impossible to know precisely what it was that was 
complained of; she merely talked about it as some horrible disease of the legs. 
The point really, as I think, is that she begged him to be treated for it, and he 
simply refused. In that sense it is more or less in the same category as his 
personal uncleanliness, which, according to her, consisted of such things as 
washing in the kitchen sink, in spite of the fact that there was a bath in the 
house, cutting his toe-nails while the dinner was being put on the table in the 
room, and that sort of thing, and absolutely declining ever to have a bath. To 
put it plainly she says, and so does the daughter, that whereas he was quite 
nice and clean before marriage, his aroma in married life was nauseating. It is 
true that she did lay stress on the lack of cleanliness and on this disease, and 
that she did say that she realised the marriage was a ghastly mistake, but I 
do not think that it was only his habits or lack of intelligence which caused 
her to say that. I think that it was, as she puts it, the whole treatment to 
which she was being subjected. 

Then there comes the first of three corresponding statements about the 
justices’ approach to the matter, and it is here that I think one has to consider 
whether they have not misled themselves by that approach. They say: 


“The husband had no intention of being cruel to his wife, but owing 
to his limited intelligence and set habits was not able to conform to the 
standards of life which his wife expected, or provide the companionship 
which she desired.” 

That I think may be said, on the evidence as it stands, to do less than justice 
to the contrast between the husband’s behaviour before marriage and his alleged 
behaviour after marriage. However that may be, that is all put to illustrate 
the fact that the husband is said to have had no intention of being cruel. Then 
there is the passage, to which I have already referred, that: 


“There had been no violent quarrels between the parties, and the 
husband’s silence was due to his natural disposition ”’, 


about which I will not repeat myself. They then deal with the medical aspect 
of the matter: 


““. . . that having considered carefully the evidence of Dr. [M.,] the wife’s 
mental health showed some deterioration after the marriage, due to various 
causes, particularly the physical troubles to which she was subjected, and 
her disappointment on finding her husband to be an unsuitable companion, 
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but there was no wilful misconduct by the husband which caused such 
deterioration.” 


Then, finally, 
‘* that there was no proof of wilful ill-treatment of the wife by the husband, 
and that he had not deliberately conducted himself so as to drive the wife 
away from the house or bring the matrimonial consortium to an end ”’; 


and there they refer to Buchler v. Buchler (1). They say: 


‘* For these reasons the justices decided that neither of the two grounds of 
complaint had been proved.” 


I am not going to attempt the task, which would be difficult if not impossible, 
of reconciling all the recent cases in the Court of Appeal on these topics, or of 
reconciling some of them with some of the older cases. I propose to deal with 
this matter by reference solely to decisions of the House of Lords, or of members 
of the House of Lords sitting in the Privy Council. I will begin with the state- 
ment that the husband had no intention of being cruel. The importance, in 
certain cases, of intention to injure was dealt with in Jamieson v. Jamieson (2) 
and the way in which it was dealt with there is not the less important because, in 
what was acknowledged to be a thin case of alleged cruelty, the case had not 
be allowed to go to proof. It was a Scottish case. It was emphasised over and 
over again that the whole matter must be taken together, that one must not 
deal with this allegation and that allegation and say that neither of them could 
possibly amount to cruelty; one had to take the whole story, having regard to the 
character and susceptibilities of the parties, and so forth. Admittedly the aver- 
ments were very near the line, but what was held to be decisive in that case was 
that the whole of the alleged misconduct was conditioned by the intention of the 
husband to bend the wife to his will. That was the decisive averment. LorpD 
NORMAND said: 

“*The Lord President [Lorp Cooper], I think, reaches the crux of the 
case when he says that ‘ where the cruelty is of the type conveniently des- 
cribed as mental cruelty, the guilty spouse must either intend to hurt the 
victim or at least be unwarrantably indifferent as to the consequences to 
the victim ’ . . . I do not propose to go into that because I wish to avoid the 
discussion of hypothetical cases and because I am of opinion that actual 
intention to hurt may have in a doubtful case a decisive importance and 
that such an intention has been averred here. Actual intention to hurt is 
a circumstance of peculiar importance because conduct which is intended 
to hurt strikes with a sharper edge than conduct which is the consequence 
of mere obtuseness or indifference. My noble and learned friends have 
discussed the averments in the opinions which they will deliver and which 
I have had the advantage of reading, and they have shown that the appellant 
has averred a case of actual intention to hurt, wilfully persisted in after the 
injury to the appellant’s health was apparent to the respondent. These 
averments are, in my opinion, relevant, and they are, I think, supported 
by sufficiently specific instances of the respondent’s alleged cruelty. I, 
therefore, agree that the action should go to proof.” 

That is a long way from saying that actual intention is necessary to a charge 
of cruelty, even to a charge of mental cruelty, for although he found that actual 
intention was alleged, as, indeed, did all the other Lords who sat on the case, 


(1) 111 J.P. 179; [1947] 1 All E.R. 319; [1947] P. 25. 
(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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he approved what the Lord President said, that the guilty spouse in a mental 
cruelty case must either intend to hurt the victim or at least be unwarrantably 
indifferent as to the consequences to the victim. Lorp NorManp went on 
to say (ibid., at p. 878) that 
“. . . it does not do justice to the averments to take up each alleged 
incident one by one and hold that it is trivial or that it is not hurtful or cruel 
and then to say that cumulatively they do not amount to anything grave, 

weighty or serious. The relationship of marriage is not just the sum of a 

number of incidents, and in this case it has been overlooked that all the 

incidents averred are said to have been inspired by the respondent’s inten- 
tion to impose his will on his wife without consideration of her feelings or 
health.” 

I will not refer to my own opinion beyond saying that I called particular 
attention (ibid., at p. 881) to Kelly v. Kelly (1) and pointed out that Lorp 
PENZANCE in the full court had said of the husband: 

*“He says that he does not desire to injure her, and it has never been 
asserted that he does.” 


Nevertheless, they all held that what is now called mental cruelty had been 
proved. Generally speaking, I took what may be called the Squire v. Squire (2) 
line. I refer to it by that description for a particular reason, and I ventured to 
re-quote a phrase of my own in Simpson v. Simpson (3) which, as will appear 
shortly, has had the meed of approval of the Privy Council in Lang v. Lang (4). 
It is right to say that Lorp Rem, dealing with the Squire v. Squire (2) line of 
authority, said: 


** What I have said is only intended to apply when a deliberate intention 
such as I have described was the cause of the defender’s conduct. Such 
an intention need not be proved by direct evidence. It may be inferred 
from the whole facts and atmosphere disclosed by the proof. I do not 
doubt that there are many cases where cruelty can be established without 
it being necessary to be satisfied by evidence that the defender had such 
an intention, but I do not intend to decide anything about such cases. 
If the defender did not, in fact, intend to ill-treat the pursuer, I desire to 
reserve my opinion whether or to what extent it is necessary or proper to 
impute an intention which did not exist by invoking a legal presumption 
that everyone must be supposed to intend or foresee the natural and probable 
consequences of his acts, and I also wish to reserve my opinion on the question 
whether or in what circumstances it can be enough in such cases to prove 
that a series of comparatively minor incidents has caused injury to the 
health of the pursuer if the defender was not guilty of deliberately ill-treating 
the pursuer.”’ 


Lorp REID made a similar reservation in King v. King (5), but he was also a 
party to the decision in Lang v. Lang (4). 

Before I cite Lang v. Lang (4) I should like to refer to what Lorp TuckER 
said in his short opinion in Jamieson v. Jamieson (6). After pointing out the 
wisdom of judges’ having, as they always have, refrained from attempting a 
comprehensive definition of cruelty, he says: 


(1) (1870), L.R. 2 P. & D. 59. 
(2) 112 J.P. 319; [1948] 2 All E.R. 51; [1949] P. 51. 
(3) 115 J.P. 286; [1951] 1 All E.R. 955; [1951] P. 320. 
(4) [1954] 3 All E.R. 571; [1955] A.C. 402. 
(5) [1952] 2 All E.R. 584; [1953] A.C. 124. 
(6) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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“It is, in my view, equally undesirable—if not impossible—by judicial 
pronouncement to create certain categories of acts or conduct as having or 
lacking the nature or quality which render them capable or incapable in all 
circumstances of amounting to cruelty in cases where no physical violence 
is averred. Every such act must be judged in relation to its surrounding 
circumstances, and the physical or mental condition or susceptibilities of 
the innocent spouse, the intention of the offending spouse, and the offender’s 
knowledge of the actual or probable effect of his conduct on the other’s 
health (to borrow from the language of Lorp KEITH) are all matters which 
may be decisive in determining on which side of the line a particular act or 
course of conduct lies . . . In the present instance I think that the aver- 
ments of knowledge, intention, and persistence remove this case from the 
area of doubt in which it might otherwise have lain in the absence of such 
averments.” 

I do not think that it is necessary to multiply citations on the point which 
Lorp TUCKER expressed so clearly, that every act must be judged in relation 
to its surrounding circumstances, and the rest. The same thing, or words 
to the same effect, will be found in Lorp Rer’s speech in King v. King (1), 
where, after analysing the report in 1947 S.C. (H.L.) 45 of Watt (or Thomas) v. 
Thomas (2), which, as he pointed out, was only partially reported in [1947] 
A.C. 484, he says: 

““ What was said by the majority in Watt (or Thomas) v. Thomas (2) 
may not be novel though it may make necessary a re-examination of the 
reasoning in Squire v. Squire (3) [that is, on the question of intending the 
natural consequences of a man’s acts]. But it does, in my opinion, show 
that it is not right first to ask whether the wife’s conduct was cruel in fact, 
and then to ask whether it can in any way be justified. The question 
whether the wife treated her husband with cruelty is a single question 
only to be answered after all the facts have been taken into account.” 


On that basis he examined the details of the particular case. One of the dicta 
in Watt (or Thomas) v. Thomas (2) to which he had alluded was an observation 
of Lorp Srmmonps, who said: 


**, . . there is in them [that is, in what the learned judge had said] the clear 
recognition, which I find elsewhere in the judgment of the Lord Ordinary 
[Lorp Patrick], of the fact that the picture of the domestic lives of this 
man and woman must be surveyed as a whole, before a true judgment 
can be formed of their possible future relations.” 


It is not necessary to multiply citations to that effect, but on these authorities 
I suggest to those who have to re-hear the present case that it is not sufficient, 
and that the justices misdirected themselves in thinking that it was sufficient, 
to dismiss the matter by saying that the husband had no intention of being 
cruel. His conduct is just as reprehensible, be it remembered, if he can be 
said at least to be unwarrantably indifferent as to the consequences to the wife. 

I do not think it necessary to refer further to reason No. 5, on the medical 
aspect. No doubt, as in most of these cases, the doctor had done his best to 
get from the wife herself her own view of what was causing the trouble, but it 
was not his business to say what was the cause. What he did say, and it is 
important, is that these other matters to which the justices refer under the 

(1) [1952] 2 All E.R. 584; [1953] A.C. 124. 


(2) [1947] 1 All E.R. 582; [1947] A.C. 484. 
(3) 112 J.P. 319; [1948] 2 All E.R. 51; [1949] P. 51. 
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head of ‘“‘ various causes ’’ were not in themselves sufficient to account for the 
mental condition in which he found the wife, and that plainly leaves it open 
to the inference that the wife is right in saying that it was the domestic trouble 
which was at the root of the matter. 

That brings me to the last reason, and here my task is simpler, because counsel 
for the husband, in the course of his admirable argument, admitted that as a 
direction on the topic of constructive desertion this direction would not hold 
water, where the justices say 


“ 


. there was no proof of wilful ill-treatment of the wife by the 
husband, and that he had not deliberately conducted himself so as to 
drive the wife away from the house or bring the matrimonial consortium 
to an end.” 


As this court has already said in Marjoram v. Marjoram (1), authority on the 
topic of what is the proper approach to expulsive intention in a case of con- 
structive desertion is to be found in the decision of the Privy Céuncil in the 
Australian case of Lang v. Lang (2). After a review of what Dennina, L.J., in 
Hosegood v. Hosegood (3) called two rival schools of thought about a man being 
taken to intend the probable consequences of his own act, they say: 


‘** Prima facie, a man who treats his wife with gross brutality may be 
presumed to intend the consequences of his acts. Such an inference may, 
indeed, be rebutted, but if the only evidence is of continuous cruelty and no 
rebutting evidence is given, the natural and almost inevitable inference 
is that the husband intended to drive out the wife. The court is at least 
entitled and, indeed, driven, to such an inference unless convincing evidence 
to the contrary is adduced. In their Lordships’ opinion, this is the proper 
approach to the problem and it must, therefore, be determined whether 
the natural inference has been rebutted in the present case.” 


I may, perhaps, be permitted to say that a passage from my judgment in Simpson 
v. Simpson (4) in which I said: 


“ 


. . . I venture to suggest that in this jurisdiction, at any rate, we may 
continue to use the time-honoured maxim [i.e., a man must be taken to intend 
the natural consequences of his acts], provided always that we remember 
that it does not express an irrebuttable presumption of law and that it is only 
to be applied in connection with conduct which can fairly be described as 
ill-treatment ”’, 


is quoted with apparent approval. After drawing the distinction between 
intention and desire, the judgment continues: 


““ What, then, is the legal result where an intention to bring about a 
particular result (be it proved directly or by inference from conduct) 
co-exists with a desire that that result should not ensue ? That is the sub- 
stantial point raised by this appeal. The issue may be put more concretely. 
What legal inference is to be drawn where the whole of a husband’s conduct 
is such that a reasonable man would know—that the particular husband 
must know—that in all human probability it will result in the departure 
of the wife from the matrimonial home ? Apart from rebutting evidence 
this, in their Lordships’ opinion, is sufficient proof of an intention to disrupt 


(1) 119 J.P. 291; [1955] 2 All E.R. 1. 
(2) [1954] 3 All E.R. 571; [1955] A.C. 402. 
(3) (1950), 66 (pt. 1) T.L.R. 735. 
(4) 115 J.P. 286; [1951] 1 All E.R. 955; [1951] P. 320. 
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the home: but suppose, further, a husband’s hope is that in some way his 
actions will not produce these natural consequences, that the wife will stay 
and that the home will not be disrupted. Where a man’s own actions are 
concerned and not their effect on another, the answer is easy. If he desires 
to resist temptation but yields to it his intention is evidenced by his acts. 
His better self is, it may be, overborne, yet, in the end, his intention is to 
yield. Where, however, the effect of his actions on other people is con- 
cerned, and there is no certainty but only a high degree of probability 
as to what the result will be, is a court to say that, if he did entertain an 
unjustified hope that his wife would stay, the intention normally to be 
inferred from his acts is rebutted, and is the correct conclusion that he did 
not intend to drive her out ? In their Lordships’ opinion, no such conclusion 
is justified. If the husband knows the probable result of his acts and 
persists in them, in spite of warning that the wife will be compelled to 
leave the home, and indeed, as in the present case, has expressed an inten- 
tion of continuing his conduct and never indicated any intention of amend- 
ment, that is enough, however passionately he may desire or request that 
she should remain. His intention is to act as he did, whatever the con- 
sequences, though he may hope and desire that they will not produce their 
probable effect. To say that it is not enough unless he knows that separa- 
tion must inevitably result from his actions is to ask too much. Men’s 
actions and judgments are not founded on certainty—in most cases cer- 
tainty is unascertainable—but on probabilities. No doubt a high degree 
of probability is required but no more.” 


That, in my opinion, plainly shows that in saying that there was no proof of 
wilful ill-treatment of the wife by the husband, and that he had not deliberately 
conducted himself so as to drive the wife away from the home, and making 
that the test, the justices have misdirected themselves, and on any view of 
this matter I think that the present case must go back on the issue of desertion. 

Although these observations were directed to cases of constructive desertion 
I know of no reason why precisely the same considerations should not be applied 
to mental cruelty. Ifa reasonable man would know, as this husband did know, 
that continuance in the course of conduct complained of would have an injurious 
effect on his wife’s mental health, what more is necessary ? In what way does 
that differ from the test which Lornp NorManpD adopted in Jamieson v. Jamie- 
son (1), that the spouse must either intend to hurt the victim or at least be 
unwarrantably indifferent as to the consequences to the victim? It seems 
to me that essentially the two phrases convey the same idea, and I do not 
think that there is any reason here for distinguishing between the two charges 
which are made. Plainly, there is a misdirection—indeed, it is not disputed 
that there is a misdirection as regards constructive desertion, and I think that 
it would be idle to send the one complaint back without the other, and that the 
two must be considered in light of the considerations which I have based on 
recent decisions of the highest authorities. For these reasons I think that this 
appeal succeeds, and that the order dismissing the wife’s complaints must be 
set aside, and her complaints be referred back to be dealt with by a fresh panel 
of justices. 


WALLINGTON, J.: I agree entirely with the judgment which Lorp 
Merrrman, P.. has just delivered, both in substance and in detail, and if it 
were not that this is a case of some little difficulty and with some peculiarities, 


(1) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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I would not attempt to add another word, for I think my Lord has covered it 
completely. In my opinion, it must be assumed that the justices did not 
disbelieve the evidence given on behalf of the wife. Their reasons seem to me 
to be consistent only with the inference that they believed that evidence. If 
they had decided the case in the way in which they did decide it without any 
misdirection as to the effect of the evidence, it follows that this court could not 
disturb their decision, for it must always be remembered that this court is not, 
and the magistrates’ court alone is, the court which has the duty and the juris. 
diction to try the case. They took the somewhat drastic course of throwing 
out the case without calling on the husband to answer it, and in my opinion 
it is plain that they did that because they misdirected themselves as to the effect 
of the evidence. This court, therefore, is bound, in my opinion, to make the 
order proposed by my Lord. 

The misdirection to which, in my opinion, their decision was subject, has been 
fully dealt with by my Lord in his judgment, and all I desire to say is that in 
my opinion the justices regarded it as essential to the wife’s case that they 
should be satisfied that there was a wilful intention on the part of the husband 
to be cruel to the wife, and, as to the desertion, that there must have been a 
deliberate intention on the part of the husband so to act as to drive his wife 
away. In my view that was erroneous. A man may be cruel to his wife, 
especially perhaps in mental cases, if he says to himself, and acts on what he 
says, ‘Now I am going to be physically and otherwise cruel to my wife. I 
will do this or that to her, and I intend to hurt her”; or he may be cruel to his 
wife (especially, as I repeat, in mental cases), if he says to himself, and acts on 
what he says, “‘I am going to live my own life in my own way, whatever the 
consequences to my wife ’’, and if day after day he does the kind of thing which 
he must know would have a serious effect on her health—and in the present 
case, on the evidence, it may be said that the justices might have found that he 
knew, because there is evidence that she told him so. In either of these classes 
of acts, if there is proof also of danger or reasonable apprehension of danger to 
life, limb or health, bodily or mental, a case of cruelty might, in my opinion, 
be made out. 

It seems to me that on the evidence to which I have referred it would be 
open to the justices to find, and it is for them to decide whether they so find or 
not, that the husband has brought himself within the second notion of cruelty 
to which I have referred, and that his conduct exhibited throughout an un- 
warrantable indifference to any consequences that might ensue to the wife 
from the life which he was determined to live and to impose on her. Further, 
it seems to me that the justices must have overlooked, or under-valued, the 
evidence of the wife as to the capacity of the husband before marriage to be a 
very nice fellow, not only a suitable suitor but very nice in his manners and habits. 
This evidence, if believed, appears to me to be in conflict with their view ex- 
pressed in their reasons that his conduct was owing to his limited intelligence 
and set habits and his resulting inability to conform to the standards of life 
which his wife expected, or provide the companionship which she desired. 
He had done that before marriage. Why did he cease to do it after marriage ? 
It may possibly be that, after marriage, he had got his house and he liked the 
sort of life that he had been in the habit of living before the courtship, and that 
therefore he did not care what might happen to his wife in consequence of his 
so pleasing himself. He determined to do as he liked, although he knew that 
that would have an element of danger and cause a reasonable apprehension 
of danger to her physical or mental health, or both. He had on the evidence 
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more than sufficient intelligence to know this, and on the doctor’s evidence 
there may well have been that element of danger or cause for apprehension. 
If I am right in my opinion that the justices were wrong in the view which they 
took as to the requisites for an order in favour of the wife, then, in my opinion, 
this court is bound to send the case back to the justices as my Lord has indicated. 
Appeal allowed. 

Solicitors: Leader, Henderson & Leader, for Gardner, Leader & Co., Newbury; 


Field, Roscoe & Co., for Collins, Dryland & Thorowgood, Reading. 
G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., STABLE AND ASHWORTH, JJ.) 
January 18 and 19, 1956 


REYNOLDS v. JOHN 
T. WALL & SONS, LTD. v. JOHN 


Advertisement—Loudspeaker—Chiming instrument operated from ice cream van— 
Glamorgan County Council Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, c. li), 
s. 115 (1), (5). 

Section 115 (1) of the Glamorgan County Council Act, 1952, provides: ‘“‘ No 
person shall for the purpose of advertising any trade or business or any part of a 
trade or business operate or cause . . . to be operated any loudspeaker when 
such loudspeaker is in any street in the county”. By sub-s. (5): “‘In this section 
the expression ‘ loudspeaker ’ includes an amplifier or similar instrument ”’. 

A company which supplied ice creams from its vans, each of which was equipped 
with a mechanism for producing the sound of chimes, conducted an advertising 
campaign and sent out circulars to potential customers in a particular area, notifying 
them that its vans would be in the area at certain times and that the sounding of 
the chimes would be the method of advising customers that the vans were there. 
The company subsequently sent a van equipped with the aforementioned 
mechanism into certain streets in the area, and the driver operated the instrument 
which appeared to be electrically operated and produced the sound of chimes. 
It could be heard nearly half a mile away. The driver was convicted of operating 
the loudspeaker in a street for the purpose of advertising the business of an ice 
cream vendor, and the company was convicted of causing the loudspeaker to be 
operated for the same purpose, contrary to s. 115 (1) of the aforementioned Act. 


On appeal by the driver and the company, 
Hep: that both were rightly convicted, as the instrument was a “loudspeaker’”’ 
within the meaning of the section and had been used in a street for the purpose of 


advertising. 

Cases STATED by justices for the county of Glamorgan. 

On June 17, 1955, the respondent, Richard John, preferred an information 
against the appellant, Gordon Reynolds, charging that on Feb. 6, 1955, in a 
certain street at Penarth, he operated a loudspeaker for the purpose of advertising 
the business of an ice cream vendor contrary to s. 115 (1) of the Glamorgan County 
Council Act, 1952. On the same day (June 17) the respondent preferred an 
information against the appellant company, T. Wall & Sons, Ltd., charging that 
on Feb. 6, 1955, in a certain street at Penarth, the company caused a loud- 
speaker to be operated for the purpose of advertising the business of an ice cream 
vendor contrary to s. 115 (1). The informations were heard at a magistrates’ 
court at Penarth on July 20, 1955. 

The following facts, which were common to both cases, were found. On 
Feb. 6, 1955, the appellant Reynolds was employed by the appellartt company 
as a van driver and salesman in charge of a consumer sales van. The van was 
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one of a number of similar vans each equipped with a mechanism for producing 
a sound of chimes. The vans were operated by the company throughout 
England and Wales for the purpose of selling ice cream direct from the van to 
consumers in the street outside their homes. The company had been operating 
these vans in the county of Glamorgan for about five years before February, 1955, 
and Reynolds had been employed by the company as a driver of one of thes 
vans for about one and three-quarter years. In the course of his employment 
Reynolds had visited Penarth each week for the purpose of selling ice cream, 
Before starting to operate a consumer sales van at Penarth, the company, in 
accordance with its usual practice, advertised its ice cream on cinema screens, 
on hoardings, and in the local Press, then canvassed individual residents in the 
area, and, from the result of the canvass, worked out the round to be followed 
by the vans. The company then sent out circulars advertising its ice cream to 
residents in the area and, after having compiled a list of potential customers 
in the area, notified customers that the vans would be in the areas at certain 
times and that the sounding of the chimes would be the method of advising 
customers that the vans were there. On the dashboard of Reynolds’ van was 
printed the following notice to the driver: ‘‘ Don’t sound the chimes (i) when the 
van is stopped, (ii) near hospitals, (iii) more than once in five minutes.’’ On 
Feb. 6, while Reynolds was driving the van along Redlands Avenue, Penarth, 
he operated the mechanism which produced the sound of chimes, and, as a result of 
hearing the chimes sounded, various persons came up to the van and Reynolds 
sold ice cream from the van to them. A police constable, who said that he heard 
the chimes when nearly half a mile away, came to the van and examined it while 
it was standing in Redlands Avenue and heard the chimes demonstrated by 
Reynolds. As a result of the examination and demonstration he noticed that 
the chimes were produced by Reynolds pressing a button on a box beside the 
driver’s seat, from which wires ran to another box beneath the vehicle from 
which the sound of chimes came. The mechanism could be operated only when 
the ignition switch of the van was switched on. The appellants adduced no 
evidence how the sound was produced. 

The appellants contended (a) that there was no sufficient evidence to enable 
the court to draw the influence that the mechanism was amplifying sound or was 
capable of amplifying the human voice; (b) that, even if the mechanism were 
amplifying sound, it was not a loudspeaker within the meaning of s. 115 of the 
Glamorgan County Council Act, 1952, in that, to come within that definition, 
the mechanism must be capable of amplifying the human voice; and (c) that the 
chimes were not used for the purpose of advertising any trade or business within 
the meaning ofs. 115 (1). The justices were of the opinion (i) that the mechanism 
was a loudspeaker within s. 115, and that the word ‘“‘ loudspeaker ” in the Act 
of 1952 was not limited to mechanism that produced only the human voice; 
(ii) that there was sufficient evidence for the justices to infer that the mechanism 
amplified sound; and (iii) that the chimes were used for the purpose of advertising 
the appellant company’s trade or business. Accordingly, the justices found the 
appellant Reynolds and the appellant company each guilty of the offence charged. 
Reynolds and the company appealed. 


Beney, Q.C., and Titling for the appellants. 
Rougier for the respondent. 


LORD GODDARD, C.J.: I will ask AsHworrsa, J., to deliver the first 
judgment. | 
ASHWORTH, J.: These two appeals, which have been heard together, raise 
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as the crucial issue the proper construction of s. 115 of the Glamorgan County 
Council Act, 1952. The facts, which are common to both cases, are as follows. 
On Feb. 6, 1955, the appellant Reynolds, who was employed by the appellant 
company, T. Wall & Sons, Ltd., was driving a consumer sales van. The appellant 
company is well known as a supplier of ice cream, and before the date in question 
the company had conducted in the neighbourhood of Penarth a campaign for the 
purpose of bringing to the notice of potential customers the fact that this con- 
sumer sales van would be operating in the district. Having conducted that 
campaign by notices on cinema screens, on hoardings and in the local Press, the 
appellant company sent out canvassers to individual residents and, as the result, 
worked out the rounds to be followed by the van. On the day in question 
Reynolds was driving in his consumer sales van, in accordance with the round 
which had been planned by the appellant company, and, in order to attract the 
attention of persons in the neighbourhood, he operated an instrument which 
produced the sound of chimes. On the dashboard of the van there was a notice 
directing the driver not to sound the chimes when the van was stopped or near 
hospitals or more than once in five minutes. The method by which sound is 
produced is not set out in complete detail in the Cases for the simple reason that 
the appellants, who were the persons in the best position to explain the mechanism, 
elected not to give any evidence about it; but a policeman, who was called on behalf 
of the prosecution, said that he heard the chimes when nearly half a mile away, 
that he came to the van and examined it and heard the chimes demonstrated by 
Reynolds, and that, as the result of that examination, he found that the 
method of producing chimes was that the driver pressed a button on a box 
beside the driver’s seat, from which wires ran to another box beneath the vehicle 
from which the sound of chimes came. The mechanism could be operated only 
when the ignition switch of the van was switched on. 

In the absence of any other evidence, it seems to me that the inference was 
irresistible that the method of producing the sound of chimes was by means of 
some electrical apparatus. Section 115 of the Glamorgan County Council Act, 
1952, provides: 


“*(1) No person shall for the purpose of advertising any trade or business or 
any part of a trade or business operate or cause or suffer to be operated 
any loudspeaker when such loudspeaker is in any street in the county .. . 
(5) In this section the expression ‘ loudspeaker’ includes an amplifier or 
similar instrument.” 

The justices came to the conclusion that the offences charged were proved. 
In support of the appeals counsel for the appellants took two points: first, that 
itwas not right for the justices to hold that the apparatus on the van was operated 
for the purpose of advertising; secondly, that in any event the apparatus was not 
& “loudspeaker ” within the meaning of that word simpliciter or within the 
meaning of the definition in s. 115 (5) of the Act. It is true that before February 6 
the appellant company had conducted a campaign which one may fairly call an 
advertising campaign, but, in my judgment, the words “for the purpose of 
advertising ” are not limited in the way suggested by the appellants, namely, 
to denoting some form of commendation or puff. The object of s. 115 (1) is 
to prevent advertising by means of a loudspeaker in a street; and that would 
include the prevention of persons calling attention, by means of a loudspeaker, to 
their presence in the street, or to the wares which they were about to sell. That 
is precisely what Reynolds was doing and what the appellant company had 
previously announced that he would do: he was informing the residents, in 
aecordance with the programme of which they had been informed, that he was 
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there to do business. I think it is almost unarguable to suggest that he was not at 
that moment operating his apparatus for the purpose of advertising his trade or 
business. 

The other point taken by counsel for the appellants is, however, more difficult, 
Before considering what the definition in s. 115 (5) of the Act means, it is perhaps 
worth citing a passage from the judgment of the Privy Council in Dilworth y, 
Stamp Comrs., Dilworth v. Land & Income Tax Comrs. (1) dealing with definitions 
which incorporate the word “ include ”: 


“* Section 2 [of the New Zealand Charitable Gifts Duties Exemption Act, 
1883] is, beyond all question, an interpretation clause, and must have been 
intended by the legislature to be taken into account in construing the 
expression ‘ charitable devise or bequest ’, as it occurs ins. 3. It is not said 
in terms that ‘ charitable bequest’ shall mean one or other of the things 
which are enumerated, but that it shall ‘include’ them. The word ‘ include’ 
is very generally used in interpretation clauses in order to enlarge the meaning 
of words or phrases occurring in the body of the statute; and when it is so 
used these words or phrases must be construed as comprehending, not only 
such things as they signify according to their natural import, but also those 
things which the interpretation clause declares that they shall include. 
But the word ‘ include ’ is susceptible of another construction, which may 
become imperative, if the context of the Act is sufficient to show that it was 
not merely employed for the purpose of adding to the natural significance 
of the words or expressions defined. It may be equivalent to ‘mean and 
include ’, and in that case it may afford an exhaustive explanation of the 
meaning which, for the purposes of the Act, must invariably be attached to 
these words or expressions.” 


In the present case the definition of “‘ loudspeaker ” in s. 115 (5) of the Act of 
1952 is in the following terms: ‘ ‘ loudspeaker ’ includes an amplifier or similar 
instrument ”’. In my view, it is the first of the two alternatives which I have 
just cited from Dilworth v. Stamps Comrs. (1) which should be applied in this 
case, and the word “includes ’’, in s. 115 (5), was inserted for the purpose of 
enlarging rather than restricting the meaning which might arise from the use of 
the word “loudspeaker ”’ simpliciter. I am fortified in that conclusion by 
the fact that the sub-section includes the words “ or similar instrument ”’. 

That brings me to the question: What is a loudspeaker? A loudspeaker is, 
in my view, an apparatus which is electrically driven for the purpose of repro- 
ducing sound over a wide area. It was suggested at one time in the course of the 
case that “‘ loudspeaker ”’ is, by inference, limited to an apparatus which repro- 
duces speech, but I have no doubt that that limited construction is wrong. 
At stations in London and elsewhere instruments which are admittedly loud- 
speakers are used for the purpose of informing passengers of the platforms 
from which trains will depart, and if the apparatus is not so used it is a common 
practice to use it for the broadcasting of music. The loudspeaker does not cease 
to be a loudspeaker because it is used for the reproduction of music. Applying 
the definition which I have suggested to the facts of this case, it is clear that 
the apparatus was electrically driven, and that the result of it being operated was 
the reproduction and distribution of sound over a wide area. I should be content 
to uphold the decision of the justices on the ground that there was ample evidence 
before them which would justify the finding that the hearing of chimes at 4 
distance of half a mile constituted the instrument a loudspeaker. I am not 
concerned with the possibility that it might be an amplifier, but I think that it 


(1) [1899] A.C, 99. 
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would also be open to uphold the decision of the justices on the ground that the 
apparatus was a “ similar instrument.” 


Counsel for the respondent submitted that the genus involved in s. 115 (5) is 
an instrument, electrically driven, which makes a loud noise. For my part, I 
am prepared to accept that as a description of the genus. One also has in mind 
the object of s. 115, which was to put a stop to noisy advertisements in streets, 
for which purpose bye-laws had previously proved ineffective. With that in 
mind, it.seems to me that an instrument electrically operated, as this was, which 
reproduced chimes audible at a distance of half a mile, could clearly be held by 
the justices to be a similar instrument to a loudspeaker. On either of those 
grounds, therefore, I would dismiss these appeals. 


STABLE, J.: I agree. In my judgment, there was evidence before the 
justices which justified them in finding that the apparatus in question was a 
loudspeaker, “‘ loudspeaker ”’ being defined, in s. 115 (5) of the Act of 1952, as 
including “‘ an amplifier or similar instrument”. The justices found that the 
apparatus came within that definition. I think the question was one of fact 
and there was evidence before the justices which entitled them so to find. I agree 
that the appeals should be dismissed. 


LORD GODDARD, C.J.: I agree with the judgments which have been 
delivered, except that I reserve my opinion on the question whether, to bring an 
instrument within the definition in s. 115 (5) of the Act of 1952, it is necessary 
that the instrument should be electrically operated. I think that the word 
“amplifier ’’ would be, possibly, enough to include a megaphone or foghorn such 
as is used on a ship. If such an instrument were used in the street, I do not 
feel by any means certain that an offence would not be committed. It is not 
necessary, however, in the present case to decide whether the prohibition in 
8. 115 (1) of the Act applies only to an instrument which is electrically operated. 

Appeals dismissed. 
Solicitors: Simpson, North, Harley & Co.; Torr & Co., for Richard John, 
Cardiff. T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Hatntetr AND PEarson, JJ.), 
December 19, 1955 
W. AND ANOTHER v. D. AND ANOTHER 


Adoption—Consent unreasonably withheld—No personal objection to adopters by 
mother—Objection that child of same sex might be born to adopters—Adoption 
Act, 1950 (14 Geo. 6, c. 26), s. 3 (1) (ce). 

The mother of a male child signed a form of consent to its proposed adoption 
by the appellants, but before the application for an adoption order under s. | of the 
Adoption Act, 1950, was heard by the justices she withdrew her consent, expressing 
a preference for adopters other than the appellants in the event of the child which 
was soon to be born to the female appellant being a male. A male child was 
subsequently born to the female appellant. The mother had no objection to 
the appellants as adopters, and was still willing that her child should be adopted 
by other persons. The justices were of opinion that the objection raised by the 
mother was unsound and unreasonable, and, inasmuch as her consent was withheld 
solely by reason of such objection, they dispensed with it under s. 3 (1) (c) of the 
Adoption Act, 1950, as being unreasonably withheld and made an adoption order 
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in favour of the appellants. On appeal by the mother and by an adoption 
association which supported her view, 

Hetp: that the question whether consent was being withheld unreasonably 
was essentially a question of fact, and, as the justices had applied the right principles 
and come to the conclusion as a matter of fact that consent was being withheld 
unreasonably, the Divisional Court could not interfere with their decision. 

CasE StateD by Leeds justices. 

At a magistrates’ court at Leeds on June 29, 1955, the respondents applied for 
an adoption order in the case of a male child born on Feb. 5, 1954. 

In October, 1954, the first appellant, the mother, left the child in the possession 
of the second appellants, an adoption association, for the purposes of adoption, 
and on Oct. 13, 1954, the child was received into the care of the respondents, 
who were married in 1948, and had been continuously in their care and possession 
ever since. The mother signed a form of consent to the proposed adoption, 
but withdrew it before the application was heard, expressing, by a letter of 
Mar. 29, 1955, a preference for adopters other than the respondents in the event 
of a child to be born to them being a male. A male child was born to the appel- 
lants on May 17, 1955. The appellant association held the view that the adoption 
would be to the detriment of the adopted child, which was based on their ex- 
perience of other cases where such adoptions had “ gone wrong ” when children 
had been born to the adopters after a child of the same sex had been adopted. 
Neither appellant had any objection to the adopters as such, and the mother 
was still willing that the child should be adopted. 

The justices were of the opinion that the objection raised by the mother was 
unsound and unreasonable, and, inasmuch as her consent was withheld solely 
on such objection, they dispensed with it as being unreasonably withheld 
under s. 3 (1) (c) of the Adoption Act, 1950, and made the adoption order as 
asked. The mother and the adoption association appealed. 


Wilmers for the appellants. 
C. Raymond Dean for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices for the city of 
Leeds, before whom the respondents applied for an adoption order entitling 
them to adopt a child whose mother was before the court. The justices have 
found that in October, 1954, the mother left the child in the possession of the 
appellant association for the purpose of adoption, and that the child was received 
into the care and possession of the respondents on October 12, and since that date 
has been continuously in their care and possession. They took the child from 
the association with a view to adopting it. At the time of the hearing before 
the justices—I think this is of some importance—the child had been in the 
care and possession of the respondents for just over eight months. The justices 
also find that on a date unknown the mother signed a form of consent to the 
proposed adoption, but withdrew it before the application was heard by the court. 
On Mar. 25, 1955, the mother signed certain documents in which she stated that 
she did not wish to oppose the application. At the time of signing the docu- 
ments the appellant was aware that the female respondent was pregnant, and the 
child was born on May 17, 1955, but the mother said that she was unaware that 
she could object to the adoption having once signed a form of consent. The 
justices then refer to a letter dated Mar. 29, 1955, in which the mother expressed 
a preference for adopters other than the respondents in the event of the child to 
be born to them being a male. The letter was addressed to Mrs. Plumer of the 
adoption association in these terms: 


“On thinking things over, I have decided I would like you to stop the 
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loption adoption proceedings of G.W.W. until we hear of the birth and sex of the 
onabl expected baby. In the case of it being a male I would prefer new parents 
nelglnp found for him.” 


thheld On Apr. 16, 1955, she wrote to the clerk to the justices: 


“* With reference to your letter of the 13th instant, I am very sorry but I 
will be unable to attend the juvenile court on next Wednesday, April 20, 
at 2 p.m. as it is inconvenient for me to have time off from my employment. 
It was very kind of you to offer to forward the necessary expenses. I 
tion, realise the adoption order may be made in my absence. I was given to 
jenta understand that, pending certain eventualities, the adoption order could 

‘ be held over. As this is not possible unless I attend court, I am willing 


ed for 


ession 


len, for the adoption order to be made ’’. 

er of The Case states: 

event ** At all material times the appellant association have held the view that 

ppel- this adoption would be to the detriment of the adopted child and that view 

ption is based on their experience of other cases where adoptions have ‘ gone 

Fr cx: wrong’ when children have been born to the adopters after a child of the 

dren same sex had been adopted. Neither appellant has any objection to the 

pted. proposed adopters as such. The mother was at all material times and 

other still is willing that the child should be adopted and does not wish to have the 
child for herself, as she is not in a position to look after him. The sole 

* was objection by the appellants relates to the sex of the child born to the res- 

olely pondents. It was contended by the appellants that it was a reasonable 

theld objection on their part that the child born to the female respondent was 

a of the same sex as the child to be adopted. It was contended by the 
respondents that the objection of the mother was not her own genuine 
objection, was not made in good faith, and, in any event, was not a reason- 
able objection to the adoption ”’. 

: The justices held that the objection was unreasonable. I think they held 

y of that it was unreasonable on the footing that it was the mother’s own objection. 

ling We are certainly dealing with the matter on that basis. 

a I will recapitulate what seem to me to be the material facts. When the case 

Res was finally before the justices, which was on June 29, 1955, the child had been 

pire: in the custody of the adopting parents for just over eight months. The adopters’ 


asl child was already born on May 17. The adopting parents were still anxious to 
have this child, although it was of the same sex as the child which had been 


pe born to them. The adoption association may say as much as they like about 
heal the fact that sometimes adoptions do not work out properly where the child is 
the of the same sex as the child of the adopting parents, but what occurs to one at 
a once is that no adopters are going to give an undertaking, if I may so put it, that 
hat they will not have another child, still less that they will not have another child 
ail of the same sex as the adopted child. In the present case, by the time the 
the matter was before the justices, the sex of the adopters’ child was known and they 
hat were still anxious to adopt this child. What decision I might have come to if I 
The had been sitting as a justice, I do not know. I should have heard the evidence. 
oid I should have seen the parties and formed my own opinion, but Parliament has 
1 to entrusted justices with the power of granting adoption orders, and it is well 
the known that, if justices come to a conclusion of fact, this court on Case Stated 


cannot reverse them on that conclusion. The question whether the mother’s 
consent is being withheld unreasonably is essentially a question of fact, and in 
8 the circumstances I do not see how we can say that there was no evidence here 
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on which the justices could find that the objection was unreasonable. The fact 
is that in passing s. 3 of the Adoption Act, 1950, Parliament has clearly recognised 
that a mother or father may be unreasonable in withholding consent, and has 
provided that it is for the justices to determine whether they are or whether they 
are not. As I said in Hitchcock v. W.B. and F.E.B (1), and as I repeat, I think 
it is most dangerous to try and lay down some formula by which it can be 
measured whether a particular consent is or is not being unreasonably withheld 
because the circumstances in all these cases vary so greatly. It is true that 
DEVLIN, J., in giving judgment in that case, did go further than I did, but I do 
not think his judgment was meant to apply to every case. If it were, I think his 
judgment was obiter, because I had not gone so far, and HinBery, J., agreed 
with me. I think much more is attempted to be read into the judgment of 
DEVLIN, J., than is there. It is true he says: 


“Is the attitude of a father, in refusing his consent, unreasonable? ... 
If it is possible to say that a father could reasonably come to the conclusion 
that his child ought not to be adopted, it seems to me impossible to hold that 
his consent is unreasonably withheld.” 


With that to a great extent I agree, but one has to remember that that case was 
being dealt with on the footing that there was a father who was saying: ‘‘ I object 
to the adoption altogether. I do not want the child adopted by anybody, and I 
do not want it adopted by anybody because, although I cannot look after him, 
I want that child to remain a member of my family”. No such matter arises 
here. The mother does want the child adopted. When one comes down to the 
essence of the thing what she is really objecting to is the adopters. She is saying: 
‘“‘ They are not fit and proper to adopt my child because they happen to have a 
child of the same sex ”, and the justices are saying: ‘‘ If that is your objection, 
we do not think it is reasonable ”’. 

I can very well understand the views of the justices on that point, but this is 
put forward as a case of importance to the adoption association because, they say, 
it raises a question of principle. I think it raises a question of fact more than 4 
question of principle. I understand the justices to say: ‘‘ We cannot give 
consent to an objection of that sort, because no parents can give a promise or 
warranty that they will not have more children, let alone children of the same 
sex’. The greater risk is where the child is born after the adoption. Then the 
affection is much more likely to be lavished on the baby who comes afterwards 
and would become the “ little Benjamin ” than on a child born before the adop- 
tion, when the adopters desire that adoption shall take place so that their own 
child may have company and not be brought up as an only child. But all these 
matters, it seems to me, are for the justices, and when Dervuin, J., said in 
Hitchcock’s case: 


“* Is consent being refused whimsically or arbitrarily or not in good faith ?, 
because if so, a fortiori it would be unreasonable ”’, 


he does not go on to say it may not be unreasonable although it cannot be 
brought within any of those three categories. At any rate, I prefer to adhere to 
what I said in that case that I will not attempt to lay down rules or conditions 
under which a parent must be regarded as acting reasonably or unreasonably. 

In Hitchcock’s case the reason why we differed from the justices was because 
they showed by their Case that they had applied their minds to the wrong 
principle. They adopted a principle which would be of importance if the question 
was the guardianship of the child, and we pointed out in that case, which was 


(1) 116 J.P. 401; [1952] 2 All E.R. 119; [1952] 2 Q.B. 561. 
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approved afterwards by the Court of Appeal in Re K. (an infant) (1), that the 
considerations which apply in dealing with the custody and guardianship of a 
child are quite different from those which must be applied when adoption is being 
considered, because adoption involves the removal of the child from its natural 
family into the adopting family. From the moment of the order the child is no 
longer a member of the family of the natural parents. 

For the reasons I have endeavoured to give, in my opinion, we cannot interfere 
with the finding of the justices. The justices have found this as a matter of fact, 
and they are the tribunal entrusted by Parliament with discharging the duties 
under s. 3 of the Act of 1950. For us to differ from them by saying that they were 
bound to find that the mother’s objection was reasonable would seem to me to 
amount to a finding that the justices were perverse. I certainly cannot find that 
the justices were perverse, and, therefore, the appeal fails. 


HALLETT, J.: I agree, and since counsel for the appellants, in addition 
to relying on the judgment of Drevin, J., in Hitchcock’s case (2) which has been 
dealt with by the Lorp Cuter Justicg, also relied on the judgment of the Court 
of Appeal given by Jenxuns, L.J., in Re K. (an infant) (1), I would like to draw 
attention to two sentences out of that judgment. He said this: 

‘One can imagine cases short of such misconduct or dereliction of duty 
as is mentioned in s. 3 (1) (a) in which a parent’s withholding of consent to 
an adoption might properly be held to be unreasonable, but such cases 
must, in our view, be exceptional ”’. 

But he adds in the next sentence: 

“It is unnecessary, undesirable and, indeed, impracticable to attempt 
a definition covering all possible cases of that kind. Each case must depend 
on its own facts and circumstances.” 

Iagree with my Lord that this is a question of fact and reference to cases decided 
on other facts are beside the point, and, therefore, this appeal should be dismissed. 


PEARSON, J.: I also agree. This is a question of fact to be decided. There 
was evidence on which the justices could come to the conclusion to which they 
came, and, therefore, it would not be right for this court to interfere with their 
decision. 
Appeal dismissed. 
Solicitors: Radcliffes 4: Co.; Biddle & Co., for Harrison, Sons & Sheen, Leeds. 

T.R.F.B. 


(1) 117 J.P. 9; [1952] 2 All E.R. 877; [1953] 1 K.B. 117. 
(2) 116 J.P. 401; [1952] 2 All E.R. 119; [1952] 2 Q.B. 561. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HitBERY AND STABLE, JJ.) 
January 26, 1956 
TAYLOR v. THOMPSON 


Road Traffic—Motor vehicle—Rate of duty payable—Estate car delivery van~— 
Use for carrying photographic equipment in connection with business of photo. 
grapher—Vehicles (Excise) Act, 1949 (12, 13 and 14 Geo. 6, c. 89), s. 13 (1), 
8. 27 (1)—Finance Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, c. 33), 8. 7 (2). 

The respondent was the owner of an estate car delivery van, or “ shooting 
brake ”’, which was so constructed that it could be used for the conveyance of goods, 
He was a director of a company which carried on the business of photographers, 
and on the day in question used the vehicle for the conveyance of photographic 
equipment in connection with the company’s business. An information under 
s. 13 (1) of the Vehicles (Excise) Act, 1949, charging him with using the vehicle as 
a goods vehicle without having paid the higher rate of duty chargeable by virtue 
of s. 5 of and sched. IV to the Act was dismissed by justices. On appeal, 

HELD: that the vehicle was a “‘ goods vehicle ” within the meaning of s. 27 (1) 
of the Act of 1949, since it was constructed for use and was being used for the 
conveyance of goods and was not exempted from being a goods vehicle by s. 7 (2) 
of the Finance Act, 1952, since it was used for the conveyance of the goods in 
connection with a trade or business. The case must, therefore, be remitted to the 
justices with a direction to convict the respondent. 

CasE StaTED by Manchester justices. 

On July 6 and 24, 1955, the appellant, James Taylor, preferred informations 
against the respondent, William George Thompson, charging that, on Mar. 23, 
1955, on Chester Road at Old Trafford he unlawfully used a motor vehicle (i) for 
the carriage of goods except under a licence granted under the Road and Rail 
Traffic Act, 1933, Part I, contrary to s. 1 of that Act; (ii) when there was not 
in force in relation to the user of the vehicle such a policy of insurance or such 
security in respect of third-party risks as complied with the Road Traffic Act, 
1930, Part Il, contrary to s. 35 of that Act; and (iii) while there was in force 
in respect thereof a certain licence for a mechanically propelled vehicle at 
a certain rate under the Vehicles (Excise) Act, 1949, for a purpose for which a 
higher rate of duty was chargeable, such higher rate not having been paid before 
the vehicle was so used, contrary to s. 13 of that Act. The informations were 
heard by a magistrates’ court on Aug. 16 and 25, 1955. The following facts 
were found. The respondent was at all material times the owner of a Standard 
Vanguard shooting brake, correctly described by him as an estate car delivery 
van. In relation to use for the carriage of goods, the vehicle had double 
doors fitted at the rear and the seats in the rear were capable of being folded 
forward. At the time and place referred to in the informations, the respondent 
was using the vehicle for the conveyance of two Press cameras, a tripod, @ 
box of flashlight bulbs and a box containing miscellaneous photographic 
equipment. These articles were being carried for or in connection with the 
business of a company of photographic printers and free lance photographers, 
of which the respondent was a director. At no material time had duty been paid 
in respect of the vehicle at the rate appropriate to a goods vehicle of its weight, 
nor was there in force in respect of the vehicle any iicence granted under the 
Road and Rail Traffic Act, 1933, Part 1, nor a policy of insurance affording 
cover against third-party risks in respect of user of the vehicle for the carriage 
of goods in connection with any trade or business, though there was an insurance 
policy covering its user for social, domestic or pleasure purposes. 

It was contended on behalf of the appellant that the cameras, bulbs and 
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photographic equipment constituted goods and that the vehicle was constructed 
for use for the carriage of goods. It was contended on behalf of the respondent 
that there was no evidence that the vehicle was constructed for carrying goods, 
no part of it had been adapted, altered or removed for any purpose and, there- 
fore, it was not a “ goods vehicle ” within the meaning of the Road and Rail 
Traffic Act, 1933, s. 1, or the Vehicles (Excise) Act, 1949, s. 27 (1) and Sch. 4. 

The justices were of the opinion that the vehicle was neither essentially 
constructed nor adapted for use for the carriage of goods, and that, if the test 
was the nature of the ‘“‘ goods”, irrespective of the type of vehicle, then the 
carriage of a doctor’s professional instruments or a lawyer’s text-books in a 
private car might result in these offences, and they dismissed the informations. 
The appellant now appealed. 


Rodger Winn for the appellant. 
The respondent did not appear. 


LORD GODDARD, C.J., stated the facts and continued: The case has 
been put forward to us as a test case for the guidance of justices and their clerks. 
It is not suggested that there was a wilful (in the sense of a deliberate) intention 
of evading any duty, but it is desirable that uniform decisions should be given 
in different parts of the country. Everyone knows that, at the present time, 
these dual purpose vans, as they are sometimes called, or shooting brakes, are 
in very common use. Under the Vehicles (Excise) Act, 1949, s. 27 (1), 4 
“goods vehicle ”’ is defined as 


“‘a mechanically propelled vehicle . . . constructed or adapted for use 
and used for the conveyance of goods or burden of any description, whether 
in the course of trade or otherwise.” 


All that we have to find is not whether it is constructed solely, but whether 
it is constructed or adapted for use and used, for the conveyance of goods. 
It is impossible to argue, and it never has been argued in these cases, that these 
estate car delivery vans are not constructed or adapted for use for the convey- 
ance of goods. 

The section creating the offence is s. 13 (1) of the Vehicles (Excise) Act, 1949, 
which provides: 

“. . . where a licence has been taken out in respect of a mechanically 
propelled vehicle at any rate under this Act and the vehicle is at any time 
while the licence is in force used in an altered condition or in @ manner or 
for a purpose which brings it within, or which if it was used solely in that 
condition or in that manner or for that purpose would bring it within, 

a class or description of vehicle to which a higher rate of duty is applicable 
under this Act, duty at that higher rate shall become chargeable in respect 
of the licence for the vehicle . . .” 
That shows that, if a person has one of these vehicles, licenses it and pays the 
duty for a private vehicle, and then uses it for a purpose which brings it within 
the description of a goods vehicle, he has to take out another licence. 
The hardship which was caused, or the difficulty which might be caused, 
was mitigated by the Finance Act, 1952, which provides, in s. 7 (2): 

“From the beginning of the year 1953 a vehicle which is constructed 
or adapted for use for the conveyance of goods or burden, but is not used 
for the conveyance thereof for hire or reward or for or in connection with a 
trade or business . . . shall not be treated for the purposes of the Vehicles 
(Excise) Act, 1949, as a goods vehicle . . .” 
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Therefore, the position is quite clear. These estate car delivery vans are con- 
structed in such a manner that they can be goods vehicles. Being goods vehicles, 
they would attract the higher rate of duty if they are either used for the convey. 
ance of goods or burden for hire or reward or if they are used for the carrying of 
goods in connection with a trade or business. If a person has one of these vans 
and he carries in it nothing except his own luggage, or his own farm produce for 
his own use, and nothing which has to do with his trade or business, he is com- 
mitting no offence if he licenses it and keeps it licensed at what one may call the 
private car rate. However, if he does carry goods, that is to say, as it seems to 
me, anything in connection with his trade or business, at once it becomes a 
goods vehicle and has to bear the higher rate. 

The justices here said that, if that is so, it means that, if a doctor has one of 
these vans and he drives about the country carrying with him his bag of instru- 
ments, that would make him liable to the higher rate of duty. It is not necessary 
for us to say whether or not a doctor would be liable. We should have to con- 
eider whether or not he was carrying on a trade or business within the meaning 
of s. 7 (2), and the same thing would apply in the case of a lawyer’s books and 
a lawyer’s professional robes. I am far from saying that it may not be so. 
We need not decide that for the purposes of this case. 

What we are deciding is that a press photographer, who is a director of a 
business which deals with photographic matters, which is his business, and who 
carries in one of these vans his photographic apparatus, does come within 
s. 27 (1) of the Act of 1949, and cannot bring himself within the exemption 
which has been granted by the Finance Act, 1952, because, to bring himself 
within that exemption, what he is carrying must have no connection with his 
trade or business. 

For these reasons, we think that the justices’ decision cannot be supported. 
We are not asked to send back more than the third of the summonses, that is to 
say, the one in respect of the Vehicles (Excise) Act, 1949, the others being 
consequential summonses. We will send back that summons and say that there 
must be a conviction under the Vehicles (Excise) Act, 1949, the justices being 
at liberty to exercise their statutory powers to mitigate the penalty if they think 
fit. 


HILBERY, J.: I agree. 
STABLE, J.: I agree. 
Case remitted in part. 


Solicitor: Treasury Solicitor. 
T.R.F.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND DaviEs, J.) 
January 30, 1956 
PILCHER v. PILCHER (No. 2) 


Husband and Wife—Maintenance—Arrears—Remission of part—Magistrates’ 
Courts Act, 1952 (15 & 16 Geo. 6 & 1 Eliz. 2, c. 55), s. 76. 

In March, 1952, the wife obtained a maintenance order in the Gibraltar magis- 
trate’s court. In November, 1953, a domestic proceedings court in England 
purported to revoke that order. In May, 1955, the Divisional Court held that the 
purported revocation was invalid and that the order was still effective. On a com- 
plaint by the wife in the magistrate’s court to enforce the arrears which then 
amounted to £396 17s. 10d., the question arose whether the whole or any part of 
that sum should be remitted under the Magistrates’ Courts Act, 1952, s. 76. 

Hep: for the purpose of determining this question the magistrate (i) should 
have regard to the fact that much of the arrears had accrued during the time when 
the maintenance order had been apparently, albeit ineffectively, revoked, so that 
the husband had been led to suppose that he was under no obligation to make any 
payment, (ii) ought, as a matter of practice, to impose a retrospective time limit, 
such as a year (as was the custom in the Divorce Division), beyond which the 
husband would not be required to pay arrears, and (iii) ought to enforce only such 
asum as the husband would pay rather than go to prison. In the circumstances the 
arrears should be remitted in part and the figure of £100 substituted for that of 


£396 17s. 10d. 

APPEAL against order of the metropolitan magistrate sitting at West London 
Magistrate’s Court. 

On Mar. 17, 1952, the Gibraltar magistrate’s court made an order that the 
husband should pay maintenance to the wife for herself and for the child of the 
marriage. On July 13, 1953, the order was registered at West London Magis- 
trate’s Court pursuant to s. 1 (1) of the Maintenance Orders (Facilities for Enforce- 
ment) Act, 1920. On Nov. 3, 1953, the Chelsea Domestic Proceedings Court 
purported to revoke the registered order. On Feb. 23, 1954, and on Nov. 30, 
1954, the West London magistrate declined to enforce the registered order and 
on each occasion dismissed the wife’s complaint for enforcement. On May 24, 
1955, the Divisional Court held (119 J.P. 458) that the purported revoca- 
tion of the registered order by the Chelsea Domestic Proceedings Court was 
ineffective and remitted the wife’s complaints for enforcement of that order to 
the West London court for re-hearing. On June 21, 1955, the arrears under the 
registered order amounted to £396 17s. 10d. and the West London magistrate 
made an order committing the husband to prison for default in paying that 
sum. 

Scott Henderson, Q.C., and Erie Stockdale for the husband. 

Melford Stevenson, Q.C., and Joseph Jackson for the wife. 


LORD MERRIMAN, P.: To avoid repetition I refer to the full history of 
this matter which is set out in Pilcher v. Pilcher (1) at 119 J.P. 458. Isay “to avoid 
repetition ’’ because an extremely confused history was, I hope, to some extent 
elucidated by the combined efforts of Davigs, J., and myself on that occasion. 
The upshot was that the original order, made by the Gibraltar magistrate’s court, 
was held to have been revoked without jurisdiction by one of the courts in London 
(the Chelsea Domestic Proceedings Court)—I expressly avoid using the contentious 
word ‘‘ metropolitan ’’ court in that context—and that two attempts to enforce 
that order before the West London Magistrate’s Court were still alive. Both 


(1) 119 J.P. 458; [1955] 2 All E.R. 644; [1955] P. 318. 
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complaints were remitted to the West London court and our judgment con. 
cluded with these words: 


‘“‘ The two complaints by or on behalf of the wife for the enforcement of 
arrears will be remitted to the West London Magistrate’s Court for re- 
hearing. We wish, however, to make it plain that we do not seek to give 
any indication of the course that should be taken on the re-hearing of 
those complaints.” 


In connection with these complaints we had referred in express terms to the 
power given by s. 76 of the Magistrates’ Courts Act, 1952, to remit the whole or 
any part of the arrears. Our judgment continued: 


“‘It will be a matter entirely for the magistrate’s discretion in the light 
of the evidence before him whether to enforce or to remit as he thinks 
proper the whole or any part of the sum due under the registered order.” 


if those words mean anything they mean that he could either enforce the whole 
or enforce part, or remit the whole or remit part, and that is what we intended 
should happen. But on an application to enforce the whole Mr. Gusst, in 
effect, held that he had no option but to enforce the whole, and he has done so 
for a reason which neither counsel has attempted to justify, that if he were to 
remit the arrears, either wholly or in part, he would pro tanto be revoking the 
original order by an indirect method. The fallacy of that argument is apparent, 
because it is perfectly certain and clear, on the face of the section, that by 
remitting arrears one does not revoke an order. The two things are entirely 
distinct. 

The question in the circumstances is, what should we do? This litigation has 
already been considerably protracted, and I gather that it is now in process 
of being further protracted by a suit, at the instance of the husband, for a divorce 
on the ground of alleged desertion by the wife. I merely say that, if and when 
that suit terminates in his favour, it may be a very potent matter to be brought 
before any court which has to deal with any further stages of this Gibraltar 
order for maintenance on the ground of wilful neglect to maintain. At the 
moment we have to deal with the fact that having remitted the order for enforce- 
ment or remittance of arrears, nothing, in fact, has happened, and we have the 
right, indeed, the duty, to deal with the matter either by remitting it further to 
the magistrate or by making any order which we think that the magistrate ought 
to have made. It is common ground that during a period of time which amounted 
to about eighteen months in all, the order, albeit wrongly, had been in form 
revoked, and it is clear on any view of the matter that this large figure of arrears 
includes, amongst other things, the arrears at £3 a week which, once it is held 
that the revocation was of no validity, have accrued due during that time. 
Nevertheless, when deciding what should be done about a figure of £396 in 
respect of which, without any question of payment by instalments, the husband 
has been committed to prison for non-payment, it is clearly a matter for considera- 
tion that that sum does include a large amount of money which has accrued 
during a period when he supposed he was under no liability to pay at all. 

Moreover, as a matter of practice but not of law, courts which are asked to 
enforce orders of this sort, usually consider that there should be a time limit 
retrospectively. The custom in this Division is not to enforce arrears for more 
than a year backwards. 

Either of these two considerations in the present case illustrates another over- 
riding principle which should always be borne in mind in considering these 
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questions of enforcing arrears, and, indeed, in connection with the amounts of 
the orders themselves, viz., that it is always better to have an order in force for 
a sum which a man will pay rather than go to prison, instead of having one in 
force for which he will go to prison rather than pay. It is clear that in respect of 
the sum of £396 17s. 10d. the husband would go to prison rather than pay. I 
can well understand that that may be so; but he has defied the court by saying 
very foolishly that nothing would induce him to pay anything. That has been 
minimised to some extent by his counsel, who, while making it plain that he has 
no authority to put forward any proposition, has suggested to us that, in effect, 
it would be reasonable to enforce only those arrears which have accrued in respect 
of the maintenance for the child, as distinct from the maintenance for the wife. 

I am not prepared to deal with it on that basis. The whole order is an order 
in favour of the wife, as has been explained on more than one occasion by this 
court. I think that we should try to find some sum which, in the circumstances 
of the present case, would enable the order to go forward, from this date at any 
rate, with some inducement to the husband to keep up his responsibility to the 
wife until in some way or another, with which it is not at the moment in our 
power to deal, a different order is substituted for that which is at present in force, 
or the present order is cancelled altogether. The proper thing to do is to remit 
all the arrears which had accrued before June 21, 1955, when the matter was 
before the magistrate, except £100 of such arrears. The committal order will 
stand, but will be varied by substituting the figure of £100 for £396 17s. 10d. 
and suspended on the condition that the husband pays 5s. a week off those arrears. 


DAVIES, J.: I entirely agree, and do not wish to add anything. 


Order accordingly. 


Solicitors: Burton & Son; Alan, Edmunds & Phillips. 
G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp GoppDarD, C.J., STABLE AND ASHWORTH, JJ.) 
January 19, 1956 
PARSON v. TOMLIN 


Road Traffic—Dangerous driving— Wife of defendant as witness for prosecution— 
Competency—Evidence of police officer as to amount of traffic generally to be 
found on road—Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), 8. 11. 

The appellant was convicted of driving at a speed dangerous to the public, 
contrary to s. 11 of the Road Traffic Act, 1930. The appellant’s wife was called as 
a witness by the prosecution, although objection was taken on behalf of the 
appellant to the admissibility of her evidence. Evidence was given also by a police 
officer, who knew the road where the offence was committed and of the amount 
of traffic on it on the day of the offence and on a Sunday in the preceding summer. 

Hep: (i) that the appellant’s wife was not a competent witness and that the 
court would have been bound to quash the conviction if her evidence had been of 
any importance, but that, as it was not, the court would not interfere; 

(ii) that the evidence of the police officer was rightly admitted, as it was relevant 
to the issue of the amount of traffic which might reasonably be expected to be on the 
road, which, by the terms of s. 11, was one of the circumstances which the court 


had to take into account. 
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CasE StaTEeD by Buckinghamshire justices. 

At Aylesbury magistrates’ court an information was preferred by the respon. 
dent, William Tomlin, a police officer, charging the appellant, Herbert Angel 
Parson, with driving at a speed which was dangerous to the public on Wendover 
Road, Aylesbury, contrary to s. 11 of the Road Traffic Act, 1930. According to 
the facts found by the justices, the appellant was driving his car on the road in 
question, which was a road in the environs of Aylesbury bordered on both sides 
by houses with small drives, at a speed of practically seventy miles an hour on a 
Sunday afternoon. The appellant’s wife was called as a witness for the prose- 
cution, although objection was taken on behalf of the appellant to the admissi- 
bility of her evidence, but she did not give any material evidence. After objec- 
tions by the defence had been overruled, a police officer gave evidence for the 
prosecution that he had known the road for three years and that on the day in 
question he estimated the number of vehicles passing in both directions to amount 
to ninety per hour, and that on a Sunday in July he had checked the flow of traffic 
at the same place, when 192 vehicles an hour had passed. The justices convicted 
and fined the appellant, who appealed. 


Ryder Richardson, Q.C., and Beldam for the appellant. 
J. C. Lawrence for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Buckingham sitting at Aylesbury, before whom the appellant was charged 
that he 


** unlawfully did drive a certain motor-vehicle, to wit, a motor-car, on a 
certain road called Wendover Road at a speed which was dangerous to the 
public having regard to all the circumstances of the case including the nature 
condition and use of the said road and the amount of traffic which was 
actually at the time or which might reasonably have been expected to be 
on the said road, contrary to s. 11 of the Road Traffic Act, 1930 ”’. 


A little child was most unhappily killed. I say no more about that, because it 
has been pointed out over and over again to justices that the fact that an accident 
takes place or does not take place is not the real question in cases of dangerous 
driving. A person may be driving so dangerously that it is right he should be 
prosecuted though no accident takes place. Very often it is only by the mercy of 
Providence and through no merit of the defendant that an accident does not 
take place. 

Here the appellant was driving his car at a rate which the justices find was 
practically seventy miles an hour on a Sunday afternoon, not right out in the 
country, but in what may be called the environs or suburbs of Aylesbury, which 
is, as everybody knows, a pretty big town, and in a road which has houses with 
little drives on either side. One sees from the photographs that it is a place 
where a person driving at seventy miles an hour is a menace because vehicles or 
persons may be coming out of the drives at any moment. 

The appellant’s own evidence was enough to convict him, but two points have 
been taken. The first is that his wife was called as a witness for the prosecution. 
Objection was taken and the clerk advised the justices that the wife was a 
competent witness. I hope that the clerk will not give such advice to the justices 
again. A wife is not a competent witness for the prosecution against her husband 
except in a strictly limited number of cases. I do not propose to enumerate them 
because it would only be burdening this judgment to do so. Prima facie a wife 
is an incompetent witness; it is not a question of whether she is willing to give 
evidence or not. There are certain cases in which a wife can be called because she 
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is competent if she consents, but as a general rule a wife is incompetent to give 
evidence against her husband except in certain cases provided by statute and in 
the few cases at common law which involve assaults on or injuries to her and 
in one case to her property. This lady was, therefore, an incompetent witness 
and ought not to have been called, and, if we had thought that it was her 
evidence which convinced the justices that the appellant was driving at a 
dangerous speed, we should have quashed the conviction. But that was not the 
case. She, in fact, added nothing to the case for the prosecution. Therefore, 
we cannot see any reason why, there being abundant evidence to support the 
conviction for speeding without her evidence, this conviction should be quashed. 

Objection was taken to the evidence of Police-constable Williams, who was the 
officer concerned in the case. The evidence he gave was material, because it 
related to the amount of traffic which might reasonably be expected to be on 
the road. It is too often forgotten in these cases that the statute provides that 
aman may be guilty of an offence if he drives at a speed which is dangerous to the 
public having regard to all the circumstances of the case, and one of the circum- 
stances which has to be taken into account is not only the amount of traffic on the 
road at the time, but that which might reasonably be expected to be on the 
road. It is true that there was not any traffic in sight, but the police constable’s 
evidence showed that this was a main road along which a very considerable 
volume of traffic might be expected to be travelling and along which a great 
amount of traffic did, as a rule, pass. He said he had known the road for some 
three years, and he estimated the number of vehicles passing in both directions 
to amount to ninety an hour on the day in question. He further said that on a 
Sunday in July last he checked the flow of traffic at this place, when 192 vehicles 
an hour passed in both directions. That shows that this is a main road much 
used by traffic, and there was ample evidence here on which the justices could 
convict. The answer, therefore, to the questions submitted to us by the justices 
is that the evidence of Mrs. Parson was inadmissible, that the evidence of Police 
Constable Williams was admissible, and that they could come to the decision 
to which they came. This appeal is dismissed with costs. 


STABLE, J.: I agree. 


ASHWORTH, J.: I agree. 
Appeal dismissed. 


Solicitors: A.D. Vandamm & Co.; Sharpe, Pritchard & Co., for R. E. Millard, 
Aylesbury. T.R.F.B. 
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QUEEN’S BENCH DIVISION 
February 2, 1953 
(Lorp Gopparp, C.J., LYNSKEY AND PEARSON, JJ.) 
R. v. DORSET QUARTER SESSIONS. Ez parte O’BRIEN 


Quarter Sessions—Committal for sentence—A ppeal against conviction by magistrates 
—Documents to be sent to quarter sessions. 
Observations on the documents proper to be sent to quarter sessions on committal 
for sentence and on appeal against conviction by magistrates. 

Motion for order of certiorari. 

The applicant moved for an order of certiorari to bring up and quash an 
order made by the appeals committee of the quarter sessions for the county of 
Dorset, dismissing her appeal against her conviction by the justices at Wareham 
in that county for stealing from the person, when she was sentenced to six months’ 
imprisonment. 

Stovin for the applicant. 

R. Stock for the respondents. 


LORD GODDARD, C.J.: The applicant was convicted by the Wareham 
justices of stealing from the person. The facts showed that she must have been 
@ woman of bad character, using that expression in the widest possible sense, and 
the justices at Wareham, hearing that she had eight previous convictions, 
committed her for sentence to quarter sessions, viz., to the appeals committee 
of quarter sessions for the county of Dorset. The papers, of course, went to 
the chairman, and a list of the cases was prepared. The applicant applied to the 
chairman for legal aid. Naturally the chairman wished, before he decided to 
give legal aid, to see the notes of evidence in order to ascertain what the case 
was about. For myself, I cannot see any reason why the notes of evidence 
should not have been supplied to quarter sessions because, when a person com- 
mitted for sentence appeals against the conviction, the question often arises 
whether the appellant has said something to the court below which contradicts 
the appellant’s evidence. It is said that the conviction is in some way invalidated 
because the justices had before them the ordinary papers, which they must have 
before them in order to deal with sentence. In my opinion, that does not 
invalidate the conviction, because Parliament has determined that persons 
committed for sentence in such cases are to be dealt with, not by the full court of 
quarter sessions, but by the appeals committee. The appeals committee is now 
the only body that can hear appeals from justices, and it happens over and over 
again that a person who has been committed for sentence also desires to appeal 
against conviction. Parliament might have provided that if an appeal were 
entered, the determination of the sentence ought to be made by a different 
body, but it has not so provided; it has determined that the question of sentence 
shall go to the same body. It is obvious that every justice who is sitting on the 
appeal must at that time know that the appellant has been committed for 
sentence, and I am sure that justices can be trusted to try an appeal fairly. In 
this case the court cannot see any reason for saying that justice was not done in 
a proper way. The application fails and must be refused. 


LYNSKEY, J.: I agree. 





PEARSON, J.: I also agree. Motion dismissed. 
Solicitors: Kinch & Richardson, for H. C. N. Lambert, Bournemouth; Booth 


& Blackwell, for clerk of Dorsetshire County Council. T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp GoppDarD, C.J., HILBERY AND STABLE, JJ.) 
January 2, 1956 
SHILVOCK v. BOOTH 


strates } . National Insurance—Failure to pay contributions—Power to order payment on 
saad information—‘‘ Recoverable as a penalty ’’—National Insurance (Contribu- 
- tions) Regulations, 1948 (S.I. 1948, No. 1417), reg. 19 (5). 

The respondent pleaded Guilty to an information charging him with failing to 
pay @ contribution which he was liable to pay as a self-employed person under the 
sh an National Insurance Act, 1946, during a particular week. A notice served on him 
in accordance with reg. 19 (1) of the National Insurance Regulations, 1948, stated 


ity of 

rhe. that, in the event of his conviction, it was intended to give evidence of his failure 
hs’ to pay other similar contributions for a total period of 47 weeks. The justices 
nt. declined to order payment of any of the contributions on the ground that they 
had no jurisdiction to make an order for payment of a civil debt on proceedings 

on an information for a criminal offence. 
Hep: that, since, by reg. 19 (5), unpaid contributions were recoverable as a 
penalty, that is to say, in the same way as a fine is recovered, the justices had 
sham jurisdiction to order the respondent to pay the contributions which it had been 
been proved he had failed to pay, and that the case must be remitted to them with the 

pa direction to make an order accordingly. 
tesla CasE STATED by justices for the borough of Sutton Coldfield. On Aug. 16, 
ittee 1955, the appellant, Ashleigh Kenneth Shilvock, preferred an information 
t to against the respondent, Thomas Booth, charging that, between May 15 and May 
) the 23, 1955, at 93, Dugdale Crescent, Four Oaks, Sutton Coldfield, he failed to 
d to pay a contribution in respect of the week commencing May 16, 1955, which he 
case was liable to pay under the National Insurance Act, 1946, as a self-employed 
ence person, contrary to s. 2.(6) of the Act. At Sutton Coldfield Magistrates’ Court 
om. on Aug. 30, 1955, the respondent pleaded Guilty to the offence set out in the 
rises information and was convicted thereof, and the following facts were found. 
licts A summons was issued in respect of the information and duly served on the 
ated respondent, together with a notice dated Aug. 16, 1955, under the National 
wan Insurance (Contributions) Regulations, 1948, to the effect that, in the event of 
ast the respondent’s conviction on the information laid against him, it was intended 
sone to give evidence of his failure to pay other contributions as a self-employed 
t of person under the Act for a total period of forty-seven weeks during the period 
now between Sept. 21, 1953, and May 15, 1955, amounting to £17 8s. 7d. He had not 
wer paid 7s. 5d. in respect of his contribution as a self-employed person for the week 


veal commencing May 16, 1955, nor had he paid £17 8s. 7d. in respect of the arrears 
oon of his contributions as a self-employed person as set out in the notice, and he 
was liable to pay these sums to the National Insurance Fund. 


ee It was contended on behalf of the appellant that the justices had jurisdiction 

the to make two orders, one under the National Insurance (Contributions) Regula- 

for tions, 1948, reg. 19 (1), ordering the respondent to pay 7s. 5d. in respect of the 

In contribution which he was liable to pay as a self-employed person for the week 

>in commencing May 16, 1955, and the other under reg. 19 (3) of the same regulations 

ordering him to pay £17 8s. 7d. in respect of the arrears of contributions which 

he was liable to pay as a self-employed person during the period between Sept. 21, 

1953, and May 15, 1955, as set out in the notice, and that they were under a duty 

ed. to make such orders on proof that the respondent had failed to pay such contri- 

oth bution and arrears of contributions, respectively. The respondent, who was not 
.B. represented, offered no observations. 


The justices refused to make the orders asked for on the ground that they had 
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no jurisdiction under the National Insurance (Contributions) Regulations, 1948, 
reg. 19, or the Magistrates’ Courts Act, 1952, or the Magistrates’ Courts Rules, 
1952, to make an order for payment of a civil debt on proceedings on an informa- 
tion for a criminal offence. The amount which an insured person was liable to 
pay could be recovered summarily before justices under the National Insurance 
Act, 1946, s. 54, on complaint and after due service of a summons thereon under 
the Magistrates’ Courts Act, 1952, and the Magistrates’ Courts Rules, 19652. 
Section 47 (3) of the Act of 1952 required a summons issued on complaint to be 
served before a magistrates’ court could order payment of a civil debt. The 
notice served under reg. 19 of the regulations of 1948 was neither a complaint 
nor a summons. The appellant now appealed. 

Rodger Winn for the appellant. 

The respondent did not appear. 


LORD GODDARD, C.J.: This is a Case stated by justices for the borough 
of Sutton Coldfield, before whom the respondent was charged with failing to 
make an insurance contribution under the National Insurance Act, 1946, and the 
simple question raised is whether the justices have power to order him to pay 
not only the contribution in respect of which he was expressly summoned, but 
also other contributions which stood in exactly the same position and which he 
ought to have paid and had not. 

The matter turns on the true construction of reg. 19 of the National Insurance 
(Contributions) Regulations, 1948 (S.I. 1948 No. 1417). Under the National 
Insurance Act, 1946, a self-employed person, like an employed person, is liable 
to make contributions and, under s. 2 (8), if he fails to make contributions for 
which he is liable there is a penalty not exceeding £10 for any contribution which 
he does not pay. For the purpose of collecting those contributions, s. 8 (1) of 
the Act provides: 

“Regulations may provide—(a) for . . . the payment and collection of 
contributions under this Act, including the co-ordination thereof with the 
payment and collection of contributions under the Industrial Injuries 
MB ce” 

The regulations make provision for the recovery of contributions, and reg. 19 
provides: 

** (1) In any case where an employer or an insured person has been convicted 
of the offence under s. 2 (6) of the Act of failing to pay a contribution, he 
shall be liable to pay to the National Insurance Fund a sum equal to the 
amount which he failed to pay. 


**(3) On any such conviction as is mentioned in either of the last two 
foregoing paragraphs, if notice of intention to do so has been served with the 
summons or warrant, evidence may be given... . (b) in the case of an insured 
person (other than an employed person), of the failure on his part to pay 
other contributions as such an insured person during those two years; and 
on proof of such failure the employer or the insured person shall be liable to 
pay to the National Insurance Fund or, as the case may require, the 
Industrial Injuries Fund or each such Fund, a sum equal to the total of all 
the contributions under the Act or, as the case may be, the Industrial 
Injuries Act, which he is so proved to have failed to pay.” 

That seems to me to be a perfectly intelligible provision. It is akin to the 
practice of taking into account other offences. They say: “‘ We summon you 
for one offence, that is to say, establish your liability to pay by getting a convic- 
tion for that one offence, and at the same time we serve on you a notice telling 
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you that, if you are convicted of that offence, we shall ask for an order on you to 
pay all these other contributions which you have not paid.” It is really done, 
I think, not only to save time, but expense and various other things, because, 
if a man has not paid, say, twenty contributions, he might take the point, “I 
am not liable to pay’. If it is established that he is liable on one of those 
occasions, then it follows that he ought to have paid and might be liable to be 
prosecuted for every one of them, and he would be held liable by the justices to 


pay- 
Regulation 19 having provided that, on proof of such failure, the insured 
person should be liable to pay the amount, it is then provided by para. (5): 


‘“‘ Any sum ordered to be paid to the National Insurance Fund or the 
Industrial Injuries Fund under this regulation shall be recoverable as a 
penalty ”’; 

in other words, the amount shall be recovered in the same way as the fine is 
recovered. 

I fully realise the trouble the justices and their clerk have taken over this case, 
and, if they have doubts on a point of law, it is very desirable that they should 
express them, but I venture to think that they have imagined difficulties which 
do not really exist. A statute or regulation very often says that a person who 
fails to do something shall be liable to a fine. That means that he will be fined. 
If he is liable to pay, that means he can be told that he must pay. He is liable to 
pay these contributions as he is liable to pay the fine, and, although the 
draftsman might have written: ‘‘ On proof of such failure the insured person 
shall be ordered to pay ”’, it is clear enough that that is what is meant. It is a 
summary and cheap method of recovering these contributions without further 
proceedings. 

For these reasons, I think the justices came to a wrong decision, and this 
case must go back with a direction that it is their duty to make an order that the 
respondent should pay the contributions which it has been proved he has failed 
to pay, by such instalments as the justices may order. 


HILBERY, J.: I agree. 


STABLE, J.: I agree. 
Appeal allowed. 
Solicitor: Solicitor, Ministry of Pensions. 
T.R.F.B. 
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PRIVY COUNCIL 
(Lorp Gopparp, C.J., Lornp TucKER AND Lorp SOMERVELL OF HAaRROw) 
December 13, 14, 1955, January 24, 1956 
KAMARAT v. REGINAM 
Criminal Law—Practice—View by jury—Refusal by accused to attend. 


A view held in the course of a criminal trial is part of the evidence and is in 
substitution for, or supplemental to, plans, photographs and the like. It is not 
ground of objection to the trial that a witness, who has given evidence at the trial, 
has attended the view and taken part at it by indicating places and positions, but 
the witness should make no communication to the jury apart from demonstrating, 
and should be allowed to be re-called to be cross-examined, if that is desired. If an 
accused person declines to attend a view which the court thinks it desirable to hold in 
the interests of justice, he cannot afterwards maintain that his absence rendered the 
view illegal. It is desirable, particularly where an accused person declines to attend a 
view and the trial and view take place in a country where witnesses may be illiterate, 
that the judge should be present at, and should take control of, the view. 

APPEAL by special leave from an order of the Court of Criminal Appeal of 
British Guiana, dated Feb. 24, 1955, dismissing an appeal from judgment of 
the Supreme Court of British Guiana (HuGuHEs, J., sitting with a jury), dated 
Sept. 16, 1954, whereby the appellant was convicted of murder and sentenced to 
death. The facts appear in the judgment of the Board. 


Gillis, Q.C., and Lloyd-Eley for the appellant. 
Le Quesne for the Crown. 


LORD GODDARD, C.J.: This was an appeal by special leave from a 
judgment of the Court of Criminal Appeal in British Guiana dismissing the 
appellant’s appeal against a conviction for murder after a trial before Hucues, 
J., and a jury, which their Lordships were told had lasted some fourteen days. 
At the close of the argument, their Lordships announced that they would humbly 
advise Her Majesty to dismiss the appeal, and now give their reasons for the 
advice which they tendered. 

The appellant was indicted with five other persons, all of whom were acquitted, 
for the murder of Haniff Jhuman, who occupied land which adjoined that on 
which the appellant and members of his family and other relations lived and 
farmed. There had been frequent disputes between the occupants of the two 
estates arising out of cattle trespass and, undoubtedly, there was much ill-feeling 
between them. There were a series of events and quarrels during Sept. 26 and 
the early part of Sept. 27, 1953, and it was alleged by the Crown that, after a fight 
in the morning of the latter day, the appellant obtained a twelve-bore gun and 
two cartridges. Later in the day, when the deceased man with others approached 
@ cow pen, the appellant, who was engaged in milking, shot at Haniff and killed 
him and also shot at and killed the latter’s mother. The appellant’s defence in 
the main was that he shot in self-defence, while the others who were indicted 
with him, rested their case on an alibi, contending they were not present when 
the shooting took place. The case involved the calling of a large number of 
witnesses, many, if not all, of whom (other than the police) were, as is evident from 
the transcript of their evidence, illiterate and of low intelligence with a very 
poor command of the English language, a class, no doubt, with whom the judges 
in the Colony are quite accustomed to deal in their courts. It is unnecessary 
for their Lordships to deal with the evidence in any detail, because the case 
before the Board was, in substance, confined to one matter relating to a view 
which took place during the hearing. Suffice it to say that, not only were there 
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numerous witnesses, but a good deal depended on the locality of the crime and 
where the various witnesses were at the times to which they spoke in their 
evidence. During the course of the trial and before the case for the prosecution 
was finally closed, all counsel concerned applied to the judge to direct a view of 
the locality. It is quite clear from the record for what purpose a view was 
desired, and the reason why the learned judge granted the application. It was 
so that the witnesses might indicate to the jury the positions at which they 
alleged they were at the material times, and the direction from which others 
approached the scene of the shooting and to test the opportunity afforded for 
identification. The Criminal Law (Procedure) Ordinance of British Guiana 
provides that the judge, if he considers it to be in the interest of justice, may 
direct that the jury have a view of any place, person or thing connected with the 
case on the terms and conditions which seem to him proper. It is also provided 
that the practice and procedure in criminal trials, including the practice and 
procedure relating to juries, should conform as nearly as possible to that which 
obtains in England. When counsel applied for a view, counsel for the present 
appellant and counsel appearing for two of the other prisoners submitted that 
none of the witnesses who had already given evidence should be allowed to 
attend the view, or to indicate any of the points referred to in their evidence. 
Counsel for two other of the prisoners did not join in this objection, and it was 
disallowed by the learned judge. He asked the jury to indicate which of the 
witnesses they desired to attend and indicate positions, and stated that counsel 
would have full opportunity to recall and cross-examine any witness on any 
matter arising from the view. The jury did intimate the witnesses whom they 
desired should be present, and the learned judge said that the defence might wish 
some of their witnesses to attend to point out particular places though they had 
not yet been called. He gave no direction that they were to attend; he only 
gave permission for them to do so if the defence desired it. Thereupon the 
appellant’s counsel declined to take any part in the view or to cross-examine any 
of the witnesses who attended, and he informed the court that his client would 
not attend. The learned counsel himself did go to the view as the appellant’s 
representative but took no active part in the proceedings there, and did not 
subsequently cross-examine any of the witnesses when they were recalled after 
the view was held. 

The first submission on behalf of the appellant is that a ‘“‘ view ” ceases to be a 
view and is not authorised by the ordinance if witnesses attend and indicate 
places by pointing or by words. Their Lordships do not accept this submission. 
In their opinion, the learned judge was perfectly right in deciding that witnesses 
who had given evidence could attend at the view. In fact, there was every reason 
why they should, and it was just those witnesses from whom the jury would 
desire to get ocular demonstration of their positions at the material times. It 
would, or at least might, enable the jury to understand the evidence they had 
given. As the chief justice pointed out in giving the judgment of the Court of 
Criminal Appeal, the average witness in the colony is not as capable of giving 
intelligible descriptions of places as, generally speaking, are witnesses in the 
English courts. As already pointed out, these witnesses were illiterate and, no 
doubt, would have difficulty in explaining themselves, and probably considerable 
difficulty in following a plan, a difficulty often experienced with witnesses in 
this country if in a humble station of life. To have held a view in their absence 
would have destroyed its whole value, for it would not have demonstrated to the 
jury just what they wanted to know. If a view were ordered at some stage of a 
criminal trial in England, their Lordships are of opinion that it would be no 
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objection to a witness attending and taking part that he had already given 
evidence. It might well be that it was for that very reason that a view would be 
valuable. For instance, the evidence of a police constable or other witness who 
might testify that he was keeping watch on a certain place and saw an incident 
might be challenged on the ground that, from the place where he was concealed, 
he could not possibly have seen what he said he had. It might be of the utmost 
value then to let the jury see the place with the witness in the position to which 
he kad spoken; he might well be able to demonstrate that, while a shorter man 
would not have been able to see the incident or a taller man might have been 
exposed to view, he could, though concealed, have seen what he said he did. 
If a witness at the view put himself in a position different from that which he had 
described in his previous evidence, that would naturally expose him both to 
cross-examination and comment, but, as the Court of Criminal Appeal 
observed, this would go to the weight, but not to the admissibility, of his 
evidence. In R. v. Martin (1), a view was directed and two constables went 
to it to point out where they stood when observing the acts complained of. 
The court did not quash the conviction, but would not go into the question of 
whether questions were asked of the witnesses in the absence of the judge and 
the prisoners, as there had been no inquiry into this below. Their Lordships 
are of opinion that witnesses who had already given evidence took part in the 
view in the sense of placing themselves in the positions in which they said they 
had been at the material times, or indicating the positions of others, and that this 
was unobjectionable. That ground of appeal, therefore, fails. 

It is now necessary to deal with what took place at the view. When giving 
special leave to appeal, their Lordships asked to be supplied with an agreed state- 
ment of what took place at the view and one prepared by the respective counsel 
engaged has been before them. A marshal and constables having been sworn 
to keep the jury, they were taken in motor cars to the scene of the shooting where 
they were joined by the judge, counsel and court officers. At their destination, 
the jury were checked by the marshal, and were also checked at any other place 
where they stopped during the day. Any juror who wanted to ask a question 
put it through the judge, and the witness gave a demonstration as the answer, 
and counsel were invited by the judge to ask questions through him, but no 
cross-examination was allowed. Owing to the nature of the locality, at some points 
small boats had to be used to cross or get along trenches and cuts, and at some 
points it was inevitable that jurors, counsel and witnesses got into the same 
boat or had to walk together along a dam, but no witnesses were then asked to 
show anything. It seems that, on one occasion, a juror and a witness were in 
the same boat as one of the counsel for some of the accused who has stated that 
there was no conversation relating to the case. It is to be specially noticed that 
the learned judge was present the whole time so that he could observe and 
control the proceedings. That a view is part of the evidence is, in their Lord- 
ships’ opinion, clear. It is in substitution for, or supplemental to, plans, photo- 
graphs and the like. In such a view as took place here and the purpose for which 
it was held, there can, in their Lordships’ opinion, be no objection to the judge 
asking a witness to place himself at a particular spot which he has mentioned in 
his evidence, or to show to the jury the place where someone else stood, or the 
direction from which someone came. There is nothing to show that any more 
than this took place. The chief justice in the Court of Criminal Appeal observed 
that, in the Colony, views are far more frequent than in England, for the reasons 
that have been mentioned above, and the learned judges of that court, who are 


(1) (1872), 36 J.P. 549. 
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doubtless thoroughly accustomed to this procedure, saw nothing wrong in it, 
nor does this Board. So long as the witnesses taking part are recalled to be cross- 
examined if desired, their Lordships are unable to see that the accused person 
is in any way prejudiced, but they would observe that it is essential that every 
effort should be made to see that the witnesses make no communication to the 
jury except to give a demonstration. In R. v. Martin (1), it is clear from the 
report that neither the judge nor the prisoner attended the view which was held 
after the summing-up. The court said there was no irregularity in allowing such 
a view, though such precautions as may seem to the court necessary ought to be 
taken to secure that the jury should not improperly receive evidence out of court. 
Here everything was done in the presence of the judge, who throughout was in 
control of the proceedings. It was eminently desirable that he should be present, 
and it is possible that, had he not been, a different result would have followed. 
It was, however, strenuously argued before this Board that, as the appellant was 
not present, this is a fatal objection. A short answer to this point was made by 
counsel for the Crown, who pointed out that, under the Criminal Law (Pro- 
cedure) Ordinance, it is competent for the court to allow the accused to be absent 
during a part of the trial. The holding of a view is an incident in, and, therefore, 
part of, the trial and, as the court, on being informed that the appellant did not 
desire to attend, did not insist on his presence, this is equivalent to allowing 
him to be absent. But, in addition to this, their Lordships desire to say that, if 
an accused person declines to attend a view which the court thinks desirable in 
the interests of justice, he cannot afterwards raise the objection that his absence 
of itself made the view illegal and a ground for quashing the conviction if one 
follows, though he could, of course, object if any evidence were given outside the 
scope of the view as ordered. He had the opportunity of attending and declined 
it. Their Lordships would further observe that the absence of the appellant was 
not made a ground of appeal to the Court of Criminal Appeal, and does not appear 
to have been raised at all in that court. 

One further ground of appeal was raised before the Board. It was said that 
there was misdirection by the learned judge in that he did not point out, or at 
least sufficiently stress, to the jury that the unsworn statements of the various 
accused persons were only evidence against the maker of the statement and not 
against the others. Their Lordships have considered the various passages in 
the summing-up to which their attention was directed, and are satisfied that there 
is no substance in this objection and for the same reasons as were given by the 
Court of Criminal Appeal. 

On all grounds, therefore, this appeal failed. 

Appeal dismissed. 


Solicitors: Henry S. L. Polak & Co.; Charles Russell & Co. 
G.A.K. 


(1) (1872), 36 J.P. 549. 
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COURT OF APPEAL 
(JENKINS AND BrrKEttT, L.JJ ) 
January 31, 1956 
RUSSELL v. RUSSELL 


Husband and Wife—Maintenance—Order of justices—Subsequent undertaking of 
husband not to ask for variation of maintenance order—Validity—Summary 
Jurisdiction (Married Women) Act, 1895, (58 and 59 Vict., c. 39), s. 7. 

In August, 1947, the wife obtained from justices a maintenance order for herself 
and the child of the marriage on the ground that the husband had deserted her, 
Subsequently, the husband presented a petition for dissolution of the marriage on 
the ground of the wife’s cruelty and desertion. In her answer the wife denied 
the charges without asking for any relief. In April, 1952, at the trial it appeared 
that the marriage had completely broken down and that the wife was only concerned 
with retaining the maintenance order previously made by the justices, and on the 
husband’s undertaking that he would not apply for a variation of the maintenance 
order unless he was unable to earn anything the wife amended her answer, alleging 
that the husband had deserted her in 1947, and on that answer a decree of dissolution 
of the marriage was pronounced. The husband now applied that the undertaking 
given by him should be discharged on the grounds (i) that it could not have been 
validly given because it ousted the jurisdiction conferred on magistrates by s. 7 
of the Summary Jurisdiction (Married Women) Act, 1895, (ii) that it offended 
against the doctrine of Hyman v. Hyman (1929) (93 J.P. 209); (iii) that the High 
Court had usurped the jurisdiction of the magistrates; and (iv) that there were 
changed circumstances. The justices refused the application. 

Hep: the undertaking given to the court not to apply for a variation of the 
maintenance order was validly given because 

(i) a husband could agree with his wife to whom he was making payments under 
a justices’ order that he would not apply for a reduction in the payment below 
the amount currently payable unless his own income sank below a certain sum; 

(ii) the doctrine of Hyman v. Hyman, supra, did not apply by parity of reasoning 
to a husband so that he could not validly bind himself to his wife to pay her at 
least a certain fixed minimum sum by way of maintenance; 

(iii) there was no reason why the court should not accept the undertaking which 
could be discharged if sufficient reasons were shown; the husband had, however, 
failed to make out a case for a variation of the order; and, therefore, the application 
was rightly dismissed. 

APPEAL by husband against an order of Mr. Commissioner BLanco Waite, Q.C. 

The parties were married in 1940 and there was one child of the marriage born 

in May, 1947. On Aug. 8, 1947, the wife obtained from the Southend justices an 
order that the husband should pay her £2 (later reduced to £1 10s.) as maintenance 
for herself and 10s. as maintenance for the child of the marriage, on the ground 
that he, the husband, had deserted her on July 24, 1947. Subsequently the 
husband presented a petition for divorce on the grounds of the wife’s cruelty 
and desertion. The wife filed an answer denying the allegations in the petition 
but did not include a cross-prayer for any relief. The petition came before 
Mr. Commissioner Branco Wuire, Q.C., on Apr. 24, 1952. The husband 
appeared by counsel and the wife in person. In reply to the commissioner at 
the beginning of the case the wife said that she did not want to be divorced but 
that she wished just to defend the case. After the husband had given part of 
his evidence, the commissioner intervened and suggested to the wife that she 
should speak privately to the-husband’s counsel. As a result of the conversation, 
which took place in the presence of the associate of the court, the husband’s 
counsel, on Apr. 25, informed the commissioner that the wife had amended her 
answer to include a cross-prayer for a divorce alleging that the husband had 
deserted her on July 24, 1947. Counsel for the husband then told the commissioner 
that the wife had been worried about her maintenance and said: 
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‘“‘ She thought if the marriage was dissolved she would probably lose her 
maintenance. [The husband] has never wished that at all, and he is ready 
to give an undertaking that he will not apply to have the maintenance of the 
wife reduced below £1 10s., which she is now getting, unless he is out of 
work. He will give an undertaking to that effect and he is also willing 
that the maintenance for the child, which is now 10s., should be £1 a week.” 

The wife then gave evidence and was not cross-examined. The commissioner 
found her case proved and said: 

“The prayer of the petition will be rejected, there will be a decree nisi 
on the answer on the ground of desertion and an order for costs, and the 
undertaking as to maintenance will be noted on the file.” 

The undertaking, which was noted on the file and also incorporated in the 
decree, read as follows: 

“I. . . the husband, hereby undertake that in the event of my marriage 
to [the wife] being dissolved, I shall not apply to have the existing main- 
tenance order in favour of [the wife] for the sum of £1 10s. weekly reduced 
unless I am out of work and unable to earn anything; and that I shall 
forthwith increase the existing maintenance order in favour of . . . the 
child of the marriage . . . for 10s. weekly to the sum of £1, making a total 
of £2 10s. in all.” 

The undertaking was dated Apr. 25, 1952, and signed by the husband. On 
Sept. 18, 1952, the decree was made absolute, and on Mar. 25, 1953, the husband 
re-married. On May 12, 1955, the husband, who had fallen into arrears in his 
payments under the maintenance order, was summoned before the Southampton 
justices on a complaint to enforce the arrears. The husband applied to Mr. 
Commissioner Branco Wurtz, Q.C., to discharge or vary the undertaking 
given by him in the divorce proceedings. In an affidavit in support of his appli- 
cation the husband stated that since Apr. 25, 1952, there had been a change in 
his financial circumstances, namely, that he had re-married on Mar. 25, 1953, 
and that there was one child of that marriage born on May 28, 1954, and that he 
wished to apply to the justices for a variation of the maintenance order. On 
Nov. 21, 1955, the commissioner dismissed the husband’s application, saying 
‘“*. . . the undertaking was no doubt the result of conversations with 
the wife and a wife whose marriage has been dissolved may very well want 
to be protected, if she can, against the very thing that has happened, namely 
that the husband shall re-marry and have some more children by another 
woman .. . this undertaking was volunteered to the court on the advice 
of very experienced counsel and I see no reason to discharge it, nor indeed 
to vary it, if I had power to vary it, which I have not.” 
The husband appealed; he was now represented by different counsel from that 
in the divorce proceedings. 

T. R. Crawford for the husband. 

Wilmers for the wife. 


JENKINS, L.J., stated the facts and continued: I must say that I regard 
the history of these proceedings in relation to the undertaking as unfortunate, to 
say the least. No doubt both the commissioner and counsel then appearing for 
the husband were performing as well as they could the difficult task of looking 
after the interests of a wife who was not represented by counsel. No doubt it was 
thought that in the long run it might be the best for all parties that the marriage, 
which had obviously irretrievably broken down, should be put an end to. It was 
also desirable, indeed, essential, that proper provision should be made for the 
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wife by the husband who, as clearly appeared from the evidence, was the party 
at fault. No doubt they were doing the best that they could. At the same time, 
the stage in the proceedings at which the question of the undertaking was mooted 
and at which it was said that the husband was ready to give such an undertaking, 
was such as to suggest that the undertaking formed part of a bargain to the 
effect that, in consideration of thé husband making satisfactory provision for the 
maintenance of the wife, the wife would amend her answer by a cross-prayer 
for divorce. I am not suggesting that there was in fact anything actually 
improper in what was done. It was all done openly and in the face of the court; 
but, to my mind, it is much better to make sure that such matters should not 
savour of bargaining. Questions of maintenance should be reserved to be dealt 
with after the case has been heard, and not at a stage at which the position in 
regard to maintenance may influence one party or the other in the conduct of 
the proceedings. Proceedings such as these, of course, concern matters of status, 
and it is a truism to say that they should not be made the subject of any bargain- 
ing. Unfortunate as I think the course taken to have been, it was in these 
circumstances that the undertaking came into existence, and it seems to me 
reasonably plain that if counsel had not intimated the husband’s willingness to 
give the undertaking, the matter might have taken a very different course. The 
wife might have adhered to her original intention not to ask for relief on her 
part, but to content herself by defeating the prayer in the petition, thus retaining 
her status as a wife and the rights of maintenance which belonged to her as a wife. 
It, therefore, seems difficult to resist the conclusion that the wife did irretrievably 
alter her position on the faith of this undertaking. That being so, I would for 
my part be reluctant in the extreme now to hold, at the instance of the husband, 
that the undertaking should be discharged, at the very time, as the learned 
commissioner pointed out, at which an event has happened of the kind against 
which the wife may very well have been most anxious to guard, and against 
which the undertaking was very likely designed as a protection. Nevertheless, 
the matter has to be considered according to law, and if it is right in law that this 
undertaking should be discharged, then discharged it must be. 

Counsel for the husband attacked its validity on three grounds. First, he 
referred us to s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, 
which gives jurisdiction to justices to vary or discharge orders for maintenance. 
It reads: 


“A court of summary jurisdiction . . . may, on the application of the 
married woman or of her husband, and upon cause being shown upon 
fresh evidence to the satisfaction of the court at any time, alter, vary, or 
discharge any such order [for maintenance], and may upon any such applica- 
tion from time to time increase or diminish the amount of any weekly 
payment ordered to be made...” 


Counsel said that that section conferred on the justices a discretionary juris- 
diction to vary the amounts payable under maintenance orders made by them, 
that they had seisin of this matter (viz., the question as to the maintenance 
which should be paid by the husband to the wife) and the discretion to vary the 
amount of those payments was theirs, and theirs alone. He said that the 
undertaking now in question should be held to be void as contrary to public 
policy because it purports to oust the jurisdiction of the justices. I cannot 
accept that argument. I find it impossible to hold that it is not open to a husband, 
against whom an order has been made by justices, to agree with his wife, for 





Justice 


120 


tenal 
able | 
He is 
to m 
husb 
justi 
the ¢ 
belo 
an af 
is 80 


tion 
work 
unex 


betw 
hold: 
A foi 
publ 
in ar 
by t 


whe! 
that 
whe! 
unde 
of pI 


lap. 
of F 
coul 
of a 
then 
cont 
the s 


the 
the 
blic 
not 
nd, 
for 














Justice of the Peace and Local Government Review Reports, April 28, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 143 


reasons that seem good to him and her, that he will not apply to have the main- 
tenance payable reduced below a specified sum. In my view, it would be remark- 
able if it were not possible for a husband to make a bargain of that sort with his wife. 
He is forgoing a right to apply for a reduction in his liability, and it does not seem 
to me that any question of public policy enters into the matter. Surely a 
husband could agree with his wife, to whom he was making payments by a 
justices’ order, that he would not apply for a reduction in the payments below 
the amount at which they were currently payable unless his own income sank 
below the sum of £x a year. It seems to me that it would be quite obvious that 
an agreement of that sort would not be void as contrary to public policy. If that 
is so, it seems to me to follow that an agreement embodying the terms of the 
present undertaking, which is an absolute undertaking not to apply for a reduc- 
tion below the current amount except in the event of the husband being out of 
work and earning no money, would, so far as public policy was concerned, be 
unexceptionable. 

I have so far referred to agreements out of court, that is to say, to agreements 
between husband and wife, depending merely on contract. I see no reason for 
holding bargains such as I have described to be void as contrary to public policy. 
A fortiori, it seems to me that a provision of that sort cannot be void on grounds of 
public policy if it is contained, not in a mere agreement between the parties, but 
in an undertaking given to the court itself. An undertaking given to and accepted 
by the court must be taken to have been approved by the court. Furthermore, 
any undertaking given to the court is capable of being discharged by the court 
whenever it appears to the court that circumstances have arisen which make 
that course proper in the interests of justice. It could not, therefore, be said, 
where an undertaking to the court is concerned, that a husband by giving the 
undertaking has irretrievably deprived himself of any opportunity at any time 
of procuring a reduction in the amount of maintenance, however widely different 
his circumstances may become. 

The next point taken by counsel for the husband (which to some extent over- 
lap. the first) is to the effect that this undertaking offends against the doctrine 
of Hyman v. Hyman (1). In that case the House of Lords held that a wife 
could not bind herself by agreement with her husband to forego her right 
of applying to the court for maintenance in matrimonial proceedings between 
them. The principle has been shortly expressed by saying that a wife cannot 
contract herself out of her statutory right to maintenance. It is said that 
the same principle applies in a case like the present, where the wife has not bound 
herself by any agreement to forgo maintenance or to accept some fixed periodical 
sum once and for all as the maintenance payable to her. The effect of the 
present undertaking is not to curtail the wife’s rights in the least degree. The 
effect of it is to assure that the husband undertakes that the wife shall receive 
by way of maintenance at least the sums now payable under the justices’ order. 
It is argued by counsel for the husband that what is sauce for the goose is sauce 
for the gander, and that if the wife cannot bind herself once and for all to accept 
maintenance at a specified rate, by parity of reasoning a husband cannot validly 
bind himself to his wife to pay her at least a certain fixed minimum sum by way 
of maintenance. It is said that precisely the same considerations apply to both 
sides of the bargain. I cannot agree. I think the position of the husband in this 
matter is very different from that of the wife. It may be that in some circum- 
stances the obligations undertaken by a husband in some form of agreement 
relating to maintenance in matrimonial proceedings might be so framed or 


(1) 93 J.P. 209; [1929] A.C. 601. 
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attended with such consequences that it would be proper to hold them contrary 
to public policy. But I am by no means satisfied that, as a general proposition, 
the considerations applicable to a wife in this matter apply also to a husband. 
It is, however, unnecessary to express any concluded opinion on that point, for, 
however the matter may stand as regards agreements out of court, the present 
case is concerned, not with an agreement inter partes, but with an undertaking 
given to the court, and I am clearly of opinion that it is open to a husband to give 
an undertaking to the court such as the undertaking in the present case, and that 
there is no rule of public policy preventing him from doing so. The principle 
in Hyman v. Hyman (1), be it remembered, does not apply to any bargain which 
is brought before and approved by the court. By parity of reasoning, it seems 
to me that that principle is inapplicable where terms are embodied in an under- 
taking to the court, tendered to the court by the husband, and accepted by the 
court and incorporated in its order. 

Counsel’s third point was that the effect of what took place in the divorce 
proceedings was that the court arrogated to itself control over a matter of 
maintenance of which the justices were exclusively seised. He said that in- 
directly this court had usurped the jurisdiction of the justices by making it 
impossible for the husband to apply to them for an exercise of their discretionary 
jurisdiction. Again I cannot agree. The whole point of the course adopted in 
the present case was that the amount of maintenance payable was left to rest on 
the justices’ order, provided that the weekly sum then payable under the order 
in respect of the wife was not to be reduced on the application of the husband 
and that the agreed increase of 10s. was obtained in the weekly sum payable in 
respect of the child. I wholly fail to see how any question of usurping the 
jurisdiction of the justices enters into that transaction at all. It seems to me 
that it was perfectly open to the court here, on being apprised of the fact that 
there was a justices’ order on foot and on being apprised of the amount, to say 
that as there was an existing order, there was no need for the court to make any 
separate order of its own or, as would perhaps be strictly correct procedure, to 
leave it to the wife to apply to discharge the existing order and make an order of 
the High Court to take effect in substitution for the justices’ order. It was 
unnecessary to complicate matters by taking that step, so long as the justices’ 
order in respect of the wife was not reduced in amount. I see no reason why the 
court should not accept from the husband, if he was willing to give it, an under- 
taking that he would not apply for a reduction in the justices’ order in respect of 
the wife unless he was out of work and not earning any money. 

The case has been very well argued, and we were referred to a number of 
authorities. I hope I will not be thought disrespectful to the arguments of counsel 
if I do not go through them all. We were invited to hold that the decision in 
Kilford v. Kilford (2) and Ross v. Ross (3) were open to criticism in what was said 
about the relationship between justices’ orders and orders for maintenance in 
the High Court. It appears to have been regarded as settled for more than thirty 
years (see Bragg v. Bragg (4)) that where a justices’ order for maintenance 
has been made and divorce supervenes, the justices’ order remains in force until 
it is discharged. It was held in Kilford v. Kilford (2), as I understand the 
position, that an order could not properly be made in the Divorce Court while a 
justices’ order was still on foot, and that the proper course was to apply to 

(1) 93 J.P. 209; [1929] A.C. 601. 
(2) 111 J.P. 495; [1947] 2 All E.R. 381; [1947] P. 100. 


(3) [1950] 1 All E.R. 654. 
(4) [1925] P. 20. 
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discharge the justices’ order before any application for maintenance in the High 
Court; and that view was followed in Ross v. Ross (1). These cases are directed 
merely to the proper practice to be followed and the most convenient course to 
be taken in cases where there are divorce proceedings after the justices have made 
an order for maintenance. We were referred to no statutory provision and to no 
authority to suggest that as a matter of law, as distinct from a matter of practice 
and of convenience, it would be wrong in all circumstances for the Divorce 
Court to entertain an application for maintenance without first requiring the 
discharge of a justices’ order. Generally speaking, that would be by no means a 
convenient course, and I think that the two cases to which I have referred 
correctly state the course which ought to be taken in all usual circumstances; 
but exceptional cases may arise, and I only wish to say that, in my view, in an 
exceptional case there would be no objection, as a matter of law, to the court 
supplementing the justices’ order by an order of its own. 

Lhope that I have sufficiently referred to the essential features in the argument 
presented, and I agree with counsel for the wife that, this being an undertaking 
given to the court and not merely an agreement inter partes, it was not necessary 
that there should be any consideration to make it binding. I also agree with 
him that it is always competent to the court to discharge an undertaking given 
to it, if in its discretion the court comes to the conclusion that that is the proper 
course in the interests of justice. As to the present case, although the principle 
to which I have just referred undoubtedly applies, so that the court could in a 
proper case discharge the undertaking given, yet in my view there is no question 
of the undertaking not being perfectly valid and it is plain from the evidence, 
that the husband has wholly failed to show any such change in circumstances 
as would warrant the court in discharging the undertaking. In order to obtain a 
discharge of the undertaking, he would have to show a real case of hardship, 
some essential change in his circumstances, beyond the mere fact of his re- 
marriage and the birth of a child; for, after all, he did voluntarily give this 
undertaking to the court when it suited him to do so. If he could make out a 
sufficiently strong case, it would be open to him to apply, and it would be open 
to the court if satisfied with the case he made out, to discharge the undertaking. 
As matters stand at present, he has, in my judgment, wholly failed to make out 
acase. Accordingly, I think the learned commissioner arrived at a right con- 
clusion, and I would dismiss this appeal. 


BIRKETT, L.J.: I am entirely of the same opinion. I am glad that we 
are able to come to this conclusion, because it seems to me that, on a consideration 
of all the facts in the case, to decide otherwise would be to perpetuate an injustice. 
It is plain to me that from the beginning of the proceedings before the commis- 
sioner the question of maintenance was prominent. Indeed, it says a good deal 
for counsel then appearing for the husband that he was concerned about this 
matter for the woman against whom he was appearing. She was without 
legal aid and, in accordance with the best traditions of the Bar, he was most 
anxious that she should not suffer. When the situation was appreciated by the 
commissioner, it was really at his suggestion that the discussion took place between 
the wife and counsel for the husband about the matter of maintenance. It 
was on being assured that she would not be in any worse position that the hearing 
took the form which it did. I share the view which JENxms, L.J., expressed as to 
the unfortunate moment in the proceedings when this matter was dealt with, 
though I am satisfied that everybody was really determined, in the circumstances, 


(1) [1950] 1 All E.R. 654. 
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to see that the woman who had no counsel was adequately protected; and I think 
that there is reasonable ground for the commissioner’s saying that he saw no 
ground to discharge the husband’s undertaking. 

In view of what my Lord said about the legal matters, I can confine myself to 
a sentence or two. I can see no reason whatever in law or in common sense why 
a husband should not make an agreement with his wife to pay certain sums, and 
I see no reason why he should not undertake not to make any application to 
vary @ maintenance order or reduce a sum below an agreed minimum. Secondly, 
I do not think that the principle of Hyman v. Hyman (1) has any application 
at all to the present case. I cited in the course of the argument the judgment 
of Lorp Atrxrn, who put the pith of the matter in the following words: 


** When the marriage is dissolved the duty to maintain arising out of the 
marriage tie disappears. In the absence of any statutory enactment the 
former wife would be left without any provision for her maintenance other 
than recourse to the poor law authorities. In my opinion the statutory 
powers of the court to which I have referred were granted partly in the public 
interest to provide a substitute for this husband’s duty of maintenance and 
to prevent the wife from being thrown upon the public for support. If this 
be true, the powers of the court in this respect cannot be restricted by the 
private agreement of the parties . . . In my view no agreement between 
the spouses can prevent the court from considering the question whether in the 
circumstances of the particular case it shall think fit to order the husband to 
make some reasonable payment to the wife, ‘ having regard to her fortune, 
if any, to the ability of her husband and to the conduct of the parties ’. 
The wife’s right to future maintenance is a matter of public concern, which 
she cannot barter away.” 


That is the principle of Hyman v. Hyman (1), but I cannot think that it has any 
application to the facts of the present case, where a husband has given a voluntary 
undertaking to the court not to make any application to reduce an agreed 
amount. 

Finally, the argument that there was in the present case an attempt by the 
High Court to usurp the powers of the justices and to claim concurrent juris- 
diction has no basis to it. I think that the situation which I ventured to put 
when the argument was being presented is right, that here, where maintenance 
was prominent in the minds of everybody from the start, where everybody was 
concerned to see that the woman without counsei suffered no injury and no wrong 
in the matter of maintenance, she altered her position on being assured that there 
was no danger of the husband attempting to reduce the maintenance, and there 
was, therefore, no need for the commissioner to make any order. Seeing that the 
question of maintenance was, in his view, satisfactory, the commissioner did 
nothing. It is clear that the husband had the power to give this undertaking 
to the court, which differentiates it from the ordinary case of an agreement. The 
court accepted it, made it a part of the order, and had it filed in the court. 
The suggestion that it is there for all time, I think, is also not well founded, 
because if there were a real change of circumstances it could be discharged. 
For these reasons I would dismiss this appeal. Appeal dismissed. 

Solicitors: Watkins, Polleyn & Ellison, for Hepherd, Winstanley & Pugh, 
Southampton; Jaques & Co., for John W. Richardson, Christchurch. 

F.G. 
(1) 93 J.P. 209; [1929] A.C. 601. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HILBERY AND STABLE, JJ.) 
January 27, February 3, 1956 
MOYNES v. COOPPER 


Criminal Law—Larceny—Taking—Wages packet containing more than amount 
due handed to clerk—Acceptance by clerk in ignorance of mistake—Subsequent 
discovery of mistake and decision to appropriate balance—No animus furandi 
at time of taking—WNo offence committed—Larceny Act, 1916 (6 & 7 Geo. 5, 
c. 30), s. 1 (2) (i) (e). 

By a mistake on the part of his employers a wage packet containing a sum 
substantially in excess of that due to him was handed to a clerk. When first the 
packet was delivered to him the clerk was unaware that it contained more than 
the amount due, but later on the same day he opened the packet and discovered 
the mistake. He then dishonestly decided to appropriate the balance. He was 
convicted by a magistrates’ court of stealing the balance, but the conviction was 
quashed by quarter sessions. On appeal by the prosecutor to the Divisional Court, 

HED (STABLE, J., dissenting), that the clerk was not guilty of larceny since, 
to constitute larceny, there must, by virtue of s. 1 (2) (i) (ec) of the Larceny Act, 
1916, which affirmed the common law, be animus furandi at the time when the 
person charged takes the property, and as, in the present case, the clerk did not 
know of his employers’ mistake at the time when he took the wages packet, the 
taking of the money by him was not animo furandi. 

CasE STATED by the appeals committee of West Kent Quarter Sessions. 

On June 25, 1955, George William Moynes (hereinafter called ‘“‘ the accused ’’), 
gave notice of his intention to appeal against his conviction by the magistrates’ 
court sitting at West Malling on June 13, 1955, for having, on May 2, 1955, 
at Wateringbury, stolen the sum of £6 19s. 64d. in money, the moneys of 
M. J. Gleeson (Contractors), Ltd. The appeal was heard by the West Kent 
Appeals Committee at Maidstone on Aug. 5, 1955, when the following facts 
were found. On Apr. 7, 1955, William Henry Ridgers, acting as site agent for 
and on behalf of M. J. Gleeson (Contractors), Ltd., engaged the accused to work 
at the Royal Air Force Station, West Malling. On Apr. 29, 1955, the accused 
requested Mr. Ridgers to pay him an advance of pay, and, on the same day, Mr. 
Ridgers paid the accused £6 19s. 64d., being part of the wages earned and due to 
him, for which he signed a receipt. In consequence of this payment, there 
would become due to the accused 3s. 94d. (being £7 3s. 4d., the total of wages 
earned and due to him, less £6 19s. 63d., paid in advance). On Apr. 29, 1955, 
John William Buchanan, a wages clerk employed by M. J. Gleeson (Contractors), 
Ltd., put £7 3s. 4d. into a wages packet in order that he might hand it in that 
packet to the accused, and, later that day, placed the packet in a safe for the 
week-end. On May 2, 1955, Mr. Buchanan, acting for and on behalf of M. 
J. Gleeson (Contractors), Ltd., without any notice or knowledge of the pay- 
ment of the £6 19s. 6$d., or any representation made to him by the accused, 
or any mistake as to the accused’s identity, handed over to him the wages packet 
containing £7 3s. 4d. Mr. Buchanan, as duly authorised agent of M. J. Gleeson 
(Contractors), Ltd., parted with the £7 3s. 4d. under the mistaken belief that it 
was then due and owing to the accused. The accused did not know that the 
wages packet contained £7 3s. 4d. at the time he received it, and he first dis- 
covered that it contained £7 3s. 4d. when he opened it later the same day at his 
home. When he opened the packet, he knew that he had been paid £6 19s. 64d. 
twice by mistake. With this knowledge, he decided dishonestly to appropriate 
to his own use, and did appropriate dishonestly to his own use, the whole of 
the second payment of £6 19s. 64d. 
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It was contended on behalf of the prosecutor that, on these facts, the accused’s 
dishonest appropriation of the second payment of £6 19s. 64d. amounted to 
larceny as defined by the Larceny Act, 1916, s. 1, in that the accused, without 
the consent of the owner, took the money under a mistake on the part of the 
owner with knowledge on the accused’s part that possession had been so obtained, 
It was contended on behalf of the accused that, on the facts, the £6 19s. 64d. was 
paid to him with the owner’s consent, and that, accordingly, the appropriation 
could not amount to larceny. The justices allowed the accused’s appeal by 
quashing the conviction of larceny, and the prosecutor now appealed. 

E. L. Gardner for the prosecutor. 

The accused did not appear. 

Cur. adv. vult, 


Feb. 3. LORD GODDARD, C.J.: The judgment I am about to read is 
that of HinBERy, J., and myself. [His LorpsurpP stated the facts, and continued:] 
The problem whether dishonest appropriation in cases where money has been 
paid under a mistake amounts in law to larceny has been the subject of many 
cases and much difference of judicial opinion. The appeals committee were of 
opinion that this case is indistinguishable from R. v. Prince (1) where the cashier 
of a bank, who had authority to pay cheques, was deceived by the presentation 
of a forged cheque by the prisoner. He paid the amount of the cheque and the 
prisoner was indicted for stealing the proceeds. It was held that this did not 
amount to larceny. BLACKBURN, J., lamenting, as we also may, that this was 
the law, said: 


“*. . « if the owner intended the property to pass, though he would not so 
have intended had he known the real facts, that is sufficient to prevent the 
offence of obtaining another’s property from amounting to larceny .. .” 


It was held that the prisoner’s offence amounted to obtaining the money by a 
false pretence, but, in the present case, no question of false pretences arises as 
the accused made no representation of any sort. 

The next case which bears on the subject is R. v. Middleton (2), and, in 1885, 
there came the much discussed case of R. v. Ashwell (3) in which, unfortunately, 
the court was equally divided. We do not propose to discuss these or any 
subsequent cases on the subject in detail because, in our opinion, the matter is 
now concluded by s. 1 (2) of the Larceny Act, 1916. It will be remembered 
that there have been, in the last hundred years, two codifications of the law of 
larceny. The first was the Larceny Act, 1861, the long title of which is: 


“An Act to consolidate and amend the statute law of England and 
Ireland relating to larceny and other similar offences.” 


While that Act, in s. 1, defined a considerable number of terms, such as 
** document of title” and “ valuable security ’’ among others, it did not con- 
tain a definition of larceny or any of the necessary constituents of that crime. 
The Larceny Act, 1916, which is now the governing statute is entitled: 


“An Act to consolidate and simplify the law relating to larceny triable 
on indictment and kindred offences ”’, 


and does contain an elaborate definition of larceny. This Act was not intended 
to alter the law and, as has often been said, it has not done so; but, while the 
Act of 1861 consolidated, and to some extent amended, the statute law, the 


(1) (1868), 33 J.P. 21; L.R. 1 C.C.R. 150. 
(2) (1873), 37 J.P. 629; L.R. 2 C.C.R. 38. 
(3) (1885), 50 J.P. 181; 16 Q.B.D. 190. 
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later Act consolidates and simplifies the whole law, which includes the common 
law as expounded by judicial decision. What amounts to a “ taking ”’ sufficient 
to amount to larceny was much discussed in R. v. Middleton (1), and, in our 
opinion, it is the effect of that decision which is reproduced and enacted as the 
law. Section 1 (2) (i) of the Act provides: 


“the expression ‘takes’ includes obtaining the possession— o « « (e) 
under a mistake on the part of the owner with knowledge on the part of 
the taker that possession has been so obtained.” 


This, in our opinion, is affirming the common law that the taker must have 
animus furandi at the time when he takes the property. In R. v. Middleton (1), 
the wrong amount of money was paid by the post office clerk, the prisoner 
picked it up knowing of the clerk’s mistake and so took it animo furandi. In 
the present case, it is found that the accused did not know of the mistake when 
he took the money, so the taking was not animo furandi. We prefer to base 
our decision on this ground, namely, that there was no taking here within 
the section. The decision in R. v. Prince (2) depended on the fact that the 
bank, acting through its authorised clerk, did intend to pass the property in 
the money, though it was induced to do so not by its own or his mistake, but 
by fraud. Where a transfer of property is obtained by fraud, there is no doubt 
but that the property does pass, subject, however, to the right of the defrauded 
party on discovering the fraud to disclaim the transaction and reclaim his 
property. In the present case, the action would be for money had and received 
to the company’s use as paid under a mistake of fact. 

For these reasons, while the accused was guilty of grave dishonesty, in our 
opinion he was not guilty of larceny and, in the present state of the law, he 
was not guilty of any criminal offence. 

Before parting with the case, we ought to refer to R. v. Hudson (3), on 
which the prosecutor placed reliance. That case has been the subject of 
a good deal of criticism (see, for instance, RussELL ON Crimes (10th ed.), 
vol. 2, pp. 1158-1161) on the question whether the charge ought not to have 
been for obtaining an altered cheque by false pretences. The appellant 
had certainly been guilty of some crime. He was charged with stealing a 
cheque which had come to him by post and was intended for another person 
of the same surname, but there was no initial either on the envelope or cheque. 
The appellant, knowing that the cheque was not intended for him, got the 
drawer to insert his initial on the cheque, which he kept and cashed. This 
would seem to be closely akin to stealing by finding, as, when he found the 
cheque in the envelope, he could easily have discovered the true owner. In 
our opinion R. v. Hudson (3) is not an authority for the present case, as, in 
R. v. Hudson (3) neither the cheque nor the enevelope was intended by the 
sender for the appellant. Here, there is no doubt that the pay packet was 
intended for the accused, and was so delivered to him. The appeal is dismissed. 


STABLE, J., read the following judgment in which he stated the facts 
and continued: It is clear that the actual handing over and receipt of the 
pay packet was the result not of a mutual mistake but of two separate mistakes. 
There are few words in the English language susceptible to more meanings 
than the word “‘ mistake ” and the word is frequently misused. To take but 
three examples, which are far from being exhaustive, A shoots at a pigeon 

(1) (1873), 37 J.P. 629; L.R. 2 C.C.R. 38. 


(2) (1868), 33 J.P. 21; L.R. 1 C.C.R. 150. 
(3) 107 J.P. 134; [1943] 1 All E.R. 642; [1943] K.B. 458. 
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and kills a crow “ by mistake’: A shoots at a crow believing it to be a pigeon 
and kills it “by mistake”: A, not intending to fire his gun, lets the gun off 
“by mistake’. In the first case, the mistake was simply a bad shot, in the 
second, a failure to distinguish a crow from a pigeon, and in the third, gross 
carelessness. 

In the present case, the “ mistake ’”’ was twofold. In the case of the wages 
clerk it consisted of, or arose from, his ignorance that the accused had received 
a substantial advance on account of his wages; in the case of the accused his 
erroneous belief that the packet contained the sum to which he was entitled, 
namely, 3s. 94d., and no more. 

The grounds on which it was contended on behalf of the accused before the 
appeal committee that he could not be convicted of larceny were two, namely, 
(i) that the pay packet, having been handed over to him by the employer or 
his duly authorised agent intending to pass the possession and property in 
its contents to him, no subsequent mis-use of the money by him could, in law, 
be larceny, and (ii) that, to constitute the offence of larceny, the taking and 
the animus furandi, the dishonest intent, must be contemporaneous. These 
two grounds are, in my judgment, wholly separate and distinct and are con- 
sidered separately. 

As regards the first of the two grounds, the appeals committee held that 
they were bound by R. v. Prince (1). The facts of that case were very different 
from those now under consideration, but there can be no doubt that if, in the 
present case, the accused had obtained his pay packet by falsely and fraudulently 
telling the wages clerk that he had not received any advance on account of 
wages, but was entitled to be paid the full amount, that case is a clear authority 
that he should have been indicted for false pretences, and, if indicted for larceny, 
could not properly have been convicted. In the light of the later authorities to 
which I am about to refer, R. v. Prince (1), though it goes a long way in the 
accused’s favour, is not, in my judgment, decisive of the present case. 

The decision which, in my opinion, disposes of the first point is R. v. Middleton 
(2) where R. v. Prince (1) was among the authorities considered. The facts were 
shortly as follows. The prisoner had applied at a post office for payment of a sum 
of 10s. to which he was entitled. The clerk in error had referred to the wrong 
advice note which authorised a payment of £8 16s. 10d. to someone else, had placed 
that sum on the counter for the accused who, knowing that he was not entitled to 
it, had dishonestly picked it up and had gone off with it. The court, by a majority 
of eleven to four, held that he was properly convicted of larceny. A close perusal 
of the judgments shows that, even where two or more of the judges reached the 
same conclusion, their process of reasoning and the grounds on which their 
conclusions were based were not invariably identical. The distinction between 
that case and this, namely, that in R. v. Middleton (2) the animus furandi 
was contemporaneous with the handing over the money, is, for the point now 
under immediate consideration in my judgment, immaterial. The relevance 
of the authority to the present case is the decision that, in certain circum- 
stances, consent given in error and under a misapprehension of the true facts 
is not a consent'of the true owner. It seems that the decision of the majority 
of the court was partly based on the fact that the post office servant was not 
the owner of the money, and only had a qualified authority to dispose of it. 
The wages clerk in the present case was, in my judgment, in an identical 
situation; he was not the owner of the money, and his only authority was 


(1) (1868), 33 J.P. 21; L.R. i C.C.R. 150. 
(2) (1873), 37 J.P. 629; L.R. 2 C.C.R. 38. 
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to pay over the correct amount of wages, no more and no less. In this context, 
I would refer to the dissenting judgment of Brerrt, J., where he clearly indicates 
his view that the decision did not turn on the fact that the money was handed 
over by a clerk and not by the Postmaster-General in person. In my judgment, 
the decision in R. v. Middleton (1) disposes of the contention that the employers 
consented to the present transaction. 

Turning to the second ground, in my judgment the decision of the appeal 
committee was erroneous for two reasons, namely, that, on the facts proved, 
the animus furandi was contemporaneous with the taking and, secondly, even 
if it was not, having regard to the fact that, when he received the pay packet, 
the accused did not know that the packet contained the sum of money to which 
he had no legal or equitable right, the time lag between his first getting possession of 
the pay packet and the animus furandi is immaterial. Inevitably in human 
affairs events occur in a time sequence, and, even if the accused had opened his 
pay packet in the hut or office, or wherever it was that he received payment, 
some time must have elapsed between the actual possession of the packet and 
his discovery of its contents. Since, when he got home on the same day, 
immediately on opening the packet he formed the felonious intent, in my judg- 
ment the whole sequence should be regarded as one transaction, and the taking 
and the animus furandi as contemporaneous; see R. v. Ashwell (2) per STEPHEN, 
J., where he says: 

“Tf a man finds a purse, picks it up, opens it, finds money in it, and 
thereupon determines to keep it for himself, it appears to me that the whole 
process ought to be regarded as one action, taking place at one time, as for 
many purposes the fractional parts of a day are not regarded by the law.” 


This passage was referred to and approved in R. v. Hudson (3). Applying 
that passage to the present case, at the moment when the accused discovered 
that this pay packet contained a sum of money to which he knew he had 
no right, he misappropriated it and was, consequently, in my judgment, then 
and there guilty of larceny. If the accused, immediately on being handed 
the envelope, had opened it, and, on discovering that it contained money 
he was not entitled to, had decided to misappropriate it, on the authority of 
R. v. Middleton (1) he would have been guilty of larceny, and I cannot see that 
the fact that he postponed opening the envelope till he got home—a perfectly 
normal course to pursue—can affect the legal position. Assuming, however, 
that that view is wrong and that the whole process ought not to be regarded as 
one action taking place at one time, the question still remains whether the 
taking of the money was complete when the envelope containing it was handed 
to the accused, or whether the real taking was when, on opening the envelope, 
he discovered for the first time what it really contained. 

In R. v. Riley (4) a farmer inadvertently and innocently drove off a 
lamb that did not belong to him in a flock of twenty-nine of his own lambs. 
When he came to sell his lambs, he discovered for the first time the presence 
of the stranger in the flock and dishonestly sold it as his own. He was con- 
victed at quarter sessions of larceny of the one lamb, and the conviction was 
upheld by a court consisting of Pottock, C.B., Parke, B., and WILLIAMs, 
TaLFourD and Crompton, JJ. Poxzock, C.B., decided the case on the grounds 
that either until the discovery of the “stranger” there was no taking, or, if 


(1) (1873), 37 J.P. 629; L.R. 2 C.C.R. 38. 
(2) (1885), 50 J.P. 181; 16 Q.B.D. 190. 

(3) 107 J.P. 134; [1943] 1 All E.R. 642; [1943] K.B. 458. 
(4) (1853), 17 J.P. 69; Dears. C.C. 149. 
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there was an antecedent taking, it was, though inadvertent, unlawful. Parxs, B 
rested his judgment on the second ground only, namely, that the original takin 
was a trespass. In my judgment, this case is a strong authority in favour of th 
prosecutor. Both in the case of the flock of sheep and the pay envelope, 
accused man honestly took away something which he did not know was the 
and, therefore, in relation to which he was then incapable of forming an intentie 
honest or otherwise. Whatever the appropriate form of action might be, 
accused man in the case of the lamb had no legal right to it. In the present cs 
in the light of the true facts, which is the light in which legal rights are asce 
tained, neither had the accused in this case any right to the money which 
misappropriated. 

In his judgment in R. v. Ashwell (1), Lornp CoLERIpGE, C.J., says: 


““ In good sense it seems to me he did not take it till he knew what he had 
got; and when he knew what he had got, that same instant he stole it.” 


This passage is cited with approval in the judgment of the court in R. v. Hudso 
(2), where this passage appears: 
“That is what [the appellant] did in this case. As soon as he saw what 
he had got, he made up his mind to steal it...” 


Lorp COLERIDGE discusses R. v. Riley (3) in his judgment in R. v. Ashwell (I 
where he expresses the view that the result would have been the same if thé 
owner of the lamb had been present when it was driven off. The point may be 
stated in another form, namely, that, as the taking is a necessary ingredient) 
in the crime of larceny and is governed by the word “fraudulently”, that m 
connote that there cannot be a taking within the section unless the taker knoy 
what he is taking, or at least whether what he is taking belongs to him or not 
Put more shortly, the taking must be an act of the mind as well as of the hand 
R. v. Riley (3) does not touch on the first point raised by the prosecutor on thé 
subject of consent as, on the facts, that question did not arise. 

Ruse v. Read (4), a case where the original taking, though not felonious, was 
trespass, re-affirmed the validity of the decision in R. v. Riley (3), but it is alsa 
to be observed that the decision in R. v. Hudson (2) was referred to with approve 

Notwithstanding the meticulous care which the appeal committee applied 
the hearing of the appeal and the preparation of this case, both on principle an¢ 
in accordance with the authorities, in my judgment for the reasons stated above 
they were wrong to quash the conviction. It would seem a strange anomaly that, 
if the wages clerk had inadvertently dropped the envelope and its contents an¢ 
the accused had chanced to find it and, on picking it up and finding what we 
inside misappropriated the money, he would have been guilty of larceny, bu 
on the present facts, having been equally dishonest, gets off scot free. 


Appeal dismissed 
Solicitors: Sharpe, Pritchard & Co., for R. P. Tunstall, Maidstone. 


T.R.F.B 


(1) (1885), 50 J.P. 181; 16 Q.B.D. 190. 
(2) 107 J.P. 134; [1943] 1 All E.R. 642; [1943] K.B. 458. 
(3) (1853), 17 J.P. 69; Dears. C.C. 149. 
(4) [1949] 1 All E.R. 398; [1949] 1 K.B. 377. 
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. OF MICH. QUEEN’S BENCH DIVISION 


MAY 1 G 1958 (Lorp Gopparp, C.J., HitBERY AND DEvLIn, JJ.) 


March 9, 1956 
Re RUTTY 


Mental Defective—Detention under order of judicial authority—Person “ found 
neglected ’’—Mental Deficiency Act, 1913 (3 and 4 Geo. 5, c. 28), 8. 2 (1) (0) (i). 
On Dec. 9, 1948, a magistrate, duly appointed and acting as the judicial authority 
under the Mental Deficiency Acts, 1913-1938, heard a petition by the supervising 
officer of the Essex County Council alleging that the applicant was a mental defective 
subject to be dealt with under the Acts and asking for a reception order directing 
her to be detained in an institution for mental defectives. On the hearing of the 
petition the magistrate found that the applicant, being a feeble-minded person, 
was a defective within the meaning of the Acts and that she was subject to be 
dealt with under the Acts by reason of her being “‘ found neglected” in June, 
1948, within the meaning of s. 2 (1) (b) (i) of the Act of 1913. The relevant facts as 
they existed in June, 1948, were as follows. When three months old, the applicant 
had been placed by her mother in a poor law institution in Essex. She had been 
cared for and brought up by the poor law authorities, and had been sent to ordinary 
schools. After leaving school at the age of fifteen, she had been employed in various 
ways, but had not given satisfaction. By June, 1948, she was seventeen years of 
age and there was no power to detain her in the poor law institution. She was 
still an inmate in the institution, but it was feared that she was about to remove 
herself and there was evidence that she was a borderline high-grade mental defective. 
The magistrate ordered the applicant to be sent to the Royal Eastern Institution, 
Colchester, to be detained there or in any other institution to which she might be 
transferred in accordance with the regulations for the time being in force under the 
Acts. Since December 9, 1948, the applicant had been in institutions in the care 
and under the control of the Essex County Council and the Board of Control. 
After a period of stabilization and training she was given leave of absence on licence, 
first to an aunt, then to a private nursing home and hospital, and, finally, to her 
half-brother, with whom she was still on licence. The applicant applied for a writ 
of habeas corpus, alleging that the order of December 9, 1948, was ultra vires 
the Act of 1913, inasmuch as she was not then a person subject to the Act who 
could be dealt with on such a petition and that there was no evidence on which 
the magistrate could properly find that she was such a person. The return to the 
writ was made by the Board of Control and the physician superintendent of the 
Royai Eastern Counties Hospital, and stated that the applicant was detained 
by virtue of the order of December 9, 1948, which, it was said, contained the grounds 
for the making of it and was on its face a valid order. 

HE tp: (i) that the Divisional Court had power to receive affidavit evidence in 
order to decide whether there was any such evidence before the judicial authority 
as would justify its finding that it had jurisdiction to deal with the matter and 
make an order; 

(ii) that the words “‘ found neglected” in s. 2 (1) (b) (i) of the Act of 1913 must 
be construed as meaning physically suffering from a lack of essentials through 
want of reasonable care, and must be intended to be applicable to a condition 
which was already in existence and not to a future condition, so that the local 
authority was not empowered to act merely because a mental defective needed 
care and training which could not be provided in his home; 

(iii) that there was, therefore, no evidence before the judicial authority that the 
applicant was a mental defective “ found neglected,”’ and the writ must issue and 
the applicant be discharged. 

Per Lorp Gopparp, C.J., and Dreviin, J.: On the hearing of a petition for the 
making of a reception order it is for the judicial authority to apply such tests 
and to call for such evidence as he may require in order to determine whether the 
person brought before him is a person in respect of whom a reception order should 
be made. It is not enough that he should rely on the two medical certificates 
which are required to give him jurisdiction. 


Motion for habeas corpus. 
On Dec. 9, 1948, Christopher John Jolly, a justice for the borough of Colchester 


AW LIBRA... ¥ 
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and a justice specially appointed under the Lunacy Act, 1890, and a judicial 
authority under the Mental Deficiency Act, 1913, heard a petition by the 
supervising officer of the Essex County Council alleging that the applicant, 
Kathleen Rutty, was a mental defective. The magistrate considered the petition, 
two medical certificates, the statutory declaration made by the petitioner 
and one of the doctors, and the consent of the applicant’s mother and found that 
the applicant was a defective within the meaning of the Mental Deficiency Acts, 
1913 to 1927, being a feeble-minded person and that she was subject to be 
dealt with under the Acts by reason of the circumstance that she was found 
neglected. He ordered her to be sent to the Royal Eastern Counties Institution 
at Colchester to be detained there or in any other institution to which she might 
be transferred in accordance with the regulations under the Acts. In accordance 
with the order, which was renewed from time to time, the applicant came under 
the care and control of the first two respondents, the Board of Control and 
Ralph Marshall Bates, the medical superintendent of the Royal Eastern 
Counties Institution. She was subsequently allowed.out on a residential licence 
granted on Oct. 11, 1955, to her half-brother, Alfred John Bradman, the third 
respondent. On Feb. 6, 1956, she applied for and was granted a writ of habeas 
corpus directed to the three respondents. A return to the writ was made by 
the first two respondents. The applicant was also granted leave to move for 
certiorari against the judicial authority, viz., the magistrate who had made the 
reception order. 

Platts-Mills and Turner-Samuels for the applicant. 

Mrs. E. Underhill for Mr. John Bradman, the third respondent. 

Rodger Winn for the Board of Contrel and Dr. Bates, the medical superintendent 
of the Royal Eastern Counties Institution, the first and second respondents. 

Hines for the judicial authority. 

Cur. adv. vult. 


Mar. 9. LORD GODDARD, C.J.: I will ask HILBERY, J., to read the 
first judgment. 


HILBERY, J.: On Dec. 9, 1948, a magistrate duly appointed and acting 
as the judicial authority under the Mental Deficiency Acts, 1913 to 1927, heard 
a petition by the supervising officer of the Essex County Council alleging that the 
present applicant was a mental defective and was subject to be dealt with 
under the Act and asking for a reception order to be made and that she should 
be ordered to be detained in an institution for defectives. 

On the hearing of this petition the magistrate found that the applicant was a 
defective within the meaning of the Mental Deficiency Acts, 1913 to 1927, being 
a feeble-minded person and also found that she was subject to be dealt with 
under the Acts by reason of her being found neglected. He ordered the applicant 
to be sent to the Royal Eastern Counties Institution, Colchester, to be detained 
there or in any other institution to which she might be transferred in accordance 
with the regulations for the time being in force under the said Acts. 

Since Dec. 9, 1948, the applicant has been in institutions in the care and under 
the control of the Essex County Council and the Board of Control. After a period 
of stabilisation and training she was given leave of absence on licence, first to an 
aunt, then to a private nursing home and the Ryland Hospital and finally to her 
half-brother with whom she was still on licence at the time of the hearing of this 
application. 

The applicant applied for a writ of habeas corpus alleging that the order 
made on the hearing of the petition on Dec. 9, 1948, was ultra vires the Mental 
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Deficiency Act, 1913, inasmuch as she was not then a person subject to the Act 
who could be dealt with on such a petition and there was not, on the facts of her 
case, any evidence before the magistrate on which the magistrate could properly 
find that she was a person subject to be dealt with under the Act on such a 
petition. We ordered the writ to issue. 

The return to the writ which has to be considered is that made by Ralph 
Marshall Bates, the physician superintendent of the Royal Eastern Counties 
Hospital and the Board of Control returning that the applicant was detained 
in the custody of Dr. Bates “‘ by virtue of a reception order dated Dec. 9, 1948 ”” 
a copy of which was annexed to the return, which it was said contained the 
grounds for the making of the order and was on its face a valid order for the 
detention. The order set out the second order I have alluded to at the opening 
of this judgment made by a magistrate, one Christopher John Jolly, acting as 
the judicial authority under the Mental Deficiency Acts, 1913 to 1927. 

It is important in the first place, to observe that the Mental Deficiency Act, 
1913, does not empower the authorities designated by the Act to obtain reception 
orders resulting in detention and deprivation of liberty in the case of all mental 
defectives however circumstanced. Only such mental defectives as come within 
the classes defined by the Act can be deait with in the exercise of the powers 
given by the Act. It is necessary, therefore, to see who are the persons who can 
be dealt with under the Act and made subject to an order on such a petition. 


Section 2 (1) states: 

** A person who is a defective may be dealt with under this Act by being 
sent to or placed in an institution for defectives or placed under guardian- 
a 

and sub-s. (1) (b) of s. 2 enacts that a person who is a defective may be dealt 
with under the Act by being sent to or placed in an institution for defectives or 
placed under guardianship 

“if in addition to being a defective he is a person—(i) who is found 
neglected, abandoned, or without visible means of support, or cruelly 
treated...” 

The magistrate based his decision on the question whether the applicant was 
subject to be dealt with under the Act as a defective on a finding by him that 
she was a person “‘ found neglected ”’. If there was no evidence on which he could 
properly so find, there was no power to order her detention, however mentally 
defective she might be. Whether there was such evidence depended in this case 
on whether on the facts of her case it could be adjudged that the applicant had 
been “‘ found neglected ” within the meaning of those words as used in the Act 
and properly construed. Unless, on the correct interpretation of those words 
“found neglected ” as they are used in the statute, the applicant could be held, 
on the evidence before the magistrate, to be a person “ found neglected ”’, she 
was not amenable to the jurisdiction conferred by the Act although she might 
be a mental defective. 

On an application for a writ of habeas corpus this court does not sit as a court 
of appeal. It will not re-hear the matters which were to be decided by the 
judicial authority. The court will, however, admit affidavit evidence in order to 
decide whether there was any evidence before the judicial authority such as 
would justify his finding that he had jurisdiction to deal with the applicant and to 
make an order. 

In Re Bailey (1) where the return to a writ of habeas corpus was that the 


(1) (1854), 18 J.P. 630. 








Justice of the Peace and Local Government Review Reports. May 5, 1956. 


156 JUSTICE OF THE PEACE AND Vol. 


detention of the applicant was on a conviction and warrant for an offence 
against the statute 4 Geo. 4 c. 34, namely, that the prisoner, being employed 
on a contract of service, had unlawfully absented himself from that service 
contrary to the statute, the court held that affidavit evidence was admissible 
to show that there was not evidence before the justice on which the justice could 
properly decide that there was such a contract of service, since if there was no 
contract of service the justice had no jurisdiction. 

In Re Baker (1), where there had been a second conviction of the applicant for 
absenting himself when under a contract of service, it was held by PoL.ockg, 
C.B., and Watson, B., that affidavits might be used to show that the 
absenting in respect of which a second conviction took place was the not 
returning to the service after the expiration of the imprisonment under the first 
conviction, for in that case the justice had no jurisdiction. 

In Re Authers (2), where the return showed that the prisoner had been 
convicted and was imprisoned as for a second offence under s. 3 of the Licensing 
Act, 1872, affidavit evidence was apparently admitted to show that the first 
conviction taken into consideration by the justice had been a conviction under 
an earlier and different statute and could not, therefore, be taken into account 
by the justice as entitling him to treat the conviction before him under the 
Licensing Act, 1872, as a second conviction. The court held that it could receive 
affidavits to show that the magistrate had ‘‘ found a previous conviction when, 
in point of fact, there was none.” 

Lastly, in R. v. Judge Radcliffe. Ex p. Oxfordshire County Council (3), 
which, it is true, was an application for a writ of certiorari to quash two 
orders made by the county court judge acting as the judicial authority under 
the Mental Deficiency Act, 1913, affidavits were admitted to show that there 
were no proper grounds for making the orders admissible by the statute. One 
of the orders in question was a reception order made on the ground that the 
subject had no means of her own and was incapable of earning her own living 
and was not legally maintainable in their home by her parents, and was without 
visible means of support within sub-s. (1) (b) (i) of s. 2 of the Mental Deficiency 
Act, 1913. The court in terms there stated that on the application before it the 
court had to see: 


“* .. whether the learned county court judge had any sufficient and proper 
materials before him to justify him in making these orders and whether in 
making them he acted on proper grounds contemplated by the statute ” 


and held that he had not. 

We therefore examined the return in the light of the affidavits to ascertain 
whether it was true that the applicant was a mental defective who was amenable 
to the procedure by way of petition under the Mental Deficiency Act, 1913. That 
inquiry involves the question whether on a proper construction of the Act there 
was any evidence on which the judicial authority could properly, that is as 4 
matter of law, find that she was a person “‘ found neglected ’” who could therefore 
be made the subject of the order which was made. 

The magistrate who heard the petition on Dec. 9, 1948, by his affidavit says 
that he decided that the applicant was a person subject to be dealt with under 
the Act by reason of her being “found neglected”. He had before him 4 
statutory declaration by the petitioning officer of the Essex County Council that 
the applicant was subject to be dealt with under the Acts, that is to say, the 


(1) (1857), 21 J.P. 486; 2 H. & N. 219. 
(2) (1889), 53 J.P. 116; 22 Q.B.D. 345. 
(3) 79 J.P. 546; [1915] 3 K.B. 418. 
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Mental Deficiency Acts, 1913 to 1927, because she was “found neglected ’’. 
Such a declaration in support of the petition was necessary under s. 5 of the 
Mental Deficiency Act, 1913. By itself that statement by the petitioning 
officer is no more than an assertion that the subject of the petition was in fact 
“ found neglected ”. The inquiry by the judicial authority was a judicial inquiry 
and involved the duty to decide whether the circumstances of the person who 
was the subject of the petition were such that on a proper construction of the 
words in the statute she ought to be found to come within them. The magistrate, 
indeed, informs us that normally he would consider the petition and the docu- 
ments required by s. 5 of the Mental Deficiency Act, 1913, and the petitioning 
officer would give him the facts on which it was represented the alleged defective 
was a person liable to be dealt with under the Act, together with other rek-vant 
matters concerning the family of the alleged defective, her home conditions and 
educational attainments. 

It was in June, 1948, that the petitioning officer had caused the applicant to 
be removed from the poor law institution where she was to a place of safety on 
the ground that she was at that date ‘“‘ found neglected ”. The fair and reasonable 
inference is, therefore, that the magistrate did not decide that the applicant 
was subject to be dealt with under the Act as a defective ‘‘ found neglected ” 
on the mere statement in the affidavit supporting the petition, but in addition 
had before him the facts concerning the applicant on which the petitioning 
officer alleged that this applicant was “‘ found neglected ”’ in June, 1948. 

The relevant facts as they existed in June can be summarised as follows: 
When three months old the applicant had been placed by her mother in a poor 
law institution in Essex. She had been cared for and brought up by the poor 
law authorities. She had been sent to council schools. After leaving school 
at the age of fifteen she had been employed in various ways but had not given 
satisfaction. By June, 1948, she was seventeen years of age and there was no 
power to detain her in the poor law institution. She had £19 saved from her 
wages standing to her credit in the Post Office Savings Bank. As an inmate of 
the poor law institution brought up from childhood by the poor law authorities, 
she had been clothed, fed and housed and in addition sent to school. She was 
still an inmate in the institution, but it was feared that she was about to remove 
herself from the institution. There was evidence that she was a border-line high 
grade mental! defective. 

Counsel for the respondents argued that although in June those were the 
circumstances she could then properly be said to be “‘ found neglected ”’ because 
there was evidence that she was a mental defective and as such she required 
the special care appropriate for a mental defective, and being in an institution 
that could provide no more than the primary wants of an ordinary human being, 
such as food, clothing and shelter she was rightly to be regarded as “ found 
neglected ”. Counsel further argued that if a mental defective is not being pro- 
vided with the special care and special education which such a defective can 
and will receive if a reception order is made, that defective is neglected within 
the meaning of the Mental Deficiency Act, 1913, and that that interpretation has 
been put on the Act in a large number of cases. 

I am quite unable to agree with this interpretation of the words “ found 
neglected ” as they are used in the Act in the context in which they are used 
[s. 2 (1) (b) (i)]. The Act is not designed to give power to local authorities to take 
under their control all mental defectives. The powers given are carefully limited 
by the Act and are only exercisable over persons coming within one or other of 
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the categories enumerated in s. 2. The side-note of that section reads: ‘‘ Circum. 
stances rendering defectives subject to be dealt with ’’. The words in s. 2 “‘ found 
neglected ” are followed by the words “‘ abandoned, or without visible means of 
support, or cruelly treated’. In that context they strongly suggest that the 


defective must be found through neglect in some degree of distress, such thata | 


reasonable and humane authority having power under the Act ought to exercise 
the powers given by the Act and remove such a person to a place of safety and 
cause a petition to be presented. 

** Abandoned ” is a word which connotes a positive act on the part of someone 
who is responsible for the defective whereby that person has relinquished al] 
care and control and forsaken the defective, thus leaving the defective wholly 
unprovided for and unprotected. It envisages, as do the words “‘ cruelly treated ”, 
a physical condition brought about by positive and wrongful acts done to the 
defective which could properly be said to require the intervention of the authority 
by the exercise of the powers given to it by the Act. True the expression “‘ found 
neglected ” connotes a sin or sins of omission rather than of commission but 
when one finds that the expression “‘ found neglected ” is used and coupled with 
these two expressions “‘ abandoned ”’ and “ cruelly treated ” to describe the only 
circumstances which will render a defective person subject to be dealt with under 
the Act, the word “‘ neglected ” must at least be construed as meaning physically 
suffering from a lack of essentials through want of reasonable care. 

Whether this construction which I have put on the words, “‘ found neglected ” 
as used in the Act is correct or not, counsel’s contention appears to me to be 
answered by the fact that by the Mental Deficiency Act, 1927, s. 2, an amendment 
was specially made to s. 2 of the Mental Deficiency Act, 1913, whereby it was 
enacted that there should be inserted in para. (b) (i) of s. 2 (1) of the Act of 1913, 
after the word “‘ treated ” the words 


“*... or with respect to whom a representation has been made to the local 
authority by his parent or guardian that he is in need of care or training 
which cannot be provided in his home.” 


There in express terms Parliament has contemplated and dealt with the situation 
of a mental defective whose need is training which cannot be provided in his home. 
The local authority is not empowered to act because a mental defective needs 
care and training. In such a case it is only if the parent or guardian of the defective 
has made a representation to the authority that the authority can act. It would 
be strange, indeed, that Parliament should think it necessary to make this amend- 
ment if the local authority was already empowered by the words “ found 
neglected ” to deal with any mental defective who could not be provided in his 
home with the care and training needed by a defective. 

Furthermore, the words “found neglected” can only be intended to be 
applicable to a condition which is in existence. They are not apt to refer toa 
future condition which it is apprehended will or may come about. 

For these reasons I am of opinion that there was no evidence before the 
judicial authority who made the reception order for the detention of the applicant 
on which that authority could properly decide that the applicant was a mental 
defective ‘‘ found neglected ”’. 

The applicant was, therefore, not one in respect of whom the powers given 
by the Mental Deficiency Act, 1913, could be exercised and we accordingly 
order her to be discharged. 


LORD GODDARD, C.J.: I entirely agree with the judgment prepared 
and delivered by H1tBEry, J., and desire to add very little. 
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That this court has power to examine into the truth of the facts set forth in 
the return to a writ of habeas corpus and to examine them by means of affidavit 
evidence is clear from s. 3 and s. 4 of the Habeas Corpus Act, 1816. That 
Act effected a notable change in the law. Previously neither at common law 
nor by the Habeas Corpus Act, 1679, could the court do more than look at the 
return and decide whether on its face it showed a lawful cause of detention. The 
facts could only be controverted by an action for a false return. The reason for 
this is made clear by the opinion of Wixmot, J., delivered before the House of 
Lords in 1758, which will be found in the volume in which the opinions of that 
great and most learned judge are collected entitled Wilmot’s Opinions (1) (Wilm. 
at p. 77). It was because questions of fact were involved and it was only a jury 
that could decide them. If on inquiry the court finds there was no evidence 
by which the order or conviction can be sustained, they can release on habeas 
corpus or quash on certiorari. This is clear from the cases cited by HitBEry, J. 
But if there is evidence, whatever this court may think of it and no matter what 
conclusion the members of the court might have come to if they had been deciding 
the case which led to the conviction or order, they cannot disturb the finding, 
for so to do would be to act as a court of appeal in a matter in which no appeal 
is given. It is for this reason that it is so important to stress the duty of the 
judicial authority, especially in deciding whether the person brought before. him 
is a mental defective. It is not enough that he should have two medical certifi- 
cates. That they should have been given is a necessary preliminary to his having 
jurisdiction; but they are not conclusive in any shape or form. Had it been so 
intended, the statute would have so provided and enabled the judicial authority 
to act merely on reading the certificates. Section 6 of the Mental Deficiency Act, 
1913, makes it perfectly clear that there is to be a judicial inquiry and that the 
authority is in any case obliged to see the person concerned. In many cases, no 
doubt, the appearance and demeanour of the patient, to use a convenient phrase, 
would be enough when coupled with the certificates, but I cannot believe it 
would ever be sufficient in the case of one who nowadays is described as a 
border-line high grade mental defective, whatever that may mean. These people, 
I gather, are those whom no one except psychiatrists would recognise as mentally 
defective, and that there is room for a difference of opinion among the latter is 
shown by the affidavits in this case. There are plenty of idle, naughty and 
mischievous children and young persons who are not mental defectives within 
the Act. It is for the judicial authority to apply such tests and to call for such 
evidence as he may require, and I hope this is generally done. It is of the first 
importance, however, that the justice should not think that on the question 
whether the patient is a mental defective he is merely to act as a rubber stamp, 
to use a convenient colloquialism. The affidavits in this case lead me to think 
that Mr. Jolly did have evidence before him and that he must have made some 
inquiry, and I see no ground on which we could say that there was no evidence 
to support his finding as to mental deficiency. 

On the other point, I entirely agree that there was no evidence to support the 
finding that the patient was found neglected within the meaning of the Mental 
Deficiency Act, 1913. This is clear from the context in which the words “ found 
neglected ” appear. To give it the meaning contended for by the respondents 
would mean that a child living in a good, perhaps luxurious home, to whom 
every attention and loving care is being given could be taken against the will of 
its parents and confined in an institution because some doctors think that some 
form of treatment might be beneficial, and the parents would be placed under the 


(1) (1758), Wilm. 77. 
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stigma of having neglected their child. While no doubt what was done in this 
case was thought and intended to be for the benefit of the girl, persons of whatever 
age are not to be deprived of their liberty and confined in institutions merely 
because doctors and officials think it would be good for them. 


DEVLIN, J.: Counsel for the respondents in this case conceded that the 
principle which was laid down in R. v. Judge Radcliffe. Ex p. Oxfordshire County 
Council (1), which principle HitBery, J., has already quoted, was the one 
that applied to this case, and accordingly the only matter which it is necessary 
for the court to determine is the meaning of “ found neglected” in s. 2 of 
the Mental Deficiency Act, 1913. On that point, I entirely agree with the 
reasoning that has been given by HiLBery, J., and I need add nothing to it, 
I wish, however, also to say that I entirely agree with what the Lord Chief 
Justice has just said about the duties of judicial authorities. I should like to 
point out that it is not enough under s. 1 [of the Mental Deficiency Act, 1913] 
that a person should be found to be a mental defective. That is only the first 
of the two stages in the inquiry that has to be made under s. 1, quite apart 
from s. 2, which we have been investigating in this case. For the purposes of 
s. 1, “‘ mental defectiveness ’’ means [see s. 1 (2)] 


““a condition of arrested or incomplete development of mind existing 
before the age of eighteen years...” 


That is the first thing the judicial authority has to find, and no doubt on that 
point the opinions of experts may be valuable to him. Having found that, he 
must then go on to consider whether the mental defective falls within one of the 
four categories, in this case the category of the feeble-minded, and for that purpose 
the Act requires that the mental defectiveness should be so pronounced [see 
s. 1 (1) (e)) 
““. .. that they [that is, the mental defectives] require care, supervision 
and control for their own protection or for the protection of others...” 


Although on that matter, too, the medical evidence may be of assistance, it seems 
to me to be peculiarly a matter on which the judicial authority, having made all 
the inquiries he thinks necessary in the best interests of the mental defective, 
should form his own view about the latter’s probable behaviour in the future 
and arrive at his own determination accordingly. 

[After a discussion as to costs the court ordered that the Board of Control 
should pay to the applicant her party and party costs of these proceedings 
but did not award costs to the third respondent.] 

Order that the applicant be discharged: 

Solicitors: Robert K. George; The Solicitor, Ministry of Health; W. J. Piper, 
Chelmsford. 

T.R.F.B. 
(1) 79 J.P. 546; [1915] 3 K.B. 418. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., anD CoLLINGwoop, J.) 
February 9, 13, 1956 
SULLIVAN v. SULLIVAN 


Husband and Wife—Adultery—Reasonable belief by one spouse that the other has 
committed adultery—Notice of substance of case sufficient. 

Where a charge of having committed adultery is made in matrimonial proceedings 
before justices full and proper particulars should be given. Where, however, in 
such proceedings one party proposes to rely on a reasonable belief that the other 
party has committed adultery, it is appropriate and sufficient to give notice of 
the substance of the former party’s case, and it is not a matter of course that 
specific allegations of adultery should be made. 

AppeEAL by husband against order of Bristol justices whereby they made 
an order in the wife’s favour under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, on the ground of his desertion. 


G. G. Macdonald for the husband. 


Huntley for the wife. 


LORD MERRIMAN, P., in the course of his judgment said: The justices 
held that the wife had proved her complaint of desertion as from Sept. 23, 1955. 
As that was the date on which the wife herself left the matrimonial home, it 
was necessary for her to justify it and to show that, in effect, she had been 
expelled by the husband’s conduct. This she sought to do by asserting that she 
left in the reasonable belief, induced by the husband’s conduct, that he had 
committed adultery, and she relied on certain events which occurred between 
Thursday, Sept. 15, and the discovery by her on Sunday, Sept. 18, of the state 
of the husband’s clothing. There was no formal complaint of adultery. Her 
complaint was one of desertion on Sept. 23, 1955, but on Oct. 26 her solicitors 
wrote to the husband’s solicitors asking them to accept the letter as notice that 
they intended on behalf of the wife to allege that the husband had committed 
adultery with a woman unknown on Friday, Sept. 16, 1955. By letter of Oct. 31 
the date was corrected; the husband’s solicitors were invited to note that it 
should have been alleged that adultery had been committed with a woman 
unknown on Saturday, Sept. 17, not Friday, Sept. 16; but it was still an allega- 
tion that adultery had been committed. Finally, on Nov. 25, it was corrected 
again; this time they said: 

“In view of the nature of the evidence on which we must rely it would 
be improper to specify any particular date on which adultery was committed, 
and we therefore feel that we must give a fresh notice of allegation (sic) in 
substitution of the one dated Oct. 31 [the correction to Saturday, Sept. 17] 
to read ‘ adultery with a woman unknown shortly before the discovery of 
the stains and blood on [the husband’s] outer- and under-clothing on the 
morning of Sunday, Sept. 18 ’.” 


Taken over the whole period, that summarises the charge of adultery as having 
been committed between Thursday, Sept. 15, and the discovery of certain marks 
on Sunday, Sept. 18. 

Short of an actual formal complaint, it would be difficult to imagine a plainer 
charge of adultery on a specified or at least an ascertainable date, albeit the 
charge was not with a specific woman but with a woman unknown. Moreover, 
in their reasons the justices say that it was admitted that written notice had been 
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given to the husband of the wife’s intention to allege that he had committed 
adultery. However, the justices were not satisfied that adultery had been 
proved, though they found that the wife had reasonable grounds at the time for 
believing that the husband had committed adultery, and that such belief wag 
induced by his conduct. In one phase of the argument counsel for the wife 


submitted that there had been no determination adverse to the wife on the issue | 


whether the husband had in fact committed adultery, because adultery was not 
the subject of her formal complaint, and that the notices to which I have just 
referred were given because of what was stated to be the universal practice to 
give notice of a charge of adultery whenever adultery was mentioned in any form 
whatever. 

I do not in the least degree retract from the decision of this court in Duffield 
v. Duffield (1) in which I said: 

‘TI wish to emphasise, as has been emphasised repeatedly by this court, 
that it is of the utmost importance that, whenever a charge of adultery is 
made, in whatever context, under the summary jurisdiction procedure, 
full and proper particulars should be given.” 


I repeat that the words were ‘“‘ whenever a charge of adultery is made”. The 
point is that a charge of adultery may be made in more than one context, for 
example (and these are not necessarily intended to be exhaustive): as a bar to 
the jurisdiction of the court under s. 6 of the Summary Jurisdiction (Married 
Women) Act, 1895, as a ground for revoking an order under s. 7 of the Act, asa 
defence to a charge of desertion, or as ground for substantive relief at the instance 
of either the husband or the wife. There is, however, an essential difference 
between making a charge of adultery and alleging that the conduct of one spouse 
or the other has induced a reasonable belief that adultery has been committed. 
In my opinion, a specific allegation of adultery should not be made merely as a 
matter of course unless it is intended to make the actual charge of adultery. 
In the present case it would have been appropriate and sufficient to give notice 
that the wife intended to rely in support of the charge of desertion on a reasonable 
belief that adultery had been committed at the time and in the circumstances 
specified; in other words, to state the substance of her case. I think that that is 
the true effect of the decisions of this court in Frampton v. Frampton (2) and 
Jones v. Jones (3). I am making these observations in deference to the statement 
of counsel for the wife that there is a practice which is supposed to necessitate 
the charge of adultery merely because the charge of reasonable belief in adultery 
is being put forward, whether by way of defence or otherwise, and it is desirable 
that the matter should be brought back to where it was left in Jones v. Jones (3), 
viz., that what is required is a correct statement of the substance of the wife’s 
case, but that adultery should not be charged merely as a matter of course. 
[His Lorpsurp then dealt with the substance of the appeal.] 


Solicitors: Vallance & Vallance, for Parry, Mackan & Hamilton, Bristol; 
Pengelly & Co., for J. W. Ward & Son, Bristol. 
G.F.L.B. 


(1) 113 J.P. 308; [1948] 1 All E.R. 1105. 
(2) [1951] W.N. 250. 
(3) 118 J.P. 563; [1954] 3 All E.R. 476n. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HILBERY AND ByRngE, JJ.) 
March 12, 1956 
R. v. COTTRELL (No. 2) 


Road Traffic—Disqualification for holding driving licence—General disqualification 
—Subsequent application to vary—Powers of court—Road Traffic Act, 1930 
(20 & 21 Geo. 5, c. 43), s. 7 (3). 

Where a defendant has on conviction been disqualified, under s. 6 (1) of the Road 
Traffic Act, 1930, for holding a driving licence, and, subsequently, before the period 
of disqualification has expired, applies to a court, under s. 7 (3) of the Act, for 
removal of the disqualification, such court may either remove the disqualification 
entirely or refuse to alter it, but it has no power to vary the disqualification, e.g., 
by ordering that it should continue to apply only to a limited class of vehicles. 


APPLICATION for leave to appeal against sentence. 


The applicant, Haydn Cottrell, having pleaded Guilty at the summer assizes 
for Glamorganshire in July, 1954, to a charge of dangerous driving, was ordered to 
pay a fine of £50 and was disqualified for driving motor vehicles of all classes for 
a period of five years. In imposing the disqualification, the trial judge (GLYN- 
Jones, J.) intimated that to vary the disqualification after one year so as to 
permit the applicant to drive a motor cycle would, if the court were satisfied 
with his behaviour, not be out of keeping with the sentence. In November, 
1955, the applicant, who had been of good behaviour since the time of his sentence, 
applied under the Road Traffic Act, 1930, s. 7 (3), to McNarr, J., at the autumn 
assizes for Glamorganshire to have the disqualification imposed on him varied 
so as to permit him to drive a motor cycle. McNarr, J. (ante p. 45), held that he 
had no power, under s. 7 (3) of the Act, to vary the disqualification by removing 
it in part, and dismissed the application. The applicant applied for an extension 
of time in which to appeal and for leave to appeal against the sentence imposed 
in July, 1954. 


No counsel appeared. 


LORD GODDARD, C.J., delivered the judgment of the court in which he 
stated the facts and continued: McNarr, J., held, as this court thinks quite 
rightly, that he had no power to vary the order. I will deal first with the position 
as it stands under the Road Traffic Act, 1930, and then say why we are giving 
the applicant an extension of time to appeal. By s. 6 (1) of the Act it is provided: 


“* Any court before which a person is convicted of any criminal offence 
in connection with the driving of a motor vehicle (not being an offence under 
Part IV of this Act)—(a) may in any case, except where otherwise expressly 
provided by this Part of this Act, and shall where so required by this Part 
of this Act, order him to be disqualified for holding or obtaining a licence 
for such period as the court thinks fit...” 


need not read the next clause, but there is a proviso: 


‘* Provided that, if the court thinks fit, any disqualification imposed under 
this section may be limited to the driving of a motor vehicle of the same 
class or description as the vehicle in relation to which the offence was 


— 


committed.” 


So, where a person is convicted of an offence which either carries or enables the 
court to impose disqualification, the court can do one of three things. It may, 
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except in cases where the disqualification is directed, refuse to disqualify; 
secondly, it may disqualify entirely a person for holding a licence to drive; or, 
thirdly, it can say: ‘‘ We disqualify you from driving the particular class of 
vehicle which you were driving at the time of the accident.” 
Then there is this provision in s. 7 (3): 
“* A person who by virtue of a conviction or order under this Part of this 
Act is disqualified for holding or obtaining a licence, may, at any time 
after the expiration of six months from the date of the conviction or order, 
and from time to time apply to the court before which he was convicted or 
by which the order was made to remove the disqualification, and on any 
such application the court may, as it thinks proper, having regard to the 
character of the person disqualified and his conduct subsequent to the 
conviction or order, the nature of the offence, and any other circumstances 
of the case, either by order remove the disqualification as from such date as 
may be specified in the order or refuse the application.” 


The applicant applied to McNarr, J., at the Autumn Assizes under that sub- 
section to have the applicant’s disqualification altered so that he would be 
permitted to ride a motor cycle. McNarr, J., said that s. 7 did not enable him 
to do this. It enabled him to remove the disqualification but it did not enable 
him to vary the disqualification. I think that this is a point to which the Minister's 
attention might be drawn, as we all know that there is a Road Traffic Bill before 
Parliament at the present time, and it might be a useful thing to make a provision 
that a court may not only remove disqualification but vary a disqualification. 

The first question is whether we should give the applicant leave to appeal 
against his original sentence, that is, the sentence imposed in 1954. 

[His LorpsurP, after considering the intention of the sentence imposed, and 
after saying that the learned judge who had imposed the disqualification had 
explained to him that if he had realised what the consequences would have been he 
probably would have limited the disqualification to. driving motor lorries and 
would not have disqualified the applicant for driving motor cycles, concluded 
that through an error a more serious punishment had been imposed on the 
applicant than was intended, and that the applicant ought to have an extension 
of time in which to appeal. His Lorpsurp continued:] We give the applicant 
leave to appeal against his sentence, and we treat this application as the hearing 
of the appeal. We have decided to alter the sentence which was originally 
passed, leaving the disqualification as it stands for five years but limiting it under 
the proviso to s. 6 (1) to driving motor lorries, which will enable the applicant 
now to drive a motor cycle. 

Sentence varied. 


T.R.F.B. 
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lalify ; PROBATE, DIVORCE AND ADMIRALTY DIVISION 
©; or, 
ass of (LorpD MERRIMAN, P., AND COLLINGWOOD, J.) 
January 26, 1956 
‘his GUINESS v. GUINESS 
— Husband and Wife—Separation order—Variation—Deletion of non-cohabitation 
der, clause—No physical violence—Possibility of reconciliation. 
i or Justices made an order, which included a non-cohabitation clause, in the wife’s 
any favour under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
the to 1949, on the grounds of persistent cruelty, desertion and wilful neglect to main- 
the tain. On an application by the husband to vary the order by deleting the non- 
cohabitation clause, the justices found that while the parties had been separated 
oe he had not offered any physical violence to the wife and that there could be a 
» aS reconciliation if he showed the wife that he regretted his past conduct and that 
such conduct would not recur. 
HeEtp: that, while the wife was entitled to resist any overtures by the husband 
; Sub- with a view to a reconciliation in which he did not recognise the error of his ways, 
Id be to achieve that purpose it was not necessary to maintain in the order the non- 
> him cohabitation clause which precluded the husband from making any overtures at all, 
nable and the clause should be deleted. 
ster’s APPEAL against order of Wimbledon justices. 
efore The parties were married in October, 1953. On Nov. 18, 1954, the justices 
‘ision made an order in favour of the wife under the Summary Jurisdiction (Separation 
on. and Maintenance) Acts, 1895 to 1949, on the grounds that the husband had been 
ypeal guilty of persistent cruelty towards her, had deserted her, and had wilfully 
neglected to provide reasonable maintenance for her. That order contained a 
and non-cohabitation clause. In February, 1955, the child of the marriage was 
had born. The husband applied by complaint to the justices to discharge the order 
on he or to vary the order by deleting the non-cohabitation clause. The justices 
and dismissed both complaints. The husband now appealed only in respect of their 
ded dismissal of the second complaint, relating to the deletion of the non-cohabitation 
the clause. 
— Seuffert and M. A. Gregory for the husband. 
—_— D. R. Ellison for the wife. 
ring 
ally LORD MERRIMAN, P.: As in one, though vital, respect, I differ from 
nder the justices, I wish to say without the slightest reservation that I have absolutely 
cant nothing but praise for the scrupulous care and attention which they have 
obviously given to this matter. The statement of their reasons and the notes 
ried. of the evidence are models of what such things should be, and in saying that I 
include also the note of the earlier hearing, at which the original order was made. 
FB. As there is no challenge to the validity of the original order, and as the history 
of that is so clearly set out in the reasons which the justices give in connection 
with the present application, the accuracy of which is not challenged in any 
particular, I am really absolved from going in great detail into this matter. 
The parties, who are both young, were married in October, 1953. It is an 
important factor in the case that, in relation to the Matrimonial Causes Act, 
1950, they are still under the statutory bar to bringing proceedings for divorce. 
Another important factor which I think should be mentioned, and one which 
counsel for the wife in his clear argument did not dispute, though he did not 
expressly admit it, and which, as I see it, is now common ground, is that the last 
act of ill-treatment of a physical nature occurred at or about Whitsuntide, 1954. 
It is also a curious circumstance that when in November, 1954, the justices made 
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the original order on the grounds of persistent cruelty, desertion and wilful 
neglect to maintain, they held that although the cruelty had been condoned 
and there had been a resumption of cohabitation, so that for either of those two 
reasons it was out of the picture, it had been revived by desertion. From this 
it follows that we are dealing with what would be a continuous charge of desertion, 
albeit coupled, in the background, with a finding of conduct which amounted 
to persistent cruelty, and that the desertion would have been running all this time 
in favour of the wife had it not been that there was this non-cohabitation clause 
in the order. When the matter was first dealt with, in November, 1954, the wife, 
in whose favour the finding of persistent cruelty was made, was still an expectant 
mother. The child was born in February, 1955. I mention this because plainly 
that was one valid reason, if there were no other, for holding that it was necessary 
to protect the wife, who had been treated with cruelty which consisted to a large 
extent of physical violence, from any possible repetition of that conduct at a 
time when she was an expectant mother. There is no challenge against the 
validity or propriety of the original order and the inclusion in it of the non- 
cohabitation clause, and we are concerned solely to deal with the question 
whether that clause should now be retained. 

The justices have realised one aspect of the matter correctly, and in this 
respect they are supported by a passage in my own judgment in the case to which 
they were referred by their clerk, namely, Haynes v. Haynes (1) in which I said: 


“. . . Lrecognise that, so long as this non-cohabitation clause stands, the 
wife can resist any overtures [by the husband to effect a reconciliation].” 


The justices state in their reasons that they recognise that. They go on to say 
that they are satisfied that the wife, who was, of course, the defendant to this 
particular summons, 


“ really wanted a reconciliation if only the husband would, by his conduct 
and attitude towards her, show that he was sorry for his past actions and 
assure her by his words and conduct that he wished to make amends and that 
he would treat her with reasonableness in the future.” 

In the next paragraph they set out the facts, which I think are very important. 
They say that there was no question, during the separation, that the husband had 
shown any signs of physical violence towards the wife, and she had not been 
frightened of any physical violence from him during that period. She expressly 
said that in her evidence. They go on: 


** However, the husband had not either by his words or conduct shown 
the [wife] that he had learned his lesson and realised the error of his ways 
and he had not shown his regret for his past conduct.” 


He had not spoken to her in a proper tone, and, in the wife’s words, had treated 
her “ like a bit of dirt”. They add: 


“His general attitude is also shown by the fact that he visited her with 
his brother, with whom the wife was not on friendly terms.” 


The whole of that paragraph can, apart from the statement that the wife was 
not, and had not been during this period, frightened of any violence, be summed 
up in the sentence that he had not learned his lesson and that, in effect, he could 
not ask to be taken back until he showed that he had done so. The justices 
come back to that again in what I think is a perfectly unimpeachable statement 
of the position in para. 10. They say, after dealing with the preceding paragraph, 
with which I will deal in a moment: 


(1) 116 J.P. 450; [1952] 2 All E.R. 439; [1952] P. 272. 
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“ The justices felt, however, that this marriage could be saved and there 
could be a reconciliation, if only the husband would approach the wife 
with an entirely different attitude, showing her that he recognised the 
error of his ways, that he regretted his past conduct and that such conduct 
would not recur, and that he would provide a suitable home for the wife 
away from his or her relations.” 


With that in mind they add that they informed both parties that they could, if 
they so wished, invoke the assistance of the probation officer. With every word 
of that paragraph I agree. It exactly sums up the position of this husband. 
Unless he proves that he has recognised the error of his ways, does regret his 
past conduct, and gives his wife assurance that such conduct will not recur, 
and so forth, he will not get very far with any overtures for a reconciliation. He 
has to satisfy the court before whom he goes that that really is his attitude. 
Let it be recalled that earlier in their reasons the justices rightly said: 


“As there was a non-cohabitation clause in the order the [wife] was 
entitled to resist any overtures made by the husband for reconciliation.” 


That is why, quite rightly, they dismissed his application to revoke the whole 
order on the ground that he had made such overtures, which she was entitled, 
by the very existence of the non-cohabitation clause, to resist. 

I now come to the one statement in their reasons with which I differ. In the 
paragraph immediately preceding para. 10, which I read a moment ago, they 
say: 

“In view of the above facts and conclusions the justices felt that the 
[wife] should still have the protection of the non-cohabitation clause, and, 
therefore, they dismissed the second complaint applying for variation of the 
order by striking out the said clause.” 


Then they say (in para. 10) that they felt that the marriage could be saved, and 
they set out the handicap under which the husband still laboured. In my 
opinion they have made an error of judgment in the way in which they have 
justified the retention of the non-cohabitation clause. The wife’s protection 
to which she is entitled is that which was set out in para. 10. She is entitled to 
resist any overtures in which the husband does not recognise the error of his 
ways. If he does not show the justices that he has learned his lesson, or does not 
succeed in showing them the contrary, there is an end to any overtures for 
reconciliation on his part. It is not necessary, in order to achieve a reconciliation, 
to maintain a clause in the order which effectually precludes the making of any 
overtures at all, because the wife is entitled to resist them by virtue of the very 
existence of the clause. 

I think that we must differ from the justices in that respect, and allow the 
appeal, and order that the non-cohabitation clause be eliminated from the 
earlier order. 


COLLINGWOOD, J.: I agree. Counsel for the husband does not suggest 
for a moment that it was not perfectly proper that this non-cohabitation clause 
should have been inserted in the original order of November, 1954. But the 
subsequent history, the relationship which has arisen between these parties since 
then, gives rise to considerable hope that they may be reconciled. The marriage 
took place only in October, 1953, and, without going into details, the parties 
have been meeting in circumstances which indicate that there is a good chance of 
their becoming reconciled. One only has to look at one or two sentences in the 
evidence of the wife. She says: 
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‘“*T think if my husband encouraged me, and did not treat me like a bit 
of dirt, we would get on fine.” 


And later: 


“It is only my husband’s attitude towards me. I am not frightened 
of him at all. I would probably go back if he would encourage me more.” 





Then follows a very significant phrase: Just 
“If my husband changed his attitude and the way he spoke to me, and 
courted me again, most probably I would go back. I would then consider 
going to a new town ”’, 
the suggestion having been that in no circumstances would she leave the district | 
in which her parents were. 
That being so, in my opinion it is obvious that anything which militates 
against that possible reconciliation is undesirable, and clearly this clause is an 
impediment to the very overtures which the wife says might very well be 
successful were they made in the right way. 
The husband is a young man and seems to be somewhat uncouth in his manners, 
but possibly, it having been brought home to him, as it clearly is brought home 
to him in para. 10 of the justices’ reasons, the respect in which his previous 
efforts and advances leave much to be desired, he will see the manner in which 
he ought to mend his ways with regard to his future advances towards the wife. 
The presence of this clause clearly does handicap him in the making of those 
advances, and I agree that having regard to what has happened since the 
order was made it is now desirable that the non-cohabitation clause should be 
removed. Appeal allowed. 
Solicitors: R. W. Platt; Sowman, Wells & Potter. 
G.F.L.B. 
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» bit QUEEN’S BENCH DIVISION 
JNIV. OF } MICH. (Dretock, J.) 
January 19, 20, 23, 24, 1956 
ened MAY @GoMGR v. ISAACS AND OTHERS 
,. 
Justices—J wrisdigtion=Achihg 1 without jurisdiction—Maintenance order— Wife's 
allegation ‘of cruelty not proved, but consent order for maintenance made— 
and Husband committed to prison for failure to comply with order—Order discharged 
ider by Divisional Court—Action against justices for damages for false imprison- 
ment and for sums paid to wife under order—Justices Protection Act, 1848 
listrict | (11 & 12 Vict., c. 44), s. 2, s. 3, s. 13—Limitation Act, 1939 (2 & 3 Geo. 6, c. 21), 
s. 21 (1). 
litates In August, 1941, the plaintiff's wife took out a summons under the Summary 
. is an Jurisdiction (Separation and Maintenance) Acts, 1895 to 1925, alleging that the 


ell be plaintiff had been guilty of persistent cruelty to her, and asking for a separation 

and maintenance order. On Aug. 18, 1941, the justices made an order stating 
that, although persistent cruelty had not been proved, the plaintiff had consented 
to an order and directing him to pay his wife maintenance. The amount 


nné 
nea payable under the order was varied on several occasions by order of the same 
, justices and other justices of the same court. The plaintiff fell into arrears with 
ther his payments and was committed to prison for non-payment on three occasions, 
which the last being in 1945, by justices of the same court. On Oct. 6, 1954, the Divisional 
rife. Court of the Probate, Divorce and Admiralty Division discharged the original 
‘those order and the orders of variation on the ground that they were made without 
_ jurisdiction. On Dec. 21, 1954, the plaintiff issued a writ against all the justices 
je the of the court who had sat on the bench when the original orders, the orders of 
ild be variation, and the committal orders were made, claiming damages for false imprison- 
lowed. ment and for the payments made by him to his wife under the orders. The de- 


fendants relied, inter alia, on the Justices Protection Act, 1848, and the Limitation 
Act, 1939, s. 21. It was conceded that the order of Aug. 18, 1941, was bad on the 
*.L.B. face of it, since the justices, having found that persistent cruelty had not been 
proved, had no jurisdiction to make the order. 

Hep: (i) the plaintiff had established a right of action at common law for 
false imprisonment against, in view of the Justices Protection Act, 1843, 
s. 3, only those of the defendants who had made the original order of 
Aug. 18, 1941, or the subsequent variation orders under which the plaintiff had 
been imprisoned, but, in the absence of malice, no cause of action lay for the recovery 
of damages in respect of the moneys paid by the plaintiff under the orders; 
since the proviso to s. 2 of the Act of 1848 did not postpone the accruing of the 
plaintiff's right of action until after the original order and orders of variation had 
been quashed, as these orders were not “‘ convictions ’’ within the meaning of that 
enactment, and since, apart from the construction of s. 2, time began to run for 
the purposes of the Limitation Act, 1929, s. 21, from the dates of the acts of trespass 
constituting the false imprisonment, the plaintiff’s action was barred by s. 21 (1) 
of the Act of 1939. 

(ii) the Justices Protection Act, 1848, s. 2 and s. 13, did not create any cause of 
action which did not exist at common law, although s. 5 of that Act might do so. 


Action by the plaintiff, John O’Connor, against fourteen justices of the peace 
of the petty sessional division of Kingston-on-Thames, claiming damages for 
false imprisonment and for acts done by the defendants without jurisdiction 
while sitting as justices. The damages were of two categories, (a) general 
damages and loss of wages during the time of his imprisonment and money paid 
to secure release from imprisonment, and (b) damages for payments amounting 
to £971 3s. made by him to his wife under certain orders for maintenance. 
Since the issue of the writ, one of the defendants had died, and the action was 
discontinued against two others. 

Fox-Andrews, Q.C., and R. L. Bayne-Powell for the plaintiff. 

Baker, Q.C., and Wacher for the defendants. 
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Jan. 24. DIPLOCK, J.: This is an action brought by the plaintiff against 
a number of justices who are members of the petty sessional division of Kingston- 
on-Thames in the county of Surrey, in respect of acts done by them over a period 
of some thirteen years, allegedly without jurisdiction, and arising out of summary 
matrimonial proceedings instituted by the plaintiff’s wife, Annie O’Connor, 
by a summons dated Aug. 5, 1941. It is an important case; important not 
only to the plaintiff who, as a result of these proceedings, spent 193 days in 
prison, to which, it is common ground, he was not liable, but important also 
from the public point of view, because the plaintiff seeks to make personally 
liable a number of justices as a result of a perfectly bona fide mistake of law made 
by them, or by three of them, or, more accurately, by their clerk, when the 
original proceedings were brought as long ago as August, 1941. The question 
of law which I have to consider in this case is whether any of those justices is 
personally liable to the plaintiff in respect of his imprisonment and in respect of 
sums of money which he paid to his wife over a period of thirteen years in 
consequence of the original order and orders varying it made by them. 

The facts of the case are not in dispute, except in a minor respect. On Aug. 5, 
1941, Annie O’Connor, the wife of the plaintiff, took out a summons under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1925, alleging 
that he had been guilty of persistent cruelty to her and asking for a separation and 
maintenance order. The hearing of that summons took place on Aug. 18, 1941, 
and it is common ground that the justices who then sat, who are the first three 
defendants, found that the allegation of persistent cruelty was not proved. This, 
indeed, appears on the face of the order which was drawn up by them and signed 
by the first defendant on Aug. 18, 1941, and which reads as follows: 


“*Annie O’Connor, wife of John O’Connor (hereinafter called the defendant) 
having made a complaint that the defendant had been guilty of persistent 
cruelty to her, his said wife And the defendant having appeared, and 
persistent cruelty not having been proved but the said defendant having 
consented to an order It is this day ordered and adjudged that the said 
Annie O’Connor be no longer bound to cohabit with the defendant; and that 
the defendant do pay to J. Sackville Bell, collecting officer, for the use of his 
said wife the weekly sum of £1 5s., the first of such payments to be made on 
Monday, Aug. 25, 1941, and subsequent payments to be made on every 
Monday for each succeeding week until this order be altered, varied or 
discharged in due course of law; and that the defendant do pay for the 
costs of the court, the sum of 10s. 6d.”’ 


It is conceded that on that finding that persistent cruelty had not been proved 
the justices had no jurisdiction to make an order under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925, it being a condition precedent 
to their right to make an order that the husband should have been guilty of one 
of the matrimonial offences which are set out in s. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895, one of which is persistent cruelty, and that being 
the one that was relied on. 

The order in itself shows that there was no jurisdiction. It is an order that 
is bad on its face, and where an order is bad on the face of it, it ceases to have the 
advantage which orders, although made without jurisdiction but good on their 
face, have, namely, that they are valid and are to be treated as valid until they 
have been set aside. Authority for that proposition is to be found in a number 
of old cases, of which I would refer to Crepps v. Durden (1), which was a case 
under the Sunday Observance Act, 1677, where a baker was convicted and was 


(1) (1777), 2 Cowp. 640. 
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awarded three penalties of 5s. each for carrying on the trade of a baker on a 
Sunday, those offences being alleged to have been committed on the same 
Sunday. The court held that under the Act there could be only one offence of 
carrying on one’s trade on the same Sunday. The conviction on its face showing 
three offences, the court held that it was bad on the face of it. To quote from a 
passage in the judgment of Lorp MANSFIELD: 


“. . . it is illegal on the face of it; and therefore, as was very rightly 
admitted by the counsel for the defendant in the argument, if put upon 
the record by way of plea, would have been bad, and on demurrer must have 
been so adjudged.” 


The next case to similar effect is Pease v. Chaytor (1), which was a church 
rate case. That was a case where a distress warrant had been issued against 
the plaintiffs for non-payment of church rate. Under the procedure available 
the plaintiff had disputed the rate, and the justices had in those circumstances 
no jurisdiction to issue a warrant of distress for the rate while the matter was 
under dispute. There again it was held, there being a bona fide dispute as to the 
church rate and it so appearing on the record, that the justices were not 
protected. 

The third case to which I desire to refer is Houlden v. Smith (2). This was 
a case, not against justices, but against a county court judge, and it is of 
some importance in relation to some matters which I shall have to discuss 
later to note that the principle as respects justices is no different from the 
principle as respects a county court judge. The defendant was judge of the 
County Court of Lincolnshire held at Spilsby, and the reason why he had no 
jurisdiction was that the plaintiff did not live within the jurisdiction of the 
county court. The headnote sets out the decision simply: 


“‘ A judge of a court of record is answerable in an action for an act done 
by his command, when he has no jurisdiction and is not misinformed as to 
the facts on which jurisdiction depends.” 


The headnote then sets out the facts about the plaintiff living at Cambridge and 
not at Spilsby, and goes on: 


“ Afterwards, while the plaintiff still dwelt and carried on business at 
Cambridge, a judgment summons was issued by order of the judge of the 
Spilsby Court, under s. 98 [of the County Courts Act, 1846,] calling upon the 
plaintiff to be examined as to his estate and effects; and, the plaintiff not 
appearing, the judge, knowing the facts, but believing, nevertheless, that 
he had authority, made an order that the plaintiff should be committed for 
his contempt. Held, that the commitment was without jurisdiction; and 
that, as the judge had ordered it under a mistake of the law and not of the 
facts, he was liable in trespass.” 


The law, therefore, appears to me to be clear that, where, as a result of a 
mistake of law, appearing on the face of the record itself, a justice or any judge 
of an inferior court assumes jurisdiction where he has no jurisdiction, he is liable 
in trespass for acts done as a result of that erroneous assumption of jurisdiction. 
Here it appears on the face of the record that the justices made the order without 
jurisdiction. 

The order purports to be made by consent: the words, “‘ the said defendant 
having consented to an order”, are inserted. Whether or not the order was 


(1) (1861), 1 B. & S. 658; subsequent proceedings, (1863) 27 J.P. 309. 
(2) (1850), 14 J.P. 687. 
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assented to by the defendant (that is, the plaintiff in the present case) is an 
issue of fact, and there is some slight dispute as to it. I do not think that that 
matter is relevant to the question of liability, although it might be a matter 
to be considered on the question of damages. It is, however, desirable that 
I should make my findings of fact on that matter. 

The consent, if it were given, was given now something like 14} years ago. 
The justices do not pretend to remember what happened on that occasion, and 
indeed I should have been surprised if any of them had been able to come in the 
box and say that he or she did remember. The plaintiff gave a detailed account 
of what he said happened, which involved a suggestion that the justices had 
retired (I think that it was three times) before eventually saying to him that they 
had decided to make an order and could he afford to pay 25s. a week. I do not 
accept that story in full. I am satisfied that the justices thought there had beena 
consent to the order as recorded in the justices’ book, which was produced, and 
in the order itself. I think that what happened was that the justices, having 
heard the case and taking the view, sitting in a domestic court, that they should 
do their best for the parties to get a common-sense solution which would avoid 
wrecking the marriage, expressed the view that the plaintiff ought to pay some- 
thing to his wife. I think that he did tell them that he would pay 25s. a week, 
but it does not follow from that by any means that he consented to such payment 
being the subject of an order such as the justices in fact made. I think that it is 
necessary to draw attention to what the nature and effect of such an order is. 

The order was made under the Summary Jurisdiction (Married Women) 
Act, 1895, as subsequently amended, and s. 9 of that Act provides: 


“The payment of any sum of money directed to be paid by any order 
under this Act may be enforced in the same manner as the payment of 
money is enforced under an order of affiliation.” 


Section 4 of the Bastardy Laws Amendment Act, 1872, provides for the making 
of an order for the support of a bastard child, and entitles the justices in petty 
session 

**, . . to make an order on the putative father for the payment to the 
mother of the bastard child, or to any person who may be appointed to have 
the custody of such child . . . of a sum of money weekly . . . for the 
maintenance and education of the child . . .” 


Then the section continued: 


“ and if at any time after the expiration of one calendar month from the 
making of such order as aforesaid it be made to appear to any one justice, 
upon oath or affirmation, that any sum to be paid in pursuance of such 
order has not been paid, such justice may, by warrant under his hand and 
seal, cause such putative father to be brought before any two justices, and in 
case such putative father neglect or refuse to make payment of the sums 
due from him under such order, or since any commitment for disobedience 
to such order as hereinafter provided, together with the costs attending 
such warrant, apprehension, and bringing up of such putative father, such 
two justices may, by warrant under their hands and seals, direct the sum s0 
appearing to be due, together with such costs, to be recovered by distress and 
sale of the goods and chattels of such putative father, and may order such 
putative father to be detained and kept in safe custody until return can 
be conveniently made to such warrant of distress, unless he give sufficient 
security, by ways of recognizance or otherwise, to the satisfaction of such 
justices, for his appearance before two justices on the day which may be 








Just 





Vol. 


) is an 
it, that 
matter 
e that 


S ago. 
n, and 
in the 
scount 
2s had 
it they 
do not 
been a 
d, and 
1aving 
should 
avoid 
some- 
week, 
yment 
at it is 
r is. 

omen) 


rder 
t of 


aking 
petty 


the 
ave 
the 


the 
ice, 
uch 
and 
d in 


nce 


uch 
1 80 
and 
uch 


ent 
ach 








Justice of the Peace and Local Government Review Reports. May 12, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 173 


appointed for the return of such warrant of distress, such day not being 
more than seven days from the time of taking any such security; but if upon 
the return of such warrant, or if by the admission of such putative father, 
it appear that no sufficient distress can be had, then any such two justices 
may, if they see fit, by warrant under their hands and seals, cause such 
putative father to be committed to the common gaol or house of correction 
of the county, city, borough, or place where they have jurisdiction, there to 
remain, without bail or mainprize, for any term, not exceeding three 
calendar months .. .” 


So the method of enforcement laid down by the Act is by sending the defendant 
who does not pay to gaol. Incidentally, that section did, I think, solve the 
problem on which Mr. Bell gave evidence of the practice of the court, that 
the imprisonment wiped out the liability for the arrears in respect of which the 
imprisonment was imposed, because the power of the justices was a power to 
send the defendant to prison where “‘ any sum to be paid in pursuance of such 
order has not been paid ”’, and then they might direct that he should be im- 
prisoned in respect of ‘‘ the sums due from him under such order, or since any 
commitment for disobedience to such order”. So that the power of enforcing 
payment by imprisonment only existed in respect of sums which had fallen 
due since the last commitment under the order. 

By s. 54 of the Summary Jurisdiction Act, 1879, the method of recovering 
sums due under a bastardy order was assimilated to the method of recovering 
fines imposed by the justices. Section 5 of that Act provided a scale of 
imprisonment for non-payment of fines. A distinction was drawn in the Sum- 
mary Jurisdiction Act, 1879, between the method of recovering fines and the 
method of recovering a sum ordered to be paid by the justices in the exercise of 
their civil jurisdiction, which sum became a civil debt. A payment of a sum 
due under a bastardy order was not, however, a civil debt, but fell into the 
category of fines. It was, therefore, only recoverable by the special method laid 
down, and consequently when the sanction for recovering it had disappeared, 
because recovery can be made only in respect of sums which had fallen due since 
the last committal order, the liability also disappeared. 

What is important about that is the nature of the sanction. The order made 
by the justices was an order which imported those sanctions, viz., a liability 
to distress and imprisonment if the sums made payable under the order were 
not in fact paid. I am quite satisfied that the plaintiff never agreed to pay 
the sum in a manner which would import sanctions of that kind. I therefore 
find as a fact that although he may have expressed his willingness to pay his 
wife 25s. a week, he did not consent to an order which would involve sanctions of 
that kind being imposed on him in the event of non-payment. In my view, 
as a matter of law, the question whether the plaintiff consented is irrelevant on 
the question of liability. He could not, by his consent, confer on the justices 
jurisdiction to make an order of this kind. Furthermore, as to damages, it 
does not seem to me to be relevant to consider whether he expressed his willing- 
ness to pay 25s. a week to his wife at that time. In so far as it was an agreement 
with the justices to pay that sum, it must, I think, have been a nudum pactum, 
for there was no consideration. It is not alleged to have been an agreement 
with his wife to pay that sum, but, if it were alleged to have been such an agree- 
ment, it would appear equally, having regard to the circumstances at that time, 
to have been a nudum pactum, because until then he had not failed to maintain 
her. 

That mistake made by the justices who sat on Aug. 18, 1941, is the original 
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error on which this action is based. I will run briefly through the subsequent 
history. On Apr. 14, 1942, the wife having by this time given birth to a child, 
a summons for variation was issued, which came on for hearing on Apr. 27, 1942, 
and an order was made by the first and fourth defendants (the fourth defendant 
had not sat on the previous occasion) varying the order by increasing the amount 
to be paid from £1 5s. to £1 15s. a week, and then in brackets it is said: ‘‘ being 
10s. extra for the child”. No order was made as to the custody of the child. 
Quite apart from the initial lack of jurisdiction because no matrimonial offence 
had been committed, it seems to me that there was a further lack of jurisdiction 
in making an order for a payment in respect of the child, although the order 
itself is in a slightly ambiguous form. On the same day an order for committal 
was made for the sum of £8 of arrears due under the original order of Aug. 18, 
1941. The order, I am told, although this does not appear on its face, was 
suspended while instalments of arrears were paid by the plaintiff. In fact, he 
failed to pay those instalments or to keep up with them, and he was imprisoned 
from June 18, 1942, until June 29, 1942. That was not the full length of the 
imprisonment ordered under the warrant of commitment, because, as he told me, 
he bought himself out by borrowing from a friend a sum of £5. As a result of 
the provisions of s. 3 (1) of the Criminal Justice Administration Act, 1914, 
and of s. 12 of the Police, Factories, etc. (Miscellaneous Provisions) Act, 1916, 
there was statutory provision whereby the length of imprisonment was reduced 
proportionately to the amount paid of the total amount for the non-payment of 
which imprisonment was given. 

On Mar. 7, 1944, while the order as varied by the order of Apr. 27, 1942, was 
still in force, a fresh order for commitment was made in respect of £100 5s., 
being the arrears into which the plaintiff had fallen since his commitment to 
prison in 1942. The order was, as the previous one was, suspended while 
instalments were paid, but on July 28, 1944, the plaintiff having failed to keep 
up the instalments, he was imprisoned for three months, and he served the whole 
of that sentence, i.e., until Oct. 27, 1944. On May 23, 1945, a fresh order for 
commitment was made for £53 10s., which must have been additional arrears 
incurred since his release from prison in October, 1944, and on July 20, 1945, 
the plaintiff was again imprisoned for three months, and he served the whole of 
that time, i.e., until Oct. 19, 1945, which was the last date on which the plaintiff 
was imprisoned under this order and orders varying it. 

The order was subsequently varied on three occasions. On June 26, 1951, 
the wife took out a summons for a variation of the order, and on July 9, 1951, 
on that summons, the amount for the wife under the order was not increased, 
but reduced to £1 from 25s. a week. On Aug. 2, 1951, the wife took out a further 
summons for variation, and on Aug. 13, 1951, the amount for the child was 
increased from 10s. to 15s., so that the aggregate amount was brought back to 
what it was before the order of July 9, 1951. On Nov. 30, 1953, the wife took out 
a further summons for variation, and on Jan. 4, 1954, the amount for the child 
was increased to £1. 

These orders varying the original order of Aug. 18, 1941, were made by which- 
ever justices on the rota happened to be sitting when the application for variation 
was made; the variation orders were not made by all the justices who had made 
the original order. 

Shortly after the order of Jan. 4, 1954, the husband took legal advice. He tells 
me that on a number of previous occasions he had consulted poor man’s lawyers 
and welfare officers when in the Royal Air Force, and they all told him there was 
nothing that could be done about it. I am not surprised, as he told me that he 
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had not in fact shown them the order. I should not have been very surprised 
if they had missed the point even if they had seen the order. However, by March, 
1954, he had taken the advice of qualified lawyers who had seen the point, and 
on Mar. 17, 1954, he took out a summons to set aside the order as having been 
made without jurisdiction. On Apr. 5, 1954, the court held that it had no 
jurisdiction itself to set aside the order because of the limited powers under s. 7 
of the Summary Jurisdiction (Married Wemen) Act, 1895, of varying and dis- 
charging orders, which by s. 7 are expressed to be exercisable on cause being 
shown on fresh evidence. Whether they were right or wrong in taking the view 
that their powers were so limited does not matter for the purposes of this case, 
because on Oct. 6, 1954, the plaintiff, who had taken the matter to the Divisional 
Court of the Probate, Divorce and Admiralty Division, obtained an order dis- 
charging the original order of Aug. 18, 1941, and each of the orders for variation 
which I have already recited, the Divisional Court having extended the time for 
the plaintiff to appeal against the orders. 

There is one other matter to which I must refer in respect of the proceedings 
before the Divisional Court. It appears, as recorded in the order of the Divisional 
Court, which I have before me, that the husband undertook not to reopen the 
matter as to any payments made under the orders. I am told by the plaintiff, 
and I accept it, that that undertaking which was made in proceedings between 
the husband and wife was an undertaking not to reopen matters with the wife, 
and indeed I should, having regard to the surrounding circumstances, so construe 
the recital of the undertaking in the order itself. 

The orders having been discharged in that way on Oct. 6, 1954, the plaintiff on 
Dec. 21, 1954, issued the writ in this action claiming damages for false imprison- 
ment and for acts done by the defendants without jurisdiction while sitting as 
justices of the peace. A number of difficult issues of law are raised. The first is: 
What, if any, cause or causes of action are there against the defendants, or any 
of them? The second is: Against which defendant or defendants does each 
such cause of action lie? The third issue of law is: Which, if any, of such causes 
of action is barred by s. 21 of the Limitation Act, 1939? The fourth issue of law 
is: What damages, if any, is the plaintiff entitled to? 

I will deal first with the issue as to cause or causes of action. The damages 
claimed by the plaintiff are under two heads. The first is damages for false 
imprisonment, which is an action of trespass to the person. Under this head 
the plaintiff claims general damages and loss of wages during the time of his 
imprisonment, a figure which was agreed at £200, thus avoiding any necessity 
for considering the new problems arising in regard to tax. The second head 
under which damages are claimed is for money paid in obedience to the order or 
orders of the court made without jurisdiction. He claims to recover from the 
justices the sums which he paid to his wife through the collecting officer of the 
court in obedience to the order or orders. 

Starting with the Constables Protection Act, 1750, protection in gradually 
increasing degrees has been given to justices acting or purporting to act in the 
exercise of their functions. The original protection was extended by the Justices 
Protection Act, 1803, and finally by the Justices Protection Act, 1848, which, 
in so far as it is unrepealed, governs the statutory position today. I shall have 
to look at these Acts, and particularly the Justices Protection Act, 1848, in some 
detail later, but I say now, in anticipation of that examination of the Acts, that 
it is, in my view, necessary to consider first what the position was at common 
law, quite apart from any statutory protection. It was in that connection that 
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I mentioned earlier Houlden v. Smith (1) which was the county court case where 
statutory protection does not apply. 

At common law a sharp distinction was drawn between a justice who acted 
within and one who acted outside his jurisdiction. A justice who acted outside 
his jurisdiction had no protection. He was in the same position as any other 
person. If he, or persons acting under his orders, committed a tort he could be 
sued. In considering the common law position it is always a good rule to fly 
first to ButtEN & LEAKE’s PRECEDENTS OF PLEADINGS (3rd ed.) (1868), and 
there one will find, at p. 345, a count against justices for imprisonment, and the 
action is there set out in trespass. It is perhaps of some interest to note the way 
in which it is framed: 

“That the defendants were justices of the peace in and for the county of 
——, and the defendants purporting and assuming to act as such justices, 
but without any jurisdiction or authority in that behalf, caused the plaintiff 
to be assaulted and imprisoned, and to be kept and detained in custody 
until payment by him of a sum of £—, which the defendants had adjudged 
the plaintiff to pay under and by virtue of a certain conviction before them, 
made by them without any jurisdiction or authority in that behalf, and which 
said conviction was afterwards quashed in due form of law upon the appeal 
of the plaintiff against the same; whereby the plaintiff was compelled to pay 
the said sum of £— in order to liberate himself from the said imprisonment 
and custody, and was also put to great costs and charges in and about 
appealing against the said conviction, and procuring the same to be 
quashed.” 


It will be noticed that this is a claim founded in trespass. 
In Butten & LEAKE’s PRECEDENTS OF PLEADINGS (3rd Edn.) the learned 
authors then refer to further counts (ibid., at p. 346): 


** Count against a justice of the peace for a malicious conviction . . . 
Against a justice of the peace for maliciously procuring the plaintiff to be 
arrested on a charge of assault and committing him for trial . . . Count 
against justices for seizing plaintiff’s goods under a distress warrant for 
church rates after notice to dispute the validity of the rate .. .” 


I pause to note that the learned authors of BULLEN & LEAKE’s PRECEDENTS 
oF PLEADINGS (3rd Edn.) deal in that passage with two kinds of action: a count 
for trespass of the person (the one which I have just cited), and a count for 
seizing the plaintiff’s goods which is trespass to goods (Pease v. Chaytor (2)), 
and then two counts, one for malicious conviction and the other for malicious 
arrest. 

ButiEN & LEAKE’s PRECEDENTS OF PLEADINGS (3rd Edn.) are supported by 
a number of early reports, the first of which, in order of date, is Morgan v. Hughes 
(3). That was an action brought against a justice for committing the plaintiff 
to gaol without jurisdiction in what today, I think, would be called proceedings 
preliminary to indictment. The actual details of the case do not matter, but the 
judgment of Butter, J., is an important one for the purposes of the present 
case. The count which was put was for 

“, . . falsely, unlawfully, wilfully, wrongfully, injuriously, maliciously, 

and without any charge or accusation having been made. . .” 

committing the plaintiff to gaol. It was argued on the case that this should have 


(1) (1850), 14 J.P. 687. 
(2) (1861), 1 B. & S. 658; subsequent proccedings, (1863) 27 J.P. 309. 
(3) (1788), 2 Term Rep. 225. 
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been a count in trespass, the justice having acted without jurisdiction, and it was 
so held by the court. Buiter, J., said: 


“The distinction between the actions of trespass and case has long been 
settled in the manner mentioned by my brother AsHHuRsT. The gravamen 
in the present case is, that the defendant personally took and arrested the 
plaintiff illegally, and imprisoned him; this is false imprisonment, and is an 
immediate injury to the person of the plaintiff. It is stated on the record, 
that the warrant was illegally granted, and it never was doubted but that 
in such a@ case trespass was the proper remedy. But even if an action on the 
case could be maintained here, this declaration cannot be supported. The 
grounds of a malicious prosecution are, first, that it was done maliciously ; 
and, secondly, without probable cause. The want of probable cause is the 
gist of the action: but that is not stated here; for it should have been shewn 
on the face of the record, that the prosecution was at anend. Saying that 
the plaintiff was ‘ discharged ’ is not sufficient; it is not equal to the word 
‘acquitted ’, which has a definite meaning. Where the word ‘ acquitted ’ 
is used, it must be understood in the legal sense, namely, by a jury on the 
trial. But there are various ways by which a man may be discharged from 
his imprisonment, without putting an end to the suit.” 


BULLER, J., then said, as these words are important: 


“‘ Neither is there any distinction between a malicious commitment and a 
malicious prosecution. The present is more like the case of an action for 
maliciously holding to bail than any other; in which case it must be shewn 
that there is an end to the suit. The process in a civil suit is merely to 
bring the party into court; and so here the warrant is to take up the party, 
that he may take his trial at the assizes.”’ 


What Butter, J., is there saying is that, where there is lack of jurisdiction, the 
action for trespass lies, assuming that the facts amount to trespass; that there 
may be an action on the case, but if there is an action on the case, then, as in 
the case of malicious prosecution, malice is a necessary ingredient. 

Again, in Taylor v. Nesfield (1) Ertx, J., puts the matter very pithily. In 
that case the question in issue was whether the notice which had to be given 
under s. 9 of the Justices Protection Act, 1848, sufficiently showed the nature of 
the cause of action. The facts are stated as follows: ‘‘ The first count of the 


‘declaration was for assault and battery ’’, that is to say, for trespass to the 


person. 
‘“* The second count charged that defendant, on Nov. 3, 1853, maliciously, 
and without reasonable or probable cause, issued a warrant under his hand 
and seal, for the apprehending of the plaintiff, and for bringing him before 
one or more of Her Majesty’s justices of the peace for the county of Derby, 
to answer to a charge of assault, falsely alleged to have been made by the 
plaintiff upon one James Dove.” 
The notice, which is set out in detail, in effect alleged trespass to the person 
and did not contain the word “‘ maliciously’. Erte, J., put the matter very 
succinctly : 
*‘T also think that this notice is bad for not shewing what the defendant 


is charged with, and that the act charged was malicious. If the act of a 
magistrate is done without jurisdiction, it is a trespass; if within the 


(1) (1854), 18 J.P. 663. 
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jurisdiction, the action rests upon the corruptness of motive; and, to 
establish this, the act must be shown to be malicious.” 


Thus it appears from those two cases, and from those referred to in BULLEN & 
LEAKE’S PRECEDENTS OF PLEADINGS (3rd Edn.) that there were two possible 
causes of action. Against a justice acting outside his jurisdiction the action 
was one of trespass. There was, however, another possible form of action 
available against a justice acting within his jurisdiction, and I apprehend algo, 
from Morgan v. Hughes (1), available in appropriate cases against a justice 
acting outside his jurisdiction: that was an action in the nature of an action for 
malicious prosecution or malicious arrest, of which a necessary ingredient was 
malice. 

That the normal action against a justice acting without jurisdiction was 
trespass is supported also by certain cases cited by counsel for the defendants, 
I need only refer to Sommerville v. Mirehouse (2) in which H1xt, J., in the course 
of the argument, said 

‘* If anything had been done under the order it might be different: as 
soon as an invalid order is acted upon a trespass is committed.” 


A little earlier Hix1, J., had referred to the other possible form of action in which 
malice is involved, and said, quoting the rule: 


““*The broad line of distinction is this; that unless the duty of the 
magistrate is simply and purely ministerial, he cannot be made liable to an 
action for a mistake in doing or omitting to do any thing in the execution of 
that duty, unless he can be fixed with malice ’.” 

So also in a more recent decision. Polley v. Fordham (3), W1L1s, J., said: 


‘“* It seems to me the act complained of is the distress and nothing else. 
No such thing was ever heard of as an action for making an order against 
a person without jurisdiction. If the order is not followed by consequences 
against the individual, it comes to nothing. Actions for illegal distress of 
one sort or another were at one time very common, but such actions were 
always actions of trespass. The form of the complaint used to be that the 
defendant had wrongfully entered the house or premises of the plaintiff 
and had done so and so. Then any question which arose about the warrant, 
the conviction, or order on which the erroneous proceedings by way of 
distress and entry were founded was raised on a defence setting up that it 
was justified because of the warrant and the conviction or order on which 
the warrant was founded. But the action itself was not for erroneous 
exercise of jurisdiction, but was for making a distress and breaking and 
entering a man’s premises where there was no right to do so. No such 
action as that suggested by the respondent will be found in BULLEN AND 
LEAKE; in CuITTy ON PLEADING; or in any of the books of precedents.” 


I therefore reach the conclusion that the position at common law was that 
justice acting without jurisdiction was liable in trespass for all wrongful acts 
done pursuant to his order. When a justice was acting erroneously although 
within his jurisdiction, no action against him lay, unless malice was alleged and 
proved. The action being akin to malicious prosecution was not an action of 
trespass. Although it started originally, I think, by a writ of malicious prosecu- 
tion, it was in the nature of an action on the case. It is, perhaps, right that I 
should say that doubts have been expressed by no less a person than ViscouNT 

(1) (1788), 2 Term Rep. 225. 


(2) (1861), 25 J.P. 21. 
(3) 68 J.P. 321; [1904] 2 K.B. 345. 
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Fintay in a dictum in Everett v. Griffiths (1), where he expressed the view that 
justices of the peace were not liable to be sued in respect of purely judicial 
acts within their jurisdiction, even if alleged to be malicious. It is, however, 
plain that in Kirby v. Simpson (2) the court assumed that such an action lay. 
The headnote will, I think, suffice for the present purposes: 


*“In an action against a magistrate for having, in the execution of his 
office, acted maliciously and without reasonable and probable cause, he is 
entitled to notice of action as required by [the Justices Protection Act, 1848], 
as” 


It is quite plain from the judgment of the court that they took the view that such 
an action would lie where a justice had acted maliciously. The same also 
appears from Morgan v. Hughes (3} and Taylor v. Nesfield (4), to which I have 
already referred. 

I hold, therefore, that at common law an action for trespass would lie against 
justices acting without jurisdiction. Therefore, it would lie in respect of false 
imprisonment and in respect of distress for goods. Counsel for the plaintiff 
asks me to hold that it would also lie for money paid by the plaintiff pursuant 
to an order of the court although no steps had been taken to enforce that order by 
distress or by commitment. That is to say, counsel submits that a cause of 
action lies in respect of moneys which the plaintiff paid to his wife under the 
order of Aug. 18, 1941, and the subsequent variations. 

At common law one cannot find in the reported cases any trace of an action 
of this kind lying in the absence of malice. I think one must ask oneself: What 
is the nature of the cause of action? Plainly it cannot be indebitatus assumpsit 
as money had and received, because the money was not received by the justices, 
it was paid to their collecting officer for the use of the wife, and it was money 
which was paid under a pure mistake of law, namely, that the order was a valid 
order, a mistake of law which was shared by the justices and by the plaintiff. 
The action, therefore, must be (to use the old phraseology, and I am looking 
at the old common law position) an action on the case in tort. Counsel for 
the plaintiff says quite frankly that he cannot find any precedent for this, but he 
asks me to hold that there is a general principle under which the plaintiff is 
entitled to recover. He put the principle in a way which I shall venture to 
paraphrase thus: if A. is clothed with an authority (which, I interpolate, is 
ex hypothesi limited) and in purported exercise of that authority he does some- 
thing in relation to B. outside the limit of his authority, and the natural conse- 
quence of his act will be that B. will act to his detriment, A. is liable for any 
damage to B. resulting from his so acting. Although I have used rather different 
words from those which counsel used, I do not think that I have put unfairly 
the proposition of law which he asks me to say is good law. 

I cannot accept so broad a proposition. None of us has been able to find any 
precedent for it, and I see great difficulty in finding a basis for it in principle or 
in analogy. If A., acting in perfectly good faith, orders B. to do something, 
it being an order which both A. and B. erroneously think A. is entitled to give, 
and B. does it, I know of no principle which makes A. liable for any damage 
suffered by B. as a result of doing it. It seems to me that it is damnum absque 
injuria. If a policeman, who has a limited authority, orders me to cross the 
road in circumstances where he has no right to do so, and I do so, and as a result 


(1) 85 J.P. 149; [1921] 1 A.C. 631. 
(2) (1854) 18 J.P. 696. 
(3) (1788), 2 Term Rep. 225. 
(4) (1854), 18 J.P. 663. 
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of that I suffer damage, we both of us erroneously thinking he is entitled to give 
such an order to me, I cannot see any principle on which I should be entitled to 
recover from the policeman the damage which I have suffered as a result of our 
mutual mistake of law. Now, if A. does it maliciously, then it may well be that 
an action will lie, whether or not he has the authority to give the order, although 
in Gelen v. Hall (1) the court left open the question whether an action would lie, 

Gelen v. Hall (1) is interesting in this connection for two reasons. In that 
case the plaintiff was prosecuted, first, for failing to have a ticket, and, subse. 
quently, for failing to produce it when demanded. The circumstances, briefly, 
were these. He had been asked to produce his ticket. Owing to the ticket 
machine being defective, the date on his ticket was wrong. Under the local 
Act he was taken before a justice and committed to the lock-up pending trial. 
The inspector in the meantime discovered that the machine was defective and 
that, therefore, the ticket was all right, and the plaintiff was released from 
custody without having come to trial on that issue. He was, however, subse- 
quently tried for failing to produce the ticket, there having been some discussion 
whether or not he would produce it at once. He brought an action, first, for 
false imprisonment in respect of his original commitment to the lock-up pending 
trial. The second count, which I take from the report, stated: 


“That the defendant . . . being one of the justices of the peace... 
did unlawfully and maliciously, and without reasonable and probable 
cause, take the information’ of one [P.W.] against . . . the plaintiff, for 
having . . . been guilty of a breach of a certain bye-law . . . of [the 
railway company] . . . And that the defendant . . . wilfully, maliciously 
and without reasonable and probable cause, did issue a summons... 
directed to the plaintiff . . . and [on his appearing before the justices] 
wilfully, maliciously, and without any reasonable or probable cause, as the 
defendant well knew, did convict ... the plaintiff... of the said 
offence .. .” 


and caused him to pay a sum of money to prevent him from being imprisoned. 
On appeal to quarter sessions the conviction was afterwards quashed. The 
plaintiff claimed as special damages (which shows some analogy to the claim 
of the plaintiff in the present case) the penalty which he had been compelled to 
pay in order to avoid the distress or commitment which would have followed had 
he not paid the penalty. 

I do not think it is necessary for me to deal with the first count, which was in 
trespass. As regards the second count, Potiock, C.B., who delivered the 
judgment of the court, said: 


“The second count was in respect of the conviction of the plaintiff on 
[Sept. 27] for not delivering up his ticket, and it alleges that the defendant 
convicted the plaintiff wrongfully, wilfully and maliciously, and without 
reasonable or probable cause, and that the plaintiff was thereby compelled 
to pay a sum of money, and that the conviction was afterwards quashed 
upon appeal to the quarter sessions. As to it a verdict was found for the 
plaintiff for considerable damages. A rule was obtained on behalf of the 
defendant to set aside the verdict as being against evidence, and also to 
arrest the judgment on the ground that the second count discloses no legal 
cause of action. Upon the latter point we have bestowed much considera- 
tion, and we are not at present prepared to hold the count bad.” 


(1) (1857), 21 J.P. 710. 








Jus 


a | 


th 
Se 


ned. 
The 
laim 


had 


s in 
the 


FP OO me morae 








Justice of the Peace and Local Government Review Reports. May 12, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 181 


Pottock, C.B., then said that, in view of the fact that they were ordering a new 
trial, the less they said about it the better. 

That is another case where malice was alleged. Morgan v. Hughes (1) also 
suggests that malice is a necessary ingredient; and the references in BULLEN & 
LEAKE’S PRECEDENTS OF PLEADINGS (3rd Edn.) at p. 346, also suggest that at 
common law no cause of action of the kind with which I am dealing, namely, to 
recover money paid under an order, existed unless malice could be proved. I 
therefore take the view that at common law the right of action in trespass for 
false imprisonment existed, but no right of action existed for the money paid. 

That being the position at common law, it is now necessary to look at the 
statutes for two purposes: the first to see to what extent they create fresh causes 
of action which did not exist at common law; and the second to see to what 
extent they limit the common law causes of action. I can deal quickly with the 
earlier statutes, of which the first is the Constables Protection Act, 1750. Section 1 
of that Act required notice to be given before an action was brought against a 
justice for an act done within his jurisdiction. Section 2 provided for tender of 
amends. Section 4 made provision for payment into court. All these matters 
of minor protection related to acts done within the jurisdiction. Section 6 of 
the Act is not for the protection of the justices, but for the protection of constables 
who carried out warrants of arrest or commitment made by justices without 
jurisdiction, and, in effect, it provides that the justices be joined in the action 
and that, in the event of a warrant of a justice being proved to have been issued 
without jurisdiction, that should be a defence to the constable and judgment 
should be obtained against the justice. Section 7 related to malice, and provided: 


“. , . that where the plaintiff in any such action against any justice of the 
peace shall obtain a verdict, in case the judge before whom the cause shall 
be tried, shall in open court certify on the back of the record, that the injury 
for which such action was brought, was wilfully and maliciously committed, 
the plaintiff shall be intitled to have and receive double costs of suit.” 


Then, finally, s. 8 created a limitation period of six calendar months after the 
act committed. 

The Justices Protection Act, 1803, related only to convictions made within 
the jurisdiction of the justices and to proceedings consequent on such convictions. 
Section 1 provided: 


‘*\ , . that in all actions whatsoever which shall, at any time after the 
passing of this Act, be brought against any justice or justices of the peace 
in the United Kingdom of Great Britain and Ireland, for or on account of 
any conviction by him or them had or made, under or by virtue of any 
Act or Acts of Parliament in force in the said United Kingdom, or for or by 
reason of any act, matter, or thing whatsoever, done or commanded to be 
done by such justice or justices, for the levying of any penalty, apprehending 
any party, or for or about the carrying of any such conviction into effect,i n 
case such conviction shall have been quashed, the plaintiff or plaintiffs in 
such action or actions, besides the value and amount of the penalty or 
penalties which may have been levied upon the said plaintiff or plaintiffs, 
in case any levy thereof shall have been made, shall not be entitled to 
recover any more or greater damages than the sum of two-pence, nor any 
costs of suit whatsoever, unless it shall be expressly alleged in the declaration 
in the action wherein the recovery shall be had, and which shall be in an 


(1) (1788), 2 Term Rep. 225. 
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action upon the case only, that such acts were done maliciously and without 
any reasonable and probable cause.” 


That section, which related only to convictions and the consequences thereof, 
and to convictions within the jurisdiction of the justices, did expressly provide 
that the action should in that event be an action on the case only, and that 
malice had to be declared and proved. Whether before that date a justice could 
be made liable in trespass for an act done within the jurisdiction without malice 
may be doubtful; it appears to be doubtful on the cases which I have cited. 
At any rate, from 1803 onwards in relation to convictions that position was 
clearly laid down by statute, whether or not it was declaratory of the common 
law. Then in s. 2 of the same Act there was a limitation as to the damages 
recoverable, which is reproduced in the Justices Protection Act, 1848, s. 13, and 
on which, therefore, I need not pause at the moment. 

That brings me to the Justices Protection Act, 1848, parts of which have been 
repealed, but for the purpose of construing it I must look at it as on the day on 
which it was passed. The Act of 1848 was a consolidating and amending Act. 
Section 1 relates to acts done by justices within their jurisdiction. In effect, 
it replaces part of s. 1 of the Act of 1803, and extends it, not merely to convictions 
and acts consequent thereon, but to all acts done by justices within their juris- 
diction. Section 1 of the Act of 1848 provides: 


‘““ Every action hereafter to be brought against any justice of the 
peace for any act done by him in the execution of his duty as such 
justice, with respect to any matter within his jurisdiction as such justice, 
shall be an action on the case as for a tort; and in the declaration it shall 
be expressly alleged that such act was done maliciously, and without 
reasonable and probable cause; and if at the trial of any such action, upon 
the general issue being pleaded, the plaintiff shall fail to prove such allega- 
tion, he shall be non-suit, or a verdict shall be given for the defendant.” 


It is, therefore, plain that, whether or not this was declaratory of the common 
law in respect of judicial acts (as I think it probably was), after 1848, an action 
against a justice for an act done within his jurisdiction, although it would in 
other circumstances have amounted to trespass, could not be brought in trespass, 
but could be brought in case only, and malice was a necessary ingredient of the 
action. 

Then in s. 2 of the Justices Protection Act, 1848, there is a provision, and @ 
very important provision, for the protection of justices acting outside their 
jurisdiction. Section 2 reads: 


“For any act done by a justice of the peace in a matter of which by 
law he has not jurisdiction, or in which he shall have exceeded his jurisdic- 
tion, any person injured thereby, or by any act done under any conviction 
or order made or warrant issued by such justice in any such matter, may 
maintain an action against such justice in the same form and in the same 
case as he might have done before the passing of this Act, without making 
any allegation in his declaration that the act complained of was done 
maliciously, and without reasonable and probable cause .. .” 


The words “ in the same form and in the same case as he might have done before 
the passing of this Act” are important. Pausing there, I think that it is plain 
that this part of s. 2 was not intended to alter the common law rights or the 
nature of the common law cause of action. I draw attention to the fact that, in 
contradistinction to s. 1, which says that in future, where an action is brought 
against a justice acting within his jurisdiction the action shall be on the case, 
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whatever it may have been in the past, s. 2 says that, where the justice is acting 
outside his jurisdiction, the person injured thereby may maintain an action 
“in the same form and in the same case as he might have done before the passing 
of this Act ”’. 


Then there is this proviso to s. 2 of the Justices Protection Act, 1848: 


‘* Provided nevertheless, that no such action shall be brought for any thing 
done under such conviction or order until after such conviction shall have 
been quashed, either upon appeal, or upon application to Her Majesty’s 
Court of Queen’s Bench; nor shall any such action be brought for any thing 
done under any such warrant which shall have been issued by such justice 
to procure the appearance of such party, and which shall have been followed 
by a conviction or order in the same matter, until after such conviction or 
order shall have been so quashed as aforesaid; or if such last-mentioned 
warrant shall not have been followed by any such conviction or order, or 
if it be a warrant upon an information for an alleged indictable offence, 
nevertheless if a summons were issued previously to such warrant, and such 
summons were served upon such person, either personally, or by leaving the 
same for him with some person at his last or most usual place of abode, and 
he did not appear according to the exigency of such summons, in such case no 
such action shall be maintained against such justice for any thing done 
under such warrant.” 


That proviso, at which I shall have to look again when I come to the question 
of the period of limitation, makes it a fresh requirement which did not exist 
prior to the passing of the Act, that the action must not be brought until the 
conviction shall have been quashed. That, in effect, assimilates the law as to a 
conviction, when made without jurisdiction, to the law which existed previously 
as to a conviction good on its face. A conviction good on its face was a good 
answer to trespass until the conviction had been set aside. The proviso to s. 2 
of the Act of 1848, apart from a question of the period of limitation, which I 
shall have to consider later, says that, even where the conviction is without 
jurisdiction, the action cannot be brought until the conviction is set aside. 
Therefore, in this case it was a necessary requirement that the plaintiff should be 
in a position to prove, as he has been, that the order was set aside. Note the 
transposition from the word ‘ conviction ” to ‘‘ order” in this case, on which 
something may turn later. 


Section 3 of the Justices Protection Act, 1848, provides: 


““Where a conviction or order shall be made by one or more justice 
or justices of the peace, and a warrant of distress or of commitment shall be 
granted thereon by some other justice of the peace bona fide and without 
collusion, no action shall be brought against the justice who so granted such 
warrant by reason of any defect in such conviction or order, or for any 
want of jurisdiction in the justice or justices who made the same, but the 
action (if any) shall be brought against the justice or justices who made 
such conviction or order.” 


That is a section which applies both where the justices are acting within and where 
they are acting without their jurisdiction. It alters the law in that it takes away 
& cause of action which would otherwise have existed against justices who granted 
& warrant of commitment on an invalid order, and it grants (and it may be that 
in some circumstances this is creating a fresh cause of action) a right of action 
against the justices who made the order. I think there may well have been 
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circumstances in which such a right of action would not have existed before this 
section was enacted. 
I do not think I need read s. 4 and s. 5 of the Justices Protection Act, 1848, 
Counsel for the plaintiff relied on s. 6, which provides: 


“In all cases where a warrant of distress or warrant of commitment shall 
be granted by a justice of the peace upon any conviction or order which, 
either before or after the granting of such warrant, shall have been or shall 
be confirmed upon appeal, no action shall be brought against such justice 
who so granted such warrant for any thing which may have been done under 
the same by reason of any defect in such conviction or order.” 


That was, I think, a fresh protection, and in effect it meant that if justices had, 
rightly or wrongly, been upheld on appeal they were protected against any 
action. 

Then s. 7 merely provides that actions which are prohibited by this Act may 
be set aside. Section 8 was the original limitation section, and was in, broadly, 
the same terms as the Public Authorities Protection Act, 1893*, s. 1 (a). It 
established a limitation period of six months after the act complained of had been 
committed. 

Then s. 9, which corresponded to s. 1 of the Constables Protection Act, 1750, 
in so far as there is a requirement of notice, provided: 


** No such action shall be commenced against any such justice of the peace 
until one calendar month at least after a notice in writing of such intended 
action shall have been delivered to him, or left for him at his usual place of 
abode, by the party intending to commence such action, or by his attorney 
or agent, in which said notice the cause of action, and the court in which the 
same is intended to be brought, shall be clearly and explicitly stated . . .” 


Both s. 8 and s. 9 have been repealed, but in construing the Act one has to 
look at it as it was passed. I note in passing that there is here a condition 
precedent to the bringing of the action, which is the giving of a notice. The 
draftsman of the Act appears to regard the cause of action as existing before that 
condition precedent to the bringing of the action has been satisfied. 

I need not refer tos. 10 tos. 12. Section 13 is another section on which counsel 
for the plaintiff relies. It is the child of s. 2 of the Justices Protection Act, 1803, 
which it replaces, and it provides as follows: 


‘In all cases where the plaintiff in any such action shall be entitled to 
recover, and he shall prove the levying or payment of any penalty or 
sum of money under any conviction or order as parcel of the damages he 
seeks to recover, or if he proves that he was imprisoned under such convic- 
tion or order, and shall seek to recover damages for any such imprisonment, 
he shall not be entitled to recover the amount of such penalty or sum so levied 
or paid, or any sum beyond the sum of two-pence as damages for such 
imprisonment, or any costs of suit whatsoever, if it shall be proved that he 
was actually guilty of the offence of which he was so convicted, or that he 
was liable by law to pay the sum he was so ordered to pay, and (with respect 
to such imprisonment) that he had undergone no greater punishment than 
that assigned by law for the offence of which he was so convicted, or for 
non-payment of the sum he was so ordered to pay.” 


That on the face of it, by reason of the opening words “ in all cases where the 
plaintiff . . . shall be entitled to recover ’’, does not appear to be a section which 
is creating fresh causes of action; it is a section limiting the amount of damages 
recoverable in certain circumstances. The section covers actions in respect of 
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acts of justices both within and outside their jurisdiction, and I think that in 
construing it one has got to see whether there were circumstances before the 
Act was passed in which a penalty levied or a sum of money ordered to be paid 
was recoverable in an action against a justice. It seems to me that there were 
cases in which a penalty levied, or a sum of money ordered to be paid, was 
recoverable. See, for example, the count which I have read from BuLLEN & 
LEAKE’S PRECEDENTS OF PLEADINGS (3rd Edn.) at p. 345, for a case where a 
sum of money was paid in order to obtain release from imprisonment. That 
would apply in the present case to the sum of £5 which was paid by the plaintiff 
in order to be released from imprisonment in the first instance. It would also 
cover such a case as Norton v. Monckton (1), in which a sum was paid in order 
to get release from prison. It would cover, too, a case where a payment had 
been made in order to obtain release of a distress issued for money due, and it 
might also cover such a case as Gelen v. Hall (2), where a penalty had been paid 
under a malicious conviction. 

It seems to me that all the words of s. 13 of the Act of 1848 are fully satisfied 
by the possibilities existing under the common law of claiming “‘ payment of any 
penalty or sum of money under any conviction or order as parcel of the damages ”’, 
and I cannot read that section as creating any new cause of action, in respect of 
a penalty or sum of money ordered to be paid, that did not exist at common 
law. 

I think, therefore, that, in order to determine what the rights of the plaintiff 
are, one must see what his common law rights were. I hold that at common law 
he had a right of action for false imprisonment and for any special damages 
which would flow from that, such as loss of wages, or money paid to be released 
from prison, but that he had no right of action in respect of any of the sums 
paid to his wife. It will follow from this that the action lies, in my view, only 
against those defendants who made the order and the variation orders for non- 
obedience to which imprisonment took place. The last period of imprisonment 
finished in 1945, and the imprisonment was only for disobedience to the order 
as varied up to April, 1942. It would follow that he had cause of action only 
against the first four defendants, of whom the first three made the original 
order, and the first and fourth defendants made the first variation order. As, 
however, the fourth defendant is dead and the plaintiff is no longer proceeding 
against him, it would follow for the purposes of this case that the only cause of 
action disclosed, in my view, is against the first, second and third defendants. 

Since I have held that no action lies against the defendanis other than the 
first three defendants, I do not know that it is necessary for me to deal with 
two other grounds on which counsel for the defendants contended, i.e., that, even 
if the first three defendants were liable, those who made the variation orders were 
not. However, in deference to his argument, it is probably convenient that I 
should express my view, and I can express it very briefly. The first ground on 
which counsel so contended was that the original order made on Aug. 18, 1941, 
was valid until set aside, and that, on the subsequent occasions, the justices 
were entitled to act on it and treat it as valid. In support of that proposition he 
cited R. v. Swindon JJ. (3) and R. v. Lancashire JJ. Ex p. Tyrer (4). It seems 
to me that those cases do not assist me, because they were cases of convictions 
which were valid on their face. This order, as I have already held, is invalid 
on its face, and it seems to me that, where a justice is confronted with an order 


(1) (1895), 43 W.R. 350. 
(2) (1857), 21 J.P. 710. 
(3) (1878), 42 J.P. 407. 

(4) 89 J.P. 17; [1925] 1 K.B. 200. 
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which is invalid on its face, he cannot rely on the protection. The cases to 
which I originally referred seem to me to support this view, and also the passage 
from the judgment of Park, J., in Brittain v. Kinnaird (1), where the learned 
judge cited the final sentence from the judgment of Lorp ELLENBOROUGH, C.J., 
in Gray v. Cookson (2). 

In this connection I should deal also with the point that under the practice 
of the Petty Sessional Division of Kingston-on-Thames the justices who deal 
with the variation of an order do not have the original order put before them. 
Therefore, it is perfectly fair to say of those justices who dealt with the variation 
orders that they never saw the order which was invalid on its face. I do not 
think that that helps them, because each of the variation orders provides, after 
ordering the variation, that “‘ save and subject to such variation the said order 
shall remain in force’. If justices, sensibly and rationally and in a businesslike 
way (because they rely, and have to rely, on their skilled clerks and officers in 
these matters) agree to vary an order without looking at it, I do not think they 
can say that they were not affected with notice that the order was invalid on 
its face. It seems to me to be a matter of common sense, but I think that some 
support is to be found in Polley v. Fordham (No. 2). That was again a case 
where there was a perfectly sensible and businesslike practice, and a stipendiary 
magistrate did not notice that there was a defect in the summons, and that, 
therefore, he was without jurisdiction. None of the Divisional Court in that 
case thought that that fact was any protection to him. Therefore, I do not 
find that that is a good defence in the case of the fourth to the fourteenth 
defendants. 

The third ground on which counsel for the defendants asked me to say that 
they were excused is on the construction of s. 3 of the Justices Protection Act, 
1848. That section provides: 


** Where a conviction or order shall be made by one or more justice 
or justices of the peace, and a warrant of distress or of commitment shall 
be granted thereon by some other justice of the peace bona fide. . .” 


then no action could be brought against the second justice of the peace. On the 
strength of the bicycle cases*, counsel for the defendants asks me to read the words 
“and a warrant of distress or of commitment shall be granted thereon by some 
other justice of the peace’, as if they included, ‘‘ and the said order shall be 
varied or a warrant of distress or of commitment shall be granted by some other 
justice of the peace ’’. I do not think I can, on the strength of any bicycle cases, 
strain the language of the section so far. My finding about the causes of action 
is based, therefore, on the view which I take of the position at common law and 
under the Justices Protection Act, 1848. 

I must turn now to the next point, which is concerned with s. 21 of the Limita- 
tion Act, 1939, on which counsel for the defendants relies. I have already held 
that there was a cause of action in respect of the false imprisonment which 
finished in 1945. The act of which the plaintiff complained was plainly done more 
than one year before the action was brought. The relevant statute, having 
regard to the dates, is the Limitation Act, 1939, s. 21. Counsel for the plaintiff 
says, in effect: ‘‘ No doubt, the last act which the defendants did was more than 





* The cases to which counsel for the defendants referred are mentioned in SToNnE’s 
Justices’ MANvAL (87th ed.), p. 1084, note (m). The cases are Taylor v. Goodwin 
(1879) 43 J.P. 653; Smith v. Kynnersley, 67 J.P. 125; [1903] 1 K.B. 788; and Cannan 
v. Abingdon (Earl), (1900) 64 J.P. 504; [1900] 2 Q.B. 66. 


(1) (1819), 1 Brod. & Bing. 432. 
(2) (1812), 16 East, 13. 
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a year before the writ was issued ’’. I think he would go further, and say that, 
if the relevant limitation were that of the old Public Authorities Protection 
Act, 1893, where the time ran from the “ act, neglect or default complained of ”’, 
he would, no doubt, be out of court. He says, however, that in the Limitation 
Act, 1939, s. 21 (1), the date from which time runs is “‘ the date when the cause 
of action accrued ’’. He refers to s. 2 of the Justices Protection Act, 1848, and 
says: ‘‘ By reason of the proviso which requires the conviction to be quashed, 
the cause of action did not accrue until Oct. 6, 1954, when the original order 
of the justices and the subsequent orders were set aside by the Divisional Court. 
Since the writ was plainly issued within a year of that date, despite the fact 
that all this took place over ten years ago, I am not defeated by the Limitation 
Act, 1939”. I have, therefore, to construe the proviso to s. 2 of the Justices 
Protection Act, 1848, in its context. I draw attention again to the fact that, in 
its context, the substantive part of the section to which the proviso is appended 
is not purporting to alter any existing cause of action. 

The section, in fact, reads: 

“... may maintain an action against such justice in the same form and in 
the same case as he might have done before the passing of this Act .. .” 


in contradistinction to s. 1, which states that thereafter every action shall be 
an action on the case. Then s. 2 goes on: 


“. . . Provided nevertheless, that no such action shall be brought for 
any thing done under such conviction or order until after such conviction 
shall have been quashed, either upon appeal, or upon application to Her 
Majesty’s Court of Queen’s Bench .. .” 


In this case there was not, and could not be, any conviction. The word is, in 
any event, inappropriate to matrimonial proceedings of this kind, and in this 
particular case the only thing which could be called by any stretch of the use of 
the word a “ conviction ’’ would be the conviction for having been guilty of 
persistent cruelty to the wife, and there was on the face of the order (and that, 
indeed, is the whole cause of the trouble) a finding that such guilt had not been 
proved. Counsel for the plaintiff asks me to read the proviso to s. 2 of the Act 
of 1848 as if, instead of the word “ conviction”, which appears there, there 
were the words, “‘ conviction or order ”’, as, indeed, there are in the latter part 
of the proviso which deals with liability for a warrant which shall be followed by 
a conviction or order. Therefore, counsel for the plaintiff is, in effect, asking me 
to put in, because it would make sense of the thing, words which are not there, 
although in a somewhat similar context the draftsman has put in the words 
“or order ”’. 


I have to construe this part of s. 2 as part of a section which is taking away 
common law rights. The substantive part of it, which I have just read, is assert- 
ing or saving common law rights, and this is a proviso which is cutting them 
down. It is saying, in effect: ‘‘ Although at common law you could have brought 
an action in particular circumstances, nevertheless your common law rights will 
be cut down, unless certain other circumstances exist ’’. It is a limitation section, 
preventing a subject from exercising rights which he otherwise would exercise. 
I think in those circumstances I must approach it without broadening the con- 
struction so as to exclude rights which are not excluded by the plain terms of 
the section. I remember, too, the history of this Act and that special provisions 
in the Justices Protection Act, 1803, were included in this Act in relation to 
convictions and nothing else. I do not read this Act as extending the expression 
“conviction ” to ‘‘ conviction or order ”’, and so I do not find that the plaintiff’s 
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case is brought within the proviso at all because there was no conviction. It is, 
I agree, a little ironical that in construing the Justices Protection Act, 1848, as 
I think I must, so as not to take away the rights of the subject to a greater 
extent than the plain terms of the Act require, the result in this particular case 
is that the plaintiff has not got a rejoinder which he would or might otherwise 
have to the claim that an action of this kind is time barred. 

There is, however, another reason why this rejoinder to the plea of the Limita- 
tion Act, 1939, is not good. I have already pointed out that s. 2 of the Act of 1848 
does not purport to alter the nature of the cause of action; it leaves the cause 
of action untouched. What was the cause of action here ? The cause of action, 
and the only cause of action, as I have held, was trespass, unlike actions under 
s. 1 of the Act of 1848, which are actions on the case. What does “ cause of 
action accrued ”’ in s. 21 (1) of the Limitation Act, 1939, mean ? Let me take 
the analogy of malicious prosecution, where it is clear law that the action cannot 
be brought unless the conviction has been set aside; it cannot be brought while 
the conviction still subsists. Nevertheless, although the fact that the conviction 
has been set aside would have to be proved in order to succeed, time runs in 
malicious prosecution from the date at which the loss, which is followed by 
special damage, arose. So also there are cases of conditions precedent to bringing 
actions, such as that (familiar in a great many other statutes as well) which 
was contained in s. 9 of the Justices Protection Act, 1848, where it was provided: 


*““No such action shall be commenced against any such justice of 
the peace until one calendar month at least after a notice in writing of such 
intended action shall have been delivered to him, or left for him at his usual 
place of abode . . . in which said notice the cause of action . . . shall be clearly 
and explicitly stated ...” 


It is plain that the draftsman of the Act of 1848 regarded the cause of action as 
having accrued, but the requirement of notice was a procedural requirement 
before the action could be brought. 

My attention has been drawn to cases which, as counsel for the defendants 
said and counsel for the plaintiff accepted, seem to run on parallel lines without 
meeting. I think the real distinction between the one line of cases and the other 
is whether the particular requirement constitutes part of the cause of action or 
whether it is in the nature of a requirement which bars the remedy, although 
the cause of action already exists. The first of the cases to which I was particularly 
referred, on the one hand by counsel for the plaintiff, and, on the other, by counsel 
for the defendants, was Board of Trade v. Cayzer, Irvine & Co. (1), which was 4 
case on the Scott v. Avery arbitration clause, and one in which Coburn v. Colledge 
(2) (which is, incidentally, the strongest case in the defendants’ favour), was cited 
to their Lordships. It does not seem to me that Board of Trade v. Cayzer, Irvine & 
Co. (1) presents any very close analogy to the type of question which I have to 
consider here. It was, as I read it, no more than a decision that the parties to 
a contract which contains the Scott v. Avery arbitration clause are entitled to 
contract, and do contract, that a cause of action, either for breach of the contract 
or under the contract, shall not arise until certain conditions are fulfilled. It 
does not seem to me that that sort of consideration affords much guidance in the 
present case. 

A case much nearer the mark, on which counsel for the plaintiff relied. 
was Musurus Bey v. Gadban (19). That was a claim in respect of money 
lent to the Turkish ambassador and it was held by the court that, while 


(1) [1927] A.C. 610. 
(2) [1897] 1 Q.B. 702. 
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the ambassador was entitled to diplomatic immunity, the period of limitation 
did not begin to run. I will not cite the judgments in that case in any detail; 
I will merely say that I find considerable difficulty in understanding exactly 
what the ratio decidendi was. It seems to have been based, at any rate in part, 
on the view of the extra-territoriality of the ambassador, or, alternatively, on 
the non-existence of a person who could be sued. 

The third case on which counsel for the plaintiff relied was Read v. 
Brown (1), which concerned the jurisdiction of the Mayor’s Court and 
whether the cause of action arose within the jurisdiction. It was there held 
that an assignment to the plaintiff of the debt in respect of which the action was 
brought was a necessary part of the cause of action, and, as the assignment took 
place within the jurisdiction, therefore the Mayor’s Court had jurisdiction. That 
case does not seem to help counsel for the plaintiff unless he is prepared to say 
that the period of limitation as respects that debt ran only from the date of the 
assignment. 

Counsel for the defendants relied strongly on Coburn v. Colledge (2), a decision 
of the Court of Appeal within three years after the decision in Musurus Bey v. 
Gadban (3), which does not appear to have been cited. Coburn v. Colledge (2) 
was an action by a solicitor for the amount of his bill of costs, and the question 
was whether the cause of action arose as soon as the work was completed or 
after the solicitor had delivered a signed bill of costs, which was a condition 
precedent to his recovering his fees. By the Solicitors Act, 1843, s. 37 (since 
repealed) : 

‘No attorney or solicitor . . . shall commence or maintain any action or 
suit for the recovery of any fees, charges, or disbursements for any business 
done by such attorney or solicitor, until the expiration of one month after 
such attorney or solicitor...” 


shall have delivered a signed bill of costs. It was held there that, despite the 
requirement of delivery of the bill of costs before any action could be brought, 
time ran from the date when the work was completed. In that case the 
Limitation Act, 1623, s. 3, which also contained the words, ‘‘ cause of 
action ’’, applied. Both Lopss, L.J., and Currry, L.J., referred.to BULLEN & 
LEAKE’s PRECEDENTS OF PLEADINGS, and Cutty, L.J., also referred to Currry 
oN PLEADING, and they drew attention to the fact that it was not necessary for 
the plaintiff to plead that the bill had been delivered; it was for the defendant 
to plead that it had not been delivered. It is fair to say, in favour of counsel 
for the plaintiff, that, in the precedent which I read from Buniten & LEAKzZ’s 
PRECEDENTS OF PLEADINGS (3rd Edn.) at p. 345, the allegation that the con- 
viction was afterwards quashed in due form of law does appear. Therefore, 
he is, at any rate, in a position to say that, although that appeared to be the 
case in Coburn v. Colledge (2) on which the two learned lords justices relied, 
no similar argument based on what appears in BULLEN & LEAKE’S PRECEDENTS 
or PLEapInGs (3rd Edn.) is open to counsel for the defendants in the present 
case. 

The other case on which counsel for the defendants relied was Monckton v. 
Payne (4), where it was decided that where a landlord was entitled to a fine 
on the admittance of a tenant the period of limitation began to run from the 
time of the admittance, and not on the date when the landlord, who was entitled 


(1) (1888), 22 Q.B.D. 128. 
(2) [1897] 1 Q.B. 702. 
(3) [1894] 2 Q.B. 352. 
(4) [1899] 2 Q.B. 603. 
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to dictate the amount of the fine, did so. For my part, I find some difficulty 
in seeing how time could run for an amount which was unfixed, even although 
it lay within the sole power of the landlord to fix the sum, and I do not think 
that that case throws much light on this problem. 

After great hesitation I have come to the conclusion that this requirement 
falls within the Coburn v. Colledge (1) category rather than the category of a 
fact forming part of the cause of action. I think it is a requirement which 
prevents the remedy, but does not form part of the cause of action. I think 
that the cause of action here lies in trespass; that, to apply the test in Coburn 
v. Colledge (1), it is unnecessary to state in the declaration that the conviction has 
been set aside, although such a statement appears in BULLEN & LEAKE’s Pre. 
CEDENTS OF PLEADINGS (3rd Edn.) at p. 345, and I come to that conclusion 
because of the contrast between s. 1 of the Justices Protection Act, 1848, which 
expressly requires malice to be stated in the declaration, and s. 2 of the Act, 
which says, in a proviso, that the conviction must have been set aside, but does 
not contain a requirement for that fact to be stated in the declaration. I am, 
therefore, of the opinion that the quashing of the conviction, as in the case of 
malicious prosecution, or as in the case of the notice which was formerly required 
under s. 9 of the Justices Protection Act, 1848, does not form an essential 
part of the cause of action, but is a requirement which has to be satisfied before 
the remedy for the already existing cause of action can be pursued. It, therefore, 
follows that I hold that the defence of the Limitation Act, 1939, applies. 

This is obviously a case of great difficulty, and it is probably desirable in case 
it goes elsewhere that I should express my view as to the damages for false 
imprisonment in the event of my proving wrong as to the effect of s. 21 (1) of the 
Limitation Act, 1939. [His Lorpsutp then assessed the general damages for false 
imprisonment at £650 and the special damages for loss of wages at £200, to which 
he added the £5 which the plaintiff paid in June, 1942,.to be released from prison, 
and continued :] 

As regards the other part of the claim, I do not think I should be assisting any- 
one if I sought to assess damages for that. Finding as I do great difficulty in seeing 
what the cause of action is against any of the justices, and, if there is a cause of 
action, what the cause of action is against each group of justices, I do not think 
I could assist in trying to say what is the measure of damages for a cause of 
action which I do not understand, and how it is to be applied against different 
justices. In those circumstances, I do not propose to make any finding as to the 
measure of damages. 

Judgment for all defendants still before the court. 

Solicitors: George C. Carter & Co.; Wilkinson, Howlett & Moorhouse. 

G.A.K. 


(1) [1897] 1 Q.B. 702. 
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HOUSE OF LORDS 


(Viscount Stmonps, Lorp Rerp, Lorp Tucker, Lorp KEITH oF AVONHOLM 
AND LoRD SOMERVELL OF HARROW) 


January 23, 24, March 1, 1956 


CITY OF GLASGOW CORPORATION v. WESTERN HERITABLE 
INVESTMENT CO., LTD. 


Housing—Promotion by local authority of construction of houses—Special conditions 
for annual subsidy to builders—Contract by builders with local authority 
including special conditions—Right of builders to sell houses without consent 
of Minister—Housing (Financial Provisions) Act, 1924 (14 and 15 Geo. 5, 
c. 35), 8. 3 (2) (c). 

In 1926 the appellant corporation issued a statement setting out the terms and 
conditions on which they were prepared to grant financial assistance to private 
enterprise in the building of houses, and stating that for houses erected for letting 
they were prepared to make a maximum grant of £13 10s. per house for a period of 
forty years. The houses had to comply inter alia with condition (c) of s. 3 (2) of 
the Housing (Financial Provisions) Act, 1924, which provides that no house in 
respect of which a subsidy has been paid to the builder shall be sold without the 
consent of the appropriate Minister. Between 1926 and 1933 the respondents built 
some six thousand houses in Glasgow and in respect of these houses entered into a 
contract with the appellants based on the appellants’ statement of 1926 under 
which the appellants paid an annual subsidy in respect of the houses, part of which 
they received from the Secretary of State for Scotland. In compliance with the 
conditions, the respondents let, and, as they became vacant, re-let, the houses up 
to 1953, when they applied to the Secretary of State for his consent to the sale of 
the houses, which consent was refused. The appellants contended that the refusal 
operated as an absolute bar to the sale of the houses by the respondents although 
the houses were the respondents’ absolute property. 

HELD: (i) the respondents were entitled to sell the houses without the consent 
of the Secretary of State, since the only purpose of the conditions laid down by 
s. 3 (2) of the Act was to enable a subsidy in respect of the houses to be paid, the 
only result of non-compliance with the conditions being that the subsidy would be 
discontinued or reduced; (ii) on the true construction of the contract between the 
appellants and the respondents, the subsidy would be paid so long as the terms of 
the contract were complied with, and, if they were not complied with, the res- 
pondents would cease to receive the subsidy, but would not be prevented from 
selling the houses. 

ApprEAL by defenders, the corporation of the city of Glasgow, against an 
interlocutor of the Second Division of the Court of Session in an action of 
declarator that the pursuers, the Western Heritable Investment Co., Ltd., were 
entitled to sell certain dwelling-houses in Glasgow of which they were the 
heritable proprietors without the consent of the defenders or the Secretary of 
State for Scotland. 

R. 8. Johnston, Q.C., and Douglas Reith (both of the Scottish Bar) for the 
appellants. 

The Dean of Faculty (C. W. Graham Guest, Q.C.), and A. M. Johnston (both of 
the Scottish Bar) for the respondents. 


The House took time for consideration. 
Mar. 1. The following opinions were read. 
VISCOUNT SIMONDS: My Lords, this appeal is brought by the 
appellants, the Corporation of the City of Glasgow, against the unanimous 


decision of the Second Division of the Court of Session which affirmed an inter- 
locutor of the Lord Ordinary, Lornp WatKER. The case is not without difficulty, 
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but the able argument of learned counsel for the appellants has not satisfied 
me that it has been wrongly decided. 

The respondents, a company incorporated under the Companies Acts, in the 
years 1926 to 1933 built over six thousand so-called cottage flats in the King’s 
Park and other districts of Glasgow, most of which they still own, and they 
raised this action against the appellants and the Secretary of State for Scotland, 
claiming that they were entitled to sell such houses without the consent of either 
of the defenders, but subject to the appellants’ power to discontinue payment of 
subsidy to the respondents in respect of any houses so sold. The Secretary 
of State lodged defences, but these were withdrawn before the Record was 
closed. The issue lies between the present appellants and the respondents. It 
is whether the latter can, as they claim, sell the houses in question without the 
consent of the Secretary of State. 

The facts are not in dispute. They are accurately stated by the Lord Ordinary 
substantially as follows. About May, 1926, the appellants issued a statement 
setting out the terms and conditions on which they were prepared to grant 
financial assistance to private enterprise in the building of houses. In respect 
of houses erected for letting, the appellants were prepared to make a maximum 
grant of £13 10s. per house for a period of forty years. Houses in respect of which 
such an annual sum would be payable had to comply with four of the five 
conditions of s. 3 (2) of the Housing (Financial Provisions) Act, 1924. The 
respondents applied for, and the appellants paid, an annual grant in respect of 
some six thousand cottage flats erected by the respondents as already stated. 
The appellants, in their turn, received from the Secretary of State, or his pre- 
decessors the Scottish Board of Health, an annual contribution of £9 per house. 
Most of the houses have remained in the ownership of the respondents, and are 
subject to all the special conditions of s. 3 (2) of the Act of 1924. In compliance 
with those conditions, the respondents had let and, as they fell vacant, re-let 
the houses to resident tenants at restricted rents, but, since the end of 19652, 
they have ceased to re-let vacant houses, because they say that, having regard 
to rising costs, they have found that course to be an uneconomic one. They 
have asked the Secretary of State to consent to a sale of the houses, but he has 
not given it. The appellants contend that his refusal operates as an absolute 
bar to the sale by the respondents of houses which are their absolute property. 
Two reasons for this result are advanced: the first rests solely on the terms of 
the statutes which I will examine, the second on a contractual basis. 

The Housing, ete., Act, 1923, introduced a novel feature into the legislation 
dealing with the provision of houses for the working class. It authorised for 
the first time a subsidy or contribution by the Board of Health towards the 
provision of such houses by local authorities. The contribution could be either 
a lump sum for each house, or an annual sum of £6 for a period of twenty years. 
Such contributions were to be made direct to the local authorities, who were 
themselves authorised to promote the building of such houses by giving assistance 
in various ways, including (i) the grant of lump sum payments after completion 
of the houses, (ii) the payment of annual sums for a period not exceeding twenty 
years, and (iii) the undertaking to pay any part of the periodical sums payable 
to a building society in respect of advances made as therein mentioned. 

The Housing (Financial Provisions) Act, 1924, increased the board’s power of 
contribution to £9 per annum for forty years, if the houses were subject to special 
conditions as thereinafter provided in the Act. These conditions, so far as relevant, 
were, in the case of houses provided by the local authority, that (i) the houses 
should be let for occupation by tenants who intended to reside therein; (ii) that 
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every letting should contain a term against assignment or sub-letting, except as 
therein mentioned; (iii) that, if the local authority desired to sell or (save by 
such lettings as aforesaid) dispose of the houses, such sale or disposal should not 
be effected except on, and subject to, such stipulations as the Minister might 
think proper for the reduction of the amount and curtailment of the duration 
of any contribution payable by him in respect of the house, and (iv) that the 
rents should be restricted as therein mentioned. The position then was that a 
local authority could get (a) a lump sum grant, or (b) under the Act of 1923 
an annual contribution without special conditions, or (c) under the Act of 1924 an 
increased annual contribution with special conditions attached to the grant. And 
it was clear that the local authority could sell such houses as it thought fit, subject 
only to the possible penalty of the contribution of the Minister, if it was on the 
higher scale under the Act of 1924, being reduced. 

The Act had to provide for two classes of houses, (a) those provided by the 
local authority itself with which I have dealt, and (b) those “‘ promoted ”’ by the 
local authority, i.e., houses built by private enterprise in respect of which they 
had undertaken to give financial assistance. In regard to these latter houses 
(with which this appeal is concerned), the Act makes the somewhat curious 
provision, by s. 3 (2), that they shall be ‘‘ deemed to be subject to special con- 
ditions ”’ if the local authority undertakes, in accordance with rules made by the 
Minister and approved by the Treasury, that certain conditions thereafter speci- 
fied would be compiied with in relation to the houses. These conditions are 
substantially those which I have already set out, except that the restriction on 
sale is more stringent. Ii is (s. 3 (2) (c)) that 


“no house shall be sold or (save by such lettings as aforesaid) otherwise 
disposed of except with the consent of the Minister, which may be absolute 
or subject to such reasonable stipulations as the Minister thinks proper, 
including, if the Minister thinks fit, stipulations for the reduction of the 
amount or the curtailment of the duration of any contribution payable by 
the Minister in respect of the house... ” 


within the limits therein stated. The appellants, no doubt, gave in respect of 
the houses here in question the appropriate undertaking, and they are, accord- 
ingly, deemed to be subject to the special conditions. The question is what is the 
result of their being so subject. 

My Lords, I cannot accept the contention of the appellants that the result 
is to create a real burden on a house so subject which could make it inalienable 
for all time. I say “ for all time ”’, for learned counsel was constrained to admit 
that his contention led to that result. The right of an owner of property freely 
to dispose of it is so inherent in ownership that I should not regard it as displaced 
except by very clear words. Far from that being the case here, the Act clearly 
contemplates the sale of a house with, or without, the consent of the Minister, for, 
by s. 3 (4), it makes specific provision for the event of any undertaking given 
under the section or any of the special conditions to which a house is subject 
under the section not being complied with, and that provision exactly accords 
with the scheme of the Act, viz., that the Minister may withdraw or reduce his 
future contributions. In effect, this receipt of aid is made conditional on com- 
pliance with conditions—a workmanlike and reasonable arrangement. I concur 
80 fully with the judgments of the Lord Ordinary and their Lordships of the 
Inner House that I do not think it necessary to add anything on this part of the 
case. 

The alternative grourd of appeal was based on an alleged contract between 
the parties containing an absolute prohibition against sale without the consent 
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of the Secretary of State. It was not, I think, suggested that this would bind 
anyone except the respondents themselves, and it is not clear to me whether, 
according to the practice of the Scottish courts, an interdict would be granted to 
restrain a sale, even if the appellants were otherwise right in their contention, 
But, in my opinion, they are clearly wrong for the reasons given by the Lord 
Ordinary and affirmed in the Inner House. 

In May, 1926, as I have already said, the appellants issued a statement by 
which they offered financial assistance for building houses, and the respondents 
applied for assistance on the terms of that statement. That they are bound by 
those terms is clear. But that is not enough for the appellants unless, on its 
true construction, the contract imposes an absolute obligation against. sale 
without consent. In my opinion, it does not. The statement purports to be a 
statement of the ‘“‘ Terms and conditions of assistance to be granted to private 
enterprise by the corporation ’’. It begins by saying that the assistance will only 
be given in respect of houses certified as therein mentioned and ‘‘ complying with 
the conditions set forth in the appended schedules”. Then, after dealing with 
assistance by way of lump sum subsidy, it provides, in respect of houses erected 
for letting only, for an annual maximum grant of £13 10s. per house for a period 
of forty years to the person for the time being in receipt of the rent of that house. 
Then come the words on which the appellants rely: 


“The houses in respect of which an annual subsidy is payable must 
comply with the conditions as to type and size included in Sch. 1 hereto, 
and must also comply with the following special conditions of s. 3 (2) of the 
Housing (Financial Provisions) Act, 1924.” 


These conditions are then set out verbatim, with the exception of the condition 
as to fair wages. I will assume, as I have said and as was conceded by the 
respondents, that, having applied for assistance on these terms, they were bound 
by them. But it is clear that the purpose of introducing them into the bargain 
between the appellants and the respondents was to ensure that the obligation 
of the former to the Secretary of State was fulfilled, so that they might not 
remain liable to the respondents when he was no longer liable to them. The 
contract can, and should, be read in this way. I am content to adopt the words 
of the Lord Ordinary: 


“In such a framework and context I can find no warrant for reading in, 
as an independent stipulation of the contract, that the pursuer company 
. undertake that the houses shall not be sold.” 


I agree, and think that the legitimate and proper construction of the bargain 
is that, if and so long as the terms are complied with, the respondents may 
expect their subsidy; if they are not complied with, the respondents will be in 
mercy. 

I would dismiss this appeal with costs. 

My Lords, my noble and learned friend, LORD TUCKER, who is unable 
to be here this morning, has asked me to say that he has read my opinion, agrees 
with it and has nothing to add. 


LORD REID: My Lords, in this case, the respondents seek a declarator 
that they are entitled to sell certain dwelling-houses in Glasgow which belong 
to them, and the appellants maintain that they are not entitled to sell any of 
these houses without the consent of the Secretary of State for Scotland. The 
consent of the Secretary of State has been refused in respect of certain houses 
for the sale of which consent was requested by the respondents. 
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The houses, about six thousand in number, were built by the respondents 
between 1926 and 1933, and in respect of them the parties to this case entered 
into a contract, under which the respondents have been receiving from the 
appellants an annual subsidy of from £9 to £13 10s. per house. Part of this 
subsidy is money which the appellants receive from the Treasury under the 
Housing (Financial Provisions) Act, 1924, and which they pass on to the 
respondents and, at least in some cases, part of it is provided by the appellants 
themselves. The appellants found on the terms of this Act and also on the terms 
of their contract with the respondents, in denying that the respondents are 
entitled to the declarator which they seek. The respondents admit that they 
would not be entitled to receive any further subsidy in respect of any house which 
they might sell, but maintain that there is nothing, either in the Act or the 
contract, to prevent them from selling if they so desire. 

The Act of 1924 authorised local authorities, including the appellants, to 
promote the erection by private builders of houses for letting, and entitled a local 
authority, in respect of any house so promoted which complied with special 
conditions, to receive an annual subsidy of £9 for forty years. There is nothing 
in the Act which expressly imposes any obligation or confers any right on the 
private builders who erect such houses, but it is implicit that the local authority 
cannot claim subsidy from the Treasury in respect of such a house, unless that 
subsidy is passed on to the owner. Section 3 (2) of the Act of 1924 provides: 


“Houses . . . the construction of which is promoted by a local authority 
in accordance with s. 2 of the said Act [the Housing, etc., Act, 1923], as 
amended by this Act, shall be deemed to be subject to special conditions if 
. . . the local authority . . . undertake, in accordance with rules made 
by the Minister and approved by the Treasury, that the following conditions 
will be complied with in relation to the houses :—(a) that the houses shall be 
let for occupation to tenants who intend to reside therein; (b) that it shall 
be a term of every such letting that the tenant shall not assign, sub-let, or 
otherwise part with the possession of the house, or any part thereof, except 
with the consent in writing of . .. the local authority or some person 
authorised by them in that behalf . . . and that such consent shall not be 
given unless it is shown that no payment other than rent has been or is to be 
received by the tenant in consideration of the assignment, sub-letting, or 
other transaction; (c) that no house shall be sold or (save by such lettings 
as aforesaid) otherwise disposed of except with the consent of the Minister, 
which may be absolute or subject to such reasonable stipulations as the 
Minister thinks proper, including, if the Minister thinks fit, stipulations for 
the reduction of the amount or the curtailment of the duration of any 
contribution payable by the Minister in respect of the house, or for both 
reduction and curtailment, but so nevertheless that the contribution in 
respect of any house sold before the expiration of a period of twenty years 
from the date when that contribution first became payable shall not be 
reduced by more than £3, or in the case of a house in an agricultural parish 
by more than £6 10s., and the duration thereof shall not be curtailed by more 
than twenty years; (d) that a fair wage clause which complies with the 
requirements of any resolution of the House of Commons applicable to 
contracts of government departments and for the time being in force shall be 
inserted in all contracts for the construction of houses; and (e) that the 
rent charged in respect of any house shall not exceed the appropriate normal 
rent together with a sum equivalent to the average excess, if any, above the 
appropriate normal rent which can be charged by the local authority in 
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accordance with this section in the case of houses provided by the local 
authority themselves, and that no fine, premium or other like sum shall be 
taken in addition to the rent.” 


We were not referred to any relevant rules made by the Minister, or, in Scotland, 
the Secretary of State. 

The method of drafting this sub-section causes me some difficulty. A house 
is to be deemed to be subject to special conditions if the local authority, who are 
not themselves owners, give an undertaking in terms of the sub-section. To say 
that X is deemed to be Y, generally means that X is not, in fact, Y, but is to be 
treated for certain purposes as if it were Y, and if that is the meaning here, then 
a house to which the sub-section applies is not, in fact, made subject to special 
conditions, but is only to be treated for certain purposes as if it were so subject. 
The main purpose of referring to special conditions in this sub-section appears to 
be to bring in the provisions of s. 2 of the Act of 1924, because it is only if houses 
are subject to special conditions that the subsidy of £9 per annum for forty years 
is payable to the local authority by the Treasury, and the effect of deeming the 
house to be subject to special conditions is to enable that subsidy to be paid in 
respect of it. 

But, if one merely takes the language of s. 3 (2) in isolation, it is, I think, 
capable of meaning that, although the conditions contained in the local authority’s 
undertaking could not normally affect the house, because the undertaking was 
not given by anyone who had a right to affect it, yet those conditions are to be 
deemed to affect the house itself. The appellants maintain that this is so. 
Although the Act nowhere expressly requires the owner of the house to carry 
out the terms of the local authority’s undertaking, or authorises the local 
authority or the Secretary of State or anyone else to compel the owner to do so, 
yet it is said that the sub-section must be held to mean that the fact that the local 
authority has given this undertaking in some way puts the owner of the house 
under a legal disability, so that, once the undertaking is given, he cannot, without 
the consent of the Secretary of State, sell the house. If that were so, it must, 
I think, follow that the owner is also put under a disability, so that he cannot let 
the house otherwise than to a tenant who intends to live in it, or do anything else 
which would be in contravention of any of these conditions. Moreover, I do not 
see how condition (d), regarding the fair wage clause, fits in with this interpreta- 
tion of the sub-section. Leaving that aside, and taking only the alleged disability 
of the owner to sell, I do not see how such a disability could be enforced. For 
example, if the owner offered the house for sale, an intending purchaser might 
have no knowledge of the owner’s disability because there would be no notice of 
it in the Register of Sasines. Would a sale to such a purchaser be a nullity, or 
would the local authority or some other person be entitled to reduce the disposi- 
tion to the purchaser ? I cannot see how that could be. If it had been intended 
that the fact that the local authority had given this undertaking was to disable 
the owner from selling his house or from letting it to a tenant who did not intend 
to reside in it, I would have expected not only that this would be stated expressly 
but that some method of effectually preventing the owner from doing so would 
have been enacted. I find it difficult to suppose that so fundamental an inter- 
ference with the owner’s right of property would have been left to depend on an 
implication from this rather ambiguous sub-section. It appears to me that the 
only purpose of deeming houses to which the sub-section applies to be subject 

to special conditions is to bring in the provisions of s. 2, and thereby enable the 
subsidy of £9 to be paid. 
I am re-enforced in this conclusion by the terms of s. 3 (4): 
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“ If at any time it is shown to the satisfaction of the Minister that any 
undertaking given under this section, or that any of the special conditions 
to which a house is subject under this section has not been complied with, 
any contribution payable in respect of the house may be discontinued or the 
amount thereof may be reduced, and the duration thereof may be curtailed, 
according as the Minister thinks proper.” 


It appears to me that the discontinuance or reduction of the amount of subsidy 
is the only consequence which follows from the owner doing something with his 
house which is in conflict with the undertaking given by the local authority, and 
I am, therefore, of opinion that, so far as the appellants’ case is rested on the 
terms of the Act of 1924, it fails. 

But the appellants also rely on their contract with the respondents. That 
contract arises in this way. In May, 1926, the appellants issued a statement 
offering financial assistance to private builders of houses which complied with a 
number of detailed requirements, and complied with other conditions set out in 
the statement. The respondents then made application for assistance on the 
terms and conditions set forth in that statement, and their application contains 
the sentence: 

“‘ It is understood that this application will not form the basis of a con- 
tract until an acceptance has been received from the town clerk, stating that 
the corporation have approved of the proposal.” 


It appears that the appellants did approve of the proposal, and that a subsidy 
varying between £9 and £13 10s. per house has been paid annually to the 
respondents. The most important part of the statement, for the purposes of this 
case, is in these terms: 

“‘ (a) The houses in respect of which an annual subsidy is payable must 
comply with the conditions as to type and size included in Sch. 1 hereto, and 
must also comply with the following special conditions of s. 3 (2) of the 
Housing (Financial Provisions) Act, 1924.” 


Then the statement sets forth at length the conditions (a), (b), (c) and (e), which 
are set out in s. 3 (2). 

The appellants rely on the words in the third of these provisions “ that no 
house shall be sold . . . except with the consent of ”’ the Secretary of State, who is 
now the appropriate authority. They maintain that, whatever may be the posi- 
tion under the statute, the respondents have bound themselves by this contract 
not to sell without such consent. But these words must be read in their context. 
The statement requires compliance with “‘ the following special conditions of 
8. 3 (2) ”, and this is one of the ‘‘ following special conditions ”. In my opinion, 
the conditions set out in the statement, being referred to as the special conditions 
of s. 3 (2), must be read as having the same meaning as they have in the Act 
itself. The purpose of inserting these conditions in the appellants’ contract with 
the respondents is to make sure that the appellants do not have to continue to 
pay subsidy after the Treasury subsidy to the appellants has been discontinued 
by reason of the undertaking given by the appellants in terms of s. 3 (2) being no 
longer fulfilled. Apart from the reference to s. 3 (2) in the statement itself, I 
would be inclined to think that the conditions set out in the statement must have 
the same meaning as they have in the Act, but the reference to the section 
seems to me to put this beyond doubt. I have already said that, in my opinion, 
there is nothing in the conditions in the Act to prevent the respondents from 
selling their houses, and, if that be sc, it follows that there is nothing in the 
contract which would have that effect. It is clear under the contract that, if the 
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respondents sell any of their houses, subsidy from the appellants in respect of 
those houses will cease at once, and the respondents admit this. But, in my 
opinion, the contract does not prevent the respondents from selling, and they 
are, therefore, entitled to the declarator which they seek. 

I am, therefore, of the opinion that this appeal should be dismissed. 


LORD KEITH OF AVONHOLM: My Lords, there is little that I would 
add to what has already been said by your Lordships and by the judges in the 
court below. The contention that the houses are subject to a statutory condition 
which operates as a kind of real burden is, in my opinion, not supportable. [ 
deal more fully with some of the statutory provisions under the other branch of 
the appellants’ argument, and I would only here observe that the statutory 
condition invoked is couched in language very inapposite to impose any such 
restriction on the sale of the houses. It is relevant, I think, to look first at 
s. 3 (1) (c) of the Housing (Financial Provisions) Act, 1924, which relates to houses 
provided by a local authority themselves. It seems clear that this sub-section 
contemplates a sale by the local authority subject only to such stipulations as 
the board (now the Secretary of State) thinks proper for reduction of the amount 
or curtailment of the duration of the state contribution in respect of the house, 
within certain specified limitations. At worst, all that could happen to a local 
authority in case of a sale would thus be withdrawal of the contribution. This 
cannot, in my opinion, be construed as involving a statutory prohibition of sale. 
It would be strange if, none the less, the legislature contemplated a statutory 
restriction of sale in the case of trust houses or promoted houses under para. (c) 
of sub-s. (2). The language here again seems to me very inapposite to effect any 
such result. The Secretary of State may give his absolute consent to the sale 
with the result of leaving the contribution payable to the local authority un- 
affected, or may consent subject to reduction of the amount or curtailment of 
the duration of this contribution. (It is to be observed that it is the contribution 
to the local authority that is dealt with in sub-s. (2) (c) and not the subsidy 
payable by the local authority to the builder.) If, however, a house is sold 
without consent of the Secretary of State, sub-s. (4) of s. 3 is brought into play, 
which provides for discontinuance of the contribution or reduction of its amount 
or curtailment of its duration, in this and other cases. The statute thus, in my 
opinion, provides a complete code for what is to happen in the event of a sale 
with, and a sale without, the consent of the Secretary of State. That some 
further absolute prohibition of sale without consent of the Secretary of State is 
to be read into the statute is not, in my opinion, consistent with the provisions 
to which I have referred. To be effective, moreover, such a condition would 
have to be operative in some way at the instance of the appellants or of the 
Secretary of State, not only against the builder of the houses but against a 
purchaser from him. It is not enough to say that it can be enforced against the 
builder by an interdict. That is not the method of enforcing a real burden, and 
does not meet the case where a house has, in fact, been sold. It would be necessary 
to say that, if the builder has conveyed a house to a purchaser without the consent 
of the Secretary of State, the transaction is a nullity and the conveyance can be 
reduced, with the result of restoring the property into the ownership of the 
builder. It would be most anomalous for a third party who has no vestige of 
legal title or interest in the property to be able to produce such a result. But itis 
enough to say that there is nothing in the statute that says that any such result 
should follow a breach of the condition against selling a house, and such a result 
cannot, in my opinion, be implied. That is enough to dispose of the argument 
on the statute. 
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The case on contract raises somewhat different considerations. It is relevant 
to this question to consider the statutory background. The Housing, etc., Act, 
1923, by s. 2, gave a local authority power to promote the building of houses of 
a certain type and size by private enterprise, by giving, or undertaking to give, 
financial assistance in the shape of annual sums specified in proposals approved 
by the board for a period not exceeding twenty years and to impose conditions 
of such payments, also with the approval of the board. The Act did not specify 
the nature or the terms of these conditions other than that the house should not 
be used otherwise than as a separate dwelling-house and should not be added 
to or enlarged except with the consent of the local authority. The Act, by s. 1, 
also authorised the board (now the Secretary of State) to make contributions out 
of moneys provided by Parliament towards the expenses incurred by a local 
authority in, inter alia, promoting the construction of such houses. This contribu- 
tion was fixed by the Act, subject to a minor exception, at £6 per house per annum 
for a period of twenty years. This Act was amended by the Housing (Financial 
Provisions) Act, 1924, s. 2 of which increased the annual contribution to a local 
authority in respect, inter alia, of promoted houses to £9 per house for forty 
years, ‘“‘ if the houses are subject to special conditions as hereinafter provided 
in this Act’. By s. 3 (2) of that Act, houses promoted by the local authority 
are deemed to be subject to special conditions if the local authority undertakes 
that certain specified conditions will be complied with. As the local authority 
was not itself, in the case of promoted houses, constructing the houses, it could 
not itself fulfil the conditions, and the manner in which it discharged its under- 
taking was to insert the statutory conditions in the conditions imposed on the 
builders. Thus, in the present case, the conditions agreed between the appellants 
and the respondents include verbatim the special statutory conditions (with one 
immaterial omission) with which the local authority undertook to comply for 
the purpose of obtaining the grant from the Secretary of State. By s. 3 (4) it is 
provided that: 


“If at any time it is shown to the satisfaction of the [Secretary of State] 
that any undertaking given under this section, or that any of the special 
conditions to which a house is subject under this section has not been 
complied with, any contribution payable in respect of the house may be 
discontinued or the amount thereof may be reduced, and the duration 
thereof may be curtailed, according as the [Secretary of State] thinks 
proper.” 

This provision is very relevant as pointing to the effect under the statute on 
the scheme of annual contributions as between the Secretary of State and the 
local authority, but it has no application to the agreement or arrangement 
between the local authority and the builder in the matter of the local authority’s 
subsidy in respect of the houses. It may seem reasonable to assume that what 
applies to the Secretary of State’s contribution to the local authority should 
apply in turn to the local authority’s subsidy to the builder, but the statute 
does not say so, and I can find no implication in the statute that this should be 
80. The appellants have introduced no corresponding provision into their agree- 
ment with the respondents. But what the statute has done is to authorise the 
local authority, with the approval of the Secretary of State, to impose conditions 
on the giving of financial assistance to promote the building of houses (s. 2 (4) 
of the Act of 1923). Accordingly, in the statement No. 16 of process which was 
issued by the appellants and accepted by the respondents in their application 
for a grant there appears the following: 
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“‘ (a) The houses in respect of which an annual subsidy is payable must 
comply with the conditions as to type and size included in Sch. 1 hereto, 
and must also comply with the following special conditions of s. 3 (2) of the 
Housing (Financial Provisions) Act, 1924.” 


There then follow the four special statutory conditions. The statement then 
proceeds: 

“‘(b) Persons or other bodies erecting houses eligible for annual subsidy 
will be required to enter into an agreement with the corporation undertaking 
—(i) To comply with the special conditions above detailed; and (ii) To 
produce to the authorised agents of the corporation for inspection when 
required the rent books, tenancy agreements, and such documents or other 
evidence as may be required to enable the corporation to satisfy themselves 
that the special conditions of the subsidy are being complied with.” 


I have come to the view that the proper construction to put on these clauses 
is that observance of these special conditions is necessary only in order to earn 
the subsidy. This seems to me also to fit in with the general purpose and intent 
of the statutes. If the building of small dwelling-houses had been an economic 
proposition, there would have been no need to encourage their building by 
proffering a subsidy. If the builder now finds that it is no longer an economic 
proposition to continue to accept a subsidy there would seem to be no reason 
why he should not now forgo it. The provision of dwelling-houses will not be 
prejudiced. Once the houses were built (and it was not until they were built 
that subsidy became payable), it was improbable that they would be used for 
any other purpose. The population, so far as the houses went, would be housed, 
whether the houses were let or sold. If a builder chooses to sell a house without 
consent, he will forfeit the subsidy for that house. I find nothing in the agreement 
that compels me to the view that he cannot do so, and it would seem to me an 
unreasonable construction to hold that, once he has accepted a subsidy, he is 
restricted for all time in his freedom to deal with his own property. 

I would dismiss the appeal. 


LORD SOMERVELL OF HARROW: My Lords, I agree. 
Appeal dismissed. 
Solicitors: Martin & Co., for town clerk, Glasgow, and Campbell, Smith, 


Mathison & Oliphant, Edinburgh; Stilgoes, for Breeze, Paterson d+ Chapman, 


Glasgow, and Gray, Muirhead & Carmichael, Edinburgh. 
G.F.L.B. 
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LAW LE-RA 
PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MerRm™avn, P., and Cottinwoop, J.) 
BROWN v. BROWN 
February 20, 21, 23, 24, March 16, 1956 


Husband and Wife—Adultery of husband—Conduct conducing—Wife’s improper, 
but not adulterous, association with another man—Matrimonial Causes Act, 
1937 (1 Edw. 8 and 1 Geo. 6, c. 57), s. 11 (1) (3). 

In March, 1955, the wife began to go out with one M. She did not disclose this 
fact to the husband, but he noticed a change in her attitude towards him and that, 
as regards sexual intercourse, she had become cold. In August, 1955, the husband 
committed adultery with a Mrs. A. on two occasions. The husband confessed 
this adultery to the wife, who then told him of her association with M., though she 
denied that she had committed adultery with him. Subsequently, the wife, under 
the Matrimonial Causes Act, 1937, s. 11 (1), applied for an order under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, alleging that the 
husband had committed adultery. The husband alleged that by her conduct she 
had conduced to his adultery, and, under s. 11 (3) of the Act of 1937, was not 
entitled to an order. 

Hep: the wife’s conduct was not capable in law of amounting to conduct 
conducing to the husband’s adultery, and, therefore, she was entitled to an order. 

APPEAL by wife against dismissal by Great Yarmouth justices of her application 
for an order under the Summary Jurisdiction (Separation and Maintenance) Acts, 

1895 to 1949, on the ground of the husband’s adultery. 


Campbell for the wife. 


Moylan for the husband. 
Cur. adv. vult. 


Mar. 16. LORD MERRIMAN, P., read the following judgment of the 
court: This is an appeal against the dismissal by the justices for the County 
Borough of Great Yarmouth on Nov. 2, 1955, of a wife’s complaint that her 
husband had committed adultery. The complaint was brought by virtue of 
8s. 11 (1) of the Matrimonial Causes Act, 1937 (the Herbert Act), which section 
remains unrepealed by the Matrimonial Causes Act, 1950. The first sub-section 
provided as an additional ground on which a married woman could apply to a 
magistrates’ court for an order under the Summary Jurisdiction (Married 
Women) Act, 1895, the fact that her husband has been guilty of adultery, and 
the corresponding right is given to the husband by sub-s. (2); but by sub-s. (3) 
it is enacted that on any application made by virtue of this section the court 
shall not make an order unless it is satisfied, amongst other things, that the 
applicant has not, by his or her wilful neglect or misconduct, conduced to the 
adultery. The husband admitted the adultery charged, but he alleged that 
his wife’s conduct had conduced thereto. The case has been very well argued 
by counsel on both sides, and we are satisfied that all the relevant authorities 
have been cited. If we do not refer to many of these authorities it is because 
the argument has shown that in many respects there is little difference of opinion. 

It is to be observed at the outset that in the Divorce Court throughout the 
series of Matrimonial Causes Acts, now consolidated in the Act of 1950, conduct 
conducing to adultery has never been more than a discretionary bar to the relief 
of divorce, and the effect of s. 14 (1) of the Matrimonial Causes Act, 1950, 
replacing s. 5 of the Act of 1937, is that it also affords a discretionary bar to the 
relief of judicial separation. In a magistrates’ court, on the other hand, conduct 
conducing to adultery is made, by s. 11 (3) of the Act of 1937, an absolute bar 
to the making of an order which, if a non-cohabitation clause is included, has 
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the same effect as a decree of judicial separation: Summary Jurisdiction (Married 
Women) Act, 1895, s. 5 (a). Moreover, the onus of satisfying the court that 
his or her conduct has not conduced to the adultery charged is placed on the 
complainant, as in the case of the absolute bars to relief on a petition for divorce, 
In the present case the justices have found affirmatively that the wife’s conduct 
did conduce to the husband’s adultery; but, alternatively, they say that 
even if the evidence would not amount to positive proof that the husband's 
adultery was conduced to by the wife’s conduct, they are 


“very far from satisfied that the applicant had not by her wilful neglect 
or misconduct conduced to the adultery.” 


Accordingly, on the advice of their clerk, they held that they were debarred from 
making an order in favour of the wife by s. 11 (3) of the Act of 1937. 

The effect of placing the onus of satisfying the court of the negative in connec. 
tion with the absolute bars to a decree of divorce is discussed in Churchman vy, 
Churchman (1) where reliance is placed on what was said by Viscount DuNEDIN 
in Robins v. National Trust Co. (2) and by Lorp THANKERTON in Watt (or Thomas) 
v. Thomas (3) when, relying on the same case, he said: 


. . a8 has often been pointed out, no question of burden of proof 
as a determining factor of the case arises on a concluded proof, except 
in so far as the court is ultimately unable to come to a definite conclusion 
on the evidence, or some part of it, and the question will arise as to which 
party has to suffer thereby.” 


Since the justices may be said, in one limb of their reasons, to have come to 4 
determinate conclusion that the husband’s adultery was conduced to by the 
wife’s misconduct, it might appear that the onus no longer matters, and can be 
disregarded. We agree, however, with the argument of counsel for the husband 
that the justices’ judgment ceases to be determinate because it is an alternative 
form, and, therefore, the husband is entitled to succeed in defeating the wife’s 
complaint if the facts warrant reliance on the onus as a determining factor 
of the case. But whether the matter falls to be decided on the positive finding, 
or on the onus of proof, the essential question still remains: whether the wife's 
conduct is capable, in law, of amounting to conduct conducing to the husband's 
adultery. 

The evidence was that the parties were married on Sept. 19, 1953. They 
lived together in Nottingham, where both were employed—the husband in the 
confectionery trade, in connection with which he was working for an examination. 
During the first year of married life all went well. In the spring of 1955 the 
wife began an association with one Morley, a fellow employee whom she had 
known for some twelve months. She says that she went out with him on some 
Thursdays and Saturdays, but not every week—only when her husband did not 
want her to go out with him. She stated that the husband did not seem to 
bother about her, and she was left to go out on her own. With regard to this 
aspect of the case, the husband agreed that his time was taken up with riding 
his motor bicycle and reading for his examination, and that he told the wife that 
she could go out on her own. He said that he took her out usually on Saturday 
and Sunday. Once or twice, he said, he asked her if she had been out with 
anyone and that she replied “‘no”. He stated, however, that he noticed & 
change in his wife’s attitude towards him; that their relations were not what 


(1) [1945] 2 All E.R. 190; [1945] P. 44. 
(2) [1927] A.C. 515. 
(3) [1947] 1 All E.R. 582; [1947] A.C. 484. 
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they had been during the first year of marriage. He said that his wife was not 
interested in him, and neglected him, so that on occasions he had to get his 
own meals. As regards sexual intercourse, he said she became cold; that it 
was not “love”; and that she said that she regarded it as a form of duty on 
her part. In cross-examination he said that he attributed this recent coldness 
to intercourse on her part to fear of childbirth; that he therefore took every 
precaution against her having a child, and that he thought that it would even- 
tually right itself. He said that he did not know of any other man in her life. 

Mr. and Mrs. Alsop were friends of theirs. Mr. Alsop worked in the same 
employment as the husband, who introduced them to the wife. From Aug. 20 
to Sept. 3, 1955, Mr. Alsop was away for a fortnight’s army training; in the 
meantime Mrs. Alsop stayed with her mother. On Monday, Aug. 22, Mrs. 
Alsop came to the Brown’s house, and the husband took her to the bus stop. 
On Thursday, Aug. 25, she again came, and the husband took her home on his 
motor cycle. During the following week, his wife says, he was out every 
night. On Monday, Sept. 5, Mr. Alsop came and challenged the husband about 
his conduct with his (Mr. Alsop’s) wife, saying that his wife had confessed to 
him. The husband thereupon admitted that he had committed adultery with 
Mrs. Alsop on two occasions: on Wednesday, Aug. 31, on an embankment 
after they had attended a football match together, and on Friday, Sept. 2, 
in the country. Following on this confession of adultery by the husband, the 
wife disclosed to him, for the first time, her association with Mr. Morley, of 
whose existence the husband had hitherto been unaware. Subsequently Mr. 
Morley came to the house, and the wife then expressed her love for Mr. Morley 
(in her evidence qualified as “ perhaps infatuation’). The only evidence of 
the extent of the wife’s association with Mr. Morley was that provided by the 
wife herself, viz., that she had kissed him goodnight; that she thought of telling 
her husband many times, as it worried her; that she was ashamed of what she 
had done. She denied in evidence that she had committed adultery with him, 
and asserted that this association did not affect her behaviour to the husband, 
and that she was doing her best to keep it from him. The husband nowhere 
suggested that he suspected adultery by the wife, although he may have sensed 
that all was not well. With regard to his own adultery with Mrs. Alsop, he 
said in evidence: 

“T can only say it was lack of affection on my wife’s part ... There 
were signs of my marriage coming to an end before I went with Mrs. Alsop.” 


It was conceded that “‘ it’ in this context meant “‘ the cause of my adultery ”’. 

The husband’s allegation in substance, therefore, is that the complete change 
for the worse in the sexual relations of the spouses was merely the outward 
and visible manifestation of a change of heart, amounting to distaste and coldness, 
on the part of the wife towards himself, arising directly out of her improper 
association with Mr. Morley. Throughout this judgment we use the justices’ 
phrase “‘ loss of affection and interest ” as a short, if incomplete, description of 
the husband’s complaint. They couple with this phrase the epithet “ evident ”, 
which is plainly intended to convey that the husband was conscious of it and 
was affected by it. To be more specific, it appears that the justices use the 
phrase “‘ loss of affection ’’ with particular reference to the manner in which the 
wife’s sexual life with the husband was, as they find, very materially affected, 
and the phrase ‘loss of interest ”, more generally, in connection with other 
matters such as his examinations and his driving test. The crucial sentence 
in their reasons is: 

“We have no doubt that this evident loss of his wife’s affection and 
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interest conduced to the husband’s adultery and we are satisfied that it ge 
was due to the association of the wife with another man which whether or rol 
not adulterous was improper, and so (notwithstanding the husband’s ignor-. 
ance of it) constituted misconduct.” euaper 
or wi 


The word “ it ” on the first occasion meant, it was conceded, the evident loss of | interr 
his wife’s affection and interest, and on the latter occasion plainly meant the | case 1 
association. | dew 

In our opinion, although the association was rightly held to be improper, ih @ 
the justices went rather too far in using the words ‘“‘ whether or not adulterous ”, | 


inasmuch as earlier in their reasons they said explicitly: yo 
“. . . there is no evidence that the wife had herself committed adultery her af 
with Albert Morley .. .” The 
albeit they quote passages, already referred to, from her evidence in support | if it w 
of their view of the improper lengths to which the association had gone. We 3 “exac 


accept unreservedly the finding of the justices about the impropriety of the speaki 
association, and we reject the argument put forward by counsel for the wife | 4g air 
that if loss of affection and interest is held to be conduct conducing to adultery, done, 
no spouse would be safe from the stigma of conduct conducing when the ardour ion } 
of early married life abates in the course of time. Manifestly, no question of te 
guilt would be involved in a natural change of attitude of that character. this di 
Moreover, considerations of that kind would involve an impossible assessment , 


of the extent to which diminution of affection in that respect was or was not 8 lations 
natural reaction to a corresponding diminution in the other spouse, and s0 ea 
© as 


forth. In our opinion, the husband is entitled to rely on a finding, from which 
we are not prepared to differ, that the wife’s association with Mr. Morley was | eel no 
improper, and that it constituted misconduct to the husband, notwithstanding | betwee 
his ignorance of it. This 
This brings us to the question whether this misconduct is such as to be capable | was ju 
in law of amounting to conduct conducing. Both counsel adopted the view | husbar 
that the correct approach to the question whether or not conduct conduces is | ducing 
to ascertain whether the conduct alleged to conduce to the adultery in question | gonduc 
is misconduct, and whether it is the cause of the adultery. Nor was it sought | stantia 
to draw any distinction between the various epithets which have from time to | spjatio, 
time been attached to the word “cause” (e.g., “the main causes” per SR} aig uy 
FRANCIS JEUNE, P., in Symons v. Symons (1) and the catalogue of epithets given respect 
by Lorp SuMNER in British Columbia Electric Ry. Co., Ltd. v. Loach (2): see also of heal 
Lorp Wricut in Smith, Hogg & Co., Ltd. v. Black Sea & Baltic General Insurance nfli 
Co., Lid. (3); or between such phrases as that the conduct must “ bring about ” eo ’ 
the adultery, or be “clearly and directly connected with” it: see Herod v. wilful : 





Herod (4) and Richards v. Richards (5). Accepting the above test, couns¢l conduc 
for the husband argues with considerable force that there is no break in the chain | ™ 1928 
wilful r 


of causation between the wife’s improper affair with Mr. Morley and the commis- 
sion of adultery by the husband. He admitted, of course, that the husband did | later, in 
not know that the wife was having an affair with Mr. Morley, and that he was pre 
did not even know that there was such a person until, after his confession | was cle 
of his own adultery to the wife, she told him about the affair. She then made | Herod \ 
it clear, however, and the justices so find, that she wanted Mr. Morley and was gor 


(1) [1897] P. 167. 
(2) [1916] 1 A.C. 719. 
(3) [1940] 3 All E.R. 405; [1940] A.C. 997. 
(4) [1938] 3 All E.R. 722; [1939] P. 11. 
(5) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
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meant it, saying among vther things that he and she were in love. Though 
the husband did not know about this affair, counsel argues that it is clear 
that he was not in a state of total ignorance; on the contrary, he plainly 
suspected that something was going on, though he did not know to what extent 
or with whom. He argues that the husband’s lack of knowledge does not 
interrupt the chain of causation. Although he admits that the husband’s 
case would be stronger if he had actually known what was going on between 
the wife and Mr. Morley before he committed adultery, he submits that the 
lack of knowledge is not fatal to his case, because the justices have found that the 
association with Mr. Morley caused the loss of affection and interest, and they 
accept the husband’s evidence that she ceased to be interested in him, and that 
her affection was not there. 

There is ample evidence to support this finding. Indeed, it would be strange 
if it were not so. The wife said that her behaviour towards her husband was 
“exactly as it was before ”’, and in this I think there is no doubt that she was 
speaking of their sexual relations, as well as of other aspects of their married life. 
As already stated, however, she admitted that she was ashamed of what she had 
done, that she had thought of telling her husband lots of times, and that it worried 
her. In plain English, she had a guilty conscience, and was afraid to tell her 
husband. It is not surprising that the justices did not accept her evidence that 
this did not affect her attitude towards her husband, not least in their sexual re- 
lations. It is perfectly natural, if not inevitable, that the husband sensed that 
there was something wrong, and the wife admits that on two occasions at least 
he asked her point blank whether she was going out with someone else. We 
feel no difficulty in holding that there was no break in the chain of causation 
between the association and its impact on the husband’s mind and feelings. 

This still leaves open the question whether his alleged reaction to the affair 
was justified. In other words, whether the association or its impact on the 
husband, taken at its highest, is capable in law of amounting to conduct con- 
ducing to his adultery. It is not easy to reconcile all the cases on conduct 
conducing. To take, for example, refusal of sexual intercourse, to which sub- 
stantially the same considerations as those to which we have just alluded in 
relation to loss of affection apply, so that cases in which the refusal is deliberate 
and unjustified, and can be traced directly to an illicit affair, differ in material 
respect from cases in which-refusal or cessation of intercourse is due to reasons 
of health, advancing years, and the like. There is, however, a considerable 
conflict of authority on this subject. Sm Francois JEUNE, P., held that the 
wilful refusal of sexual intercourse for a protracted period was not conduct 
conducing to the husband’s adultery (Synge v. Synge (1)). On the other hand, 
in 1928, Lorp MrrRIVALE held the contrary in Plows v. Plows (2), a case of 
wilful refusal to consummate, followed by desertion; and, nearly twenty years 
later, in Callister v. Callister (3), a Court of Appeal, over which Buckn11, L.J., 
was presiding, decided that the refusal of intercourse by a wife for eleven years 
was clearly conduct conducing to the husband’s adultery, and held, referring to 
Herod v. Herod (4), that it would be difficult to say that the husband’s adultery 
was good cause for the wife’s deserting him. 

(1) [1900] P. 180; affd. C.A., [1901] P. 317. 
(2) (1928), 44 T.L.R. 263. 


(3) (1947), 63 T.L.R. 503. 
(4) [1938] 3 All E.R. 722; [1939] P. 11. 
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This passage was cited with approval by DeEnnine, L.J., in Richards yv, 
Richards (1), yet in that case it was held that where there is desertion and nothing 
more, adultery on the part of the wife 


“. . . is due, not to the desertion, but to her own weakness of character, 
or, as, no doubt, she would prefer to put it, because she fell in love with 
another man.”’ 


This is substantially the same reasoning as that of Str Francis JEunE, P., in 
relation to the refusal of sexual intercourse: Synge v. Synge (2). Other judges 
have expressed much the same view. We do not doubt that in using the phrase 
*‘ desertion and nothing more” Drennine, L.J., meant to exclude cases of con- 
structive desertion, for it is easy to imagine expulsive words or other expulsive 
conduct which might very well be held to conduce to adultery. However that may 
be, desertion in the nature of things almost invariably involves total deprivation 
of sexual intercourse, in addition to comprising the wider intention permanently 
to disrupt the marriage, although it is well settled that the refusal of sexual inter- 
course does not by itself constitute desertion: Weatherley v. Weatherley (3). Thus, 
desertion is clearly a graver matrimonial offence than refusal of sexual intercourse; 
and, if the greater includes the less, it is not altogether clear, on principle, how it is 
that refusal of sexual intercourse can, but desertion cannot, amount to conduct 
conducing. It was suggested in argument that there is a distinction between 
desertion and the deprivation of sexual intercourse while the parties are living 
together, inasmuch as the natural instincts of the deprived spouse are more 
habitually invoked by the presence of the other. While this may be true in 
certain cases, it is difficult to distinguish between the deprivation caused by the 
resolute withdrawal for years to a separate room, and that caused by desertion. 

There appears to be singularly little authority on the question whether even 
actual adultery of the petitioner can per se be conduct conducing to the adultery 
of the other spouse. It is not easy to understand why it should not be so in 
certain cases; for example, a confession that adultery has been committed, 
made without any antecedent warning, or even suspicion, that things were not 
as they should be, might be such a shock as to lead the other spouse to commit 
adultery under the reaction to the shock, and it may be that the same would 
apply whether the confession were true or false if it was intended to convince, 
and did convince, the other spouse of its truth: see Glenister v. Glenister (4) 
and Allen v. Allen (5). In the present case, however, the husband does not 
assert that he believed that the wife had committed adultery; on the contrary, a8 
has already been said, in spite of his suspicions, he said that he attributed her 
changed attitude to her own fear of conception. Even assuming that belief in 
her actual adultery induced by the wife might be conduct conducing, there is & 
very long step between that and the suggestion that a bare suspicion of an 
improper association, although the suspicion subsequently proved to be justified, 
can be conduct conducing. 

The lack of authority on this point may be due to the fact that conduct con- 
ducing to the adultery charged against the respondent and the adultery com: 
mitted by the petitioner have since 1857 both been discretionary bars only. 
Moreover, the older cases show that the test for the exercise of discretion i 
favour of a petitioner who had committed adultery was more severe than that 


(1) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
(2) [1900] P. 180; affd. C.A., [1901] P. 317. 
(3) 111 J.P. 220; [1947] 1 All E.R. 563; [1947] A.C. 628. 
(4) 109 J.P. 194; [1945] 1 All E.R. 513; [1945] P. 30. 
(5) 115 J.P. 229; [1951] 1 All E.R. 724. 
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for conduct conducing: see Evans v. Evans & Elford (1). Indeed, Str GorELL 
Barnes, P., in that case seems to have gone to the length of ruling that even 
the fact that the respondent had been guilty of conduct conducing to the 
petitioner’s adultery “afforded no ground for the exercise of the discretion ”. 
The earlier cases are reviewed by Sir FRANCIS JEUNE, P., in Symons v. Symons (2), 
in which he, after very careful consideration, came to the conclusion that it was 
safe and proper to hold that the circumstances which might be considered in 
exercising the discretion should include the case of a husband whose adultery 
and cruelty, before his desertion, and his prolonged desertion, were the main 
causes of the wife’s adultery, so that he was guilty of misconduct conducing to 
her adultery. In 1893, in Cox v. Cox (3), a case to which we will refer later, 
Sir Francis JEUNE, P., addressing his mind to the question whether any marital 
misconduct of the husband, short of adultery, could conduce to the adultery 
of the wife, plainly takes it for granted that adultery itself may be conduct 
conducing. 

In the later case of Constantinidi v. Constantinidi & Lance (4), in which both 
the petitioner and the respondent had committed adultery, but it was found that 
the adultery of the petitioner had not conduced to the adultery of the 
respondent, Srr FrRaNcIs JEUNE, P., exercised his discretion in favour of the 
respondent. He called attention to the fact that s. 31 of the Matrimonial 
Causes Act, 1857, conferred a discretion on the Divorce Court, without imposing 
specifically any limitation or any directions with regard to its exercise, and, after 
reviewing the authorities again, laid it down that, although the discretion 
conferred by the section was a judicial and not an arbitrary discretion, 


“. . . the causes, for which the court may, in the exercise of its discre- 
tion, allow a divorce notwithstanding misconduct by a petitioner, are to 
be taken in combination and according to their several degrees of force, and 
also that the list of such causes is not a closed book, but may be extended as 
occasion arises ... ” 


However, Wyke v. Wyke (5) is another case in which the exercise of dis- 
cretion was refused, although the case was recognised as being a hard one, 
and one in which the husband’s conduct had to some extent conduced to the 
wife’s adultery. The Court of Appeal in Constantinidi v. Constantinidi (4), 
in an appeal arising out of a variation of settlements in the original suit, 
indicated doubts whether Sm Francis JEUNE, P., had gone too far in his 
pronouncements, both in the earlier case of Symons v. Symons (2), and in 
Constantinidi v. Constantinidi (4) itself. It was in this state of the authorities, 
fully reviewed in his judgment in Evans v. Evans (1), that Sm GoRELL 
Barnes, P., refused to exercise his discretion in favour of the petitioner. 
Obviously it is not easy to reconcile all these earlier cases. No doubt things 
have changed, and the discretion of the court in favour of a petitioner who has 
committed adultery is much more widely exercised than was formerly the case, 
inasmuch as considerations such as the interest of the children of the adulterous 
association, the interest of enabling the paramour to regularise his or her situation, 
have been introduced as relevant considerations, as well as the interest of the com- 
munity at large in maintaining a true balance between upholding the sanctity of 
marriage and the social considerations which make it contrary to public policy to 


(1) [1906] P. 125. 
(2) [1897] P. 167. 
(3) (1893), 70 L.T. 200. 
(4) [1903] P. 246; [1905] P. 253. 
(5) [1904] P. 149. 
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insist on the maintenance of a union which has utterly broken down. This has 
gone to the extent of holding that it may be proper in such cases to grant a decree 
to both spouses: Blunt v. Blunt (1). Thus, the position may be said to have been 
reversed, and the comparative rarity in recent times of the pleading of the adul- 
tery of the other spouse as conduct conducing may readily be explained by the 
simplicity of the procedure which enables the petitioner (or the respondent who is 
making cross-charges) to put himself or herself right with the court by making a 
disclosure of his or her own adultery. It does not follow, however, from the 
widening of the grounds for the exercise of discretion in spite of the petitioner’s 
own adultery that the test for conduct conducing is any less strict than before. 

Cox v. Cox (2), in which the Court of Appeal upheld Sm Francis JEunE 
in holding that conduct short of adultery could conduce to adultery, is the 
case most favourable to the husband’s contention of all the cases that have 
been cited, and it is none the less authoritative on the law because the appeal 
was decided on an application to strike certain paragraphs alleging conduct 
conducing out of the plea. See, for example, Jamieson v. Jamieson (3) and 
many of the old cases in the reports in which the common law of England 
was developed on demurrers to the sufficiency of a declaration or a plea. What 
was pleaded in Cox v. Cox (2) was that for about five or six years the husband 
had paid marked attention to an unmarried lady of their acquaintance, and when 
the wife had remonstrated with him he told her that he would not, and could not, 
give up his intimacy with her, but had invited her to the house, and corresponded 
with her, notwithstanding the wife’s repeated objections and remonstrances, 
and had made her presents, and had absented himself from his wife’s society 
in order to enjoy the society of the lady. Moreover, he told his wife that he had 
been fascinated by her, and that he would have run away with her if she had 
consented. Further, that for the last three years the husband had paid marked 
attention to another lady, and had refused to give up his intimacy with her, 
notwithstanding the wife’s objections and remonstrances, and that he had been 
guilty of acts of undue familiarity with the said lady, which were particularised 
as putting his arm round the lady’s waist on two occasions, and her sitting on his 
knee on another. LINDLEY, L.J., pointed out that 


*“*, . . we have not to consider ordinary pleadings . . . both at common 
law and equity, pleading facts which do not admit questions of degree 
or discretion; but we have to consider a case in which degree is everything, 
and in which the discretion turns upon the degree... ” 


He pointed out that in proof of the concise statements of the pleading evidence 
might be given, clothing the skeleton with flesh and blood, and so produce 8 
picture which might justify a judge in declining to grant relief; and he approved 
the view of Sir Francis JEunNE, P., who said in effect: ‘‘ Let me see the picture 
complete; then I will exercise my discretion’. Smrru, L.J., relied particularly 
on the first and longer association, and asked himself whether, if all the alleged 
facts were proved, and if the skeleton, as LinpiEy, L.J., called it, were filled 
up with flesh and blood, it was absolutely impossible that those facts could have 
conduced to the adultery. He added: 


“*I do not say whether they might or not, but it seems to me it is a case 
which the respondent is entitled to make against the petitioner.” 


It is plain, therefore, that the Court of Appeal held that, if justified by the 


(1) [1943] 2 All E.R. 76; [1943] A.C. 517. 
(2) (1893), 70 L.T. 200. 
(3) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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evidence, the facts alleged were capable, in law, of amounting to conduct con- 
ducing, and that it was a question of degree and the discretion turning on the 
degree, for the trial judge to say whether the husband’s misconduct did or did 
not conduce to the wife’s adultery. In relying on that case counsel for the 
husband laid particular stress on the change of onus effected by s. 11 (3) of the 
Act of 1937, which, as has already been pointed out, obliges the complainant 
to satisfy the court of the negative. Thus he argued that the considerations 
which actuated the Court of Appeal in Cox v. Cox (1) apply a fortiori to a case 
in which the evidence has already been heard, and the issue determined in the 
husband’s favour. In other words, he suggested, Smrru, L.J., would have asked 
himself whether it was impossible on the facts found by them for the justices 
to hold that they were not satisfied that the wife had not conduced to the 
husband’s adultery. Since it is to the question of causation that the change 
of onus is particularly directed, we acknowledge the force of this argument. 
In Cox v. Cox (1), however, there was a course, extending over years, of undue 
familiarity, persisted in by the husband, and even flaunted by him in the face 
of the wife, despite her repeated remonstrances. Moreover, the wife was plainly 
aware of the two associations pleaded. 

In the present case, although the association itself was improper, the most that 
can be said about its impact on the husband is that he may have sensed that 
there was something wrong. Even this is not very clearly established by his own 
evidence, since in one part of his evidence he attributed the wife’s loss of affection 
and interest to her fear of conception. Even assuming, however, that it is 
implicit in the findings of the justices that the husband suspected more than he 
knew, and that he was affected by what he suspected, it seems to us that the 
conduct alleged is so different in degree from that pleaded in Cox v. Cow (1), 
and the impact on the husband from anything known or even suspected at the 
time when he committed adultery was so much less than was the case in Coz v. 
Cox (1), that we should be going much further than is warranted by that case, 
or any other decision, if we were to hold that the facts in the present case are 
capable of amounting to conduct conducing. No doubt the wife’s evident loss 
of affection and interest may have rendered the husband more susceptible to 
temptation, but in our opinion, even invoking the change of onus, the mis- 
conduct here found against the wife cannot in law be held to be conduct con- 
ducing to the husband’s adultery. For these reasons we think the appeal 
succeeds. We set aside the dismissal of the wife’s complaint, and we substitute 
therefor a maintenance order of ld. a week, with a non-cohabitation clause. 


Appeal allowed. 


Solicitors: Gardiner & Co., for Humphrey Lynde & Vine, Great Yarmouth; 
Field, Roscoe & Co., for Richards & Flewitt, Nottingham. 
G.F.L.B. 


(1) (1893), 70 L.T. 200. 
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COURT OF APPEAL 
(Lorp EvERSHED, M.R., BirKETT AND Romer, L.JJ.) 
January 16, 1956 
Re W. (TWO INFANTS) 


Infant—Maintenance—Means of mother taken into consideration in assessing 
sum payable by father—Guardianship of Infants Act, 1925 (15 and 16 Geo. 5, 
c. 45), s. 3 (2). 

The parties, who were married in 1947, had two children. In November, 1949, 
the wife left the husband, taking the children with her. In January, 1955, a 
magistrates’ court granted the wife the custody of the children, and by consent 
ordered that the husband should pay a weekly sum of 30s. by way of maintenance 
for each child. The wife maintained herself, and on the complaint of the husband 
the justices varied the order as to the maintenance of the children by reducing the 
weekly sum to 22s. 6d. for each child on the ground that they were satisfied that 
the offer of the husband to pay 30s. was too high having regard to the means of 
both parties. 

HE tp: (i) in deciding what sum it was reasonable to order a father to pay to the 
mother towards the maintenance of an infant under s. 3 (2) of the Guardianship 
of Infants Act, 1925, the justices were entitled to take into account all the circum- 
stances of the case, including the means of the mother; (ii) although the order 
complained of contained a direction as to custody, its variation dealt only with the 
part relating to maintenance and the custody of infants was not concerned, and, 
therefore, being an interlocutory order, leave of the judge or the Court of Appeal 


was necessary. 

MorTIon. 

This was an application for (i) an order for leave to appeal from an order of 
RoxsureGH, J., made on Oct. 5, 1955, and entered on Nov. 8, 1955, and (ii) an 
order that leave to appeal be allowed notwithstanding that the time for appeal 
had expired. Alternatively, the applicant applied for an order that she was 
entitled to appeal from the order of RoxsurGuH, J., notwithstanding that the 
time for appeal had expired. 

The applicant was the wife of the respondent, who lived at all material times 
at Loughborough, Leicestershire. In or about November, 1953, the applicant 
left the matrimonial home, taking with her the two infant sons of the marriage, 
and went to live with her parents in Cardiff. On Jan, 13, 1955, at the magis- 
trates’ court at Cardiff, the stipendiary magistrates, in exercise of their juris- 
diction under the Guardianship of Infants Acts, 1886 and 1925, made an order 
granting the legal custody of the children to the applicant (referred to herein- 
after as “‘the mother’), and directing the respondent (referred to hereinafter 
as ‘the father ”’) to pay 30s. a week to the mother for maintenance in respect 
of each child, the father having voluntarily offered to pay this amount. The 
infants were then about four and six years of age. Shortly afterwards a com- 
plaint was made by the father for a variation of the order of Jan. 13, 1955, 
on the ground that since the making of the order the maintaining of the matri- 
monial home had placed heavy commitments on him by virtue of which he was 
unable to meet the terms of the order. The father did not challenge the direction 
of the Cardiff magistrates as to custody. Under the Magistrates’ Courts Rules, 
1952 (S.I. 1952 No. 2190), r. 34, the complaint to vary was forwarded for hearing 
by the justices for the petty sessions] division of Loughborough, sitting as a 
magistrates’ court at Loughborough, and was heard by them on Apr. 25, 1955. 
The mother did not appear, but a letter from her solicitors containing objections 
to the father’s proposals was before the court. In the letter it was stated that 
the mother, who received no maintenance for herself from the father, had taken 
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a job to support herself. Evidence was given by the father, who said, among 
other things, that he had kept the matrimonial home together in the hope that 
the mother might return for the sake of the children, and that, when the mother 
left, he had to pay £50 in respect of her debts. The justices accepted the father’s 
evidence as to his earnings and expenses, and considered that, having regard to 
the circumstances of the parties and to the facts (a) that the wife was living with 
her parents and in work and (b) that the original order was made by consent, 
they should exercise their power of variation, and, accordingly, they varied the 
order of Jan. 13, 1955, by directing the father to pay 22s. 6d. a week for each 
child. On an appeal by the mother from the decision of the justices, RoxBuRGH, J., 
made an order affirming the order of Apr. 25, 1955. 


V. B. Watts for the applicant, the mother. 
Boraston for the respondent, the father. 


SIR RAYMOND EVERSHED, M.R.: This motion, which seeks leave to 
appeal notwithstanding that the time for appeal has expired, has raised two 
questions of some general significance. First let me say that, although we have 
not heard counsel for the respondent, the father of the infants, I see no difficulty 
in the way of the applicant, the mother of the infants, on the question of the 
time of the application. The order from which the mother desires to appeal 
is an order made by RoxsuresH, J., on Oct. 5, 1955, and entered on Nov. 8, 1955, 
whereby the learned judge affirmed an order dated Apr. 25, 1955, and made by 
the magistrates’ court at Loughborough, under the Guardianship of Infants 
Acts, 1886 and 1925. Counsel for the mother, or those for whom counsel appears, 
took the proper steps to appeal to this court within due time: the only reason 
why the matter has not hitherto been considered is because of the other points 
with which I am about to deal. 

[His Lorpsurp stated the facts, and, after referring to the evidence given by 
the father before the magistrates’ court at Loughborough on Apr. 25, 1955, 
said:] To dispose of one of the points taken by counsel for the mother, it seems 
to me idle to suggest that there was no evidence on which the justices could act. 
They were entitled to listen to the father’s evidence and, if they thought him, 
as they plainly did, an honest witness, they were entitled to hold, as a matter of 
fact, that £3 a week was, in the existing circumstances, too great a burden, and 
that, having regard to his means (I am quoting now the language of s. 3 (2) of 
the Guardianship of Infants Act, 1925) it was more than he reasonably ought to 
pay. They, therefore, reduced the 30s. a week to 22s. 6d. a week, and it was 
from that order that the mother appealed unsuccessfully to Roxspuraeu, J. 

The first question which counsel for the mother raised is whether any leave to 
appeal is required. That question depends on the true construction of s. 31 (1) 
(i) (i) of the Supreme Court of Judicature (Consolidation) Act, 1925. Section 
31 (1) provides: 

“ No appeal shall lie . . . (¢) without the leave of the judge or of the Court 
of Appeal from any interlocutory order or interlocutory judgment made or 
given by a judge, except in the following cases, namely—(i) where the 
liberty of the subject or the custody of infants is concerned...” 


Counsel for the mother conceded that the order of Roxsuresu, J., was an 
interlocutory order, and, in my judgment, he was plainly right so to concede. 
The matter has been considered on two occasions by this court: in Chinchen v. 
Chinchen (1) and in Re W. (an infant) (2). Those cases make it clear, I think, 


(1) [1950] W.N. 22. 
(2) [1953] 2 All E.R. 1337. 
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that, even if the matter of custody were directly determined or considered, still 
an order of the character of any of the three orders which I have mentioned is 
an interlocutory order or judgment. Counsel submits that, although the matter 
of custody was not debated before the Loughborough justices (and not, therefore, 
before RoxsureH, J.), yet the order was one where the custody of infants was 
‘concerned ’’. It is true that the matter of maintenance arose out of the making 
of the order by the Cardiff magistrates, who, under s. 3 of the Guardianship 
of Infants Act, 1925, had given custody to the mother, and had therefore, under 
s. 3 (2), proceeded to order maintenance from the father. To say that the order 
of RoxpurGH, J., was within the scope of the phrase “‘ where the custody of 
infants is concerned ” gives, however, far too wide and vague a signification 
to those words. RoxsBurcGu, J., was not in any true sense “ concerned ”’ with the 
custody of the infants. He was not asked to deal with that matter, and the 
custody was left, by the consent of both parties, with the mother. No question 
arose before the learned judge which in any way interfered in this respect with 
the effect of the original order. I think, therefore, that beyond a peradventure 
this is an interlocutory order and, not being one within sub-para. (i) of s. 31 (1) (i), 
leave is required in order to challenge in this court the order made by 
RoxBureH, J. 

That being so, ought we to give leave ? Counsel for the mother said that, 
notwithstanding the learned judge’s own refusal, we should grant leave, on two 
grounds, the first being that this case raises an important matter of law as to the 
meaning of s. 3 (2) of the Guardianship of Infants Act, 1925, namely, the com- 
petence of the court in such cases to pay any regard to the means of the mother. 
Secondly, counsel for the mother wishes to challenge the whole proceeding 
on the ground that there was no evidence which justified, or could have justified, 
the justices in reducing the sum from 30s. per child to 22s. 6d. per child. 

I have sufficiently dealt already with the second point, because I have stated 
my view that there was evidence, and I do not propose to spend any more time 
on it. The other point is, however, of some significance; and I gather that the 
view that prevailed in this case has been acted on in practice for some con- 
siderable time. It is, therefore, right that I should say now whether I think the 
view hitherto taken is correct. Let me say at once that I think it is. The point 
arises because of the precise language of s. 3 (2) of the Guardianship of Infants 
Act, 1925, which is: 


“Where the court under the said section as so amended makes an order 
giving the custody of the infant to the mother, then, whether or not the 
mother is then residing with the father, the court may further order that the 
father shall pay to the mother towards the maintenance of the infant such 
weekly or other periodical sum as the court, having regard to the means of 
the father, may think reasonable.” 


The contention on behalf of the mother was that the express reference to 
“* the means of the father ”’ necessarily excluded reference to the means of anyone 
else, whether a mother or a cousin or an aunt or anybody. I do not agree with 
that view. I accept for my part the reasoning of RoxspureH, J., in Re 7’. (an 
infant) (1). There the conclusion of the matter was put thus by the learned 
judge: 
““The phrase employed is ‘towards the maintenance of the infant’, 
not ‘in satisfaction of’ or ‘in discharge of’, or anything of that sort. It 
is ‘ towards the maintenance ’. The first thing that the court has to consider 


(1) 117 J.P. 517; [1953] 2 All E. R. 830. 
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is: What does the infant need ? For that purpose, the court has to consider, 
for instance, the age of the infant, whether it is at school or in a perambulator 
or at a university, and its standard of life hitherto is by no means immaterial. 
It would quite plainly be permissible to consider whether it had funds 
provided for its maintenance by some deceased parent or aunt. Why not 
consider how far its mother is able to maintain it ? I can see no reason for 
excluding that one circumstance, which seems to me to be very relevant, 
from all the other relevant circumstances which have to be considered.”’ 


Subject to one qualification, which I will state in a moment, I agree with that 
statement by Roxsureu, J. After all, what Parliament is saying is that the 
court may order the father to pay what the court thinks is reasonable in all the 
circumstances of the case, including the circumstances particularly appertaining 
to the infants, having regard to the ability of the father to pay. The slight 
expansion of the Parliamentary language makes it clear, I think, that the 
reasonableness must be judged, among other things, in the light of what there 
is, in fact, available to the infants, whether (as Roxspures, J., put it) from 
the benefaction of a deceased parent or an aunt, or, as in the present case, from the 
circumstance that the mother is able to make provision, through her own parents, 
for a home for the children. I now state (though it is perhaps obvious) the 
qualification. It does not follow that, because it is shown that the mother is 
earning £x a week, that is necessarily a correct yardstick for determining 
how much the father, out of what he earns, has to pay. It might well be, for 
example, that the court would say that the court did not think it at all a good 
thing that the mother should be earning anything. The children might be very 
small; they might be delicate; they might have no one to look after them. 
The court might consider that the mother ought to spend all her time with the 
children and look after them; and that the father could well afford it if she did. 
That, no doubt, explains why, in considering how much the father ought to pay, 
Parliament directs particular attention to the father’s means. It seems to me, 
however, for the reasons which I have already given, that it would be quite 
contrary to the whole tenor of the Act to make the father’s means the exclusive 
standard, the exclusive subject-matter to be regarded, in fixing what ought to 
be paid, without any notice whatever being taken of what the particular 
circumstances of the children may happen to be. 

I agree, as I have said, with the judgment of Roxsures, J., in Re T. (an 
infant) (3). I gather from what he there said that that view has been acted on 
by magistrates’ courts throughout the country, and I am glad to think that on 
this occasion I can also give to their interpretation of the matter the imprimatur 
of the Court of Appeal. For the reasons which I have given, I think that no 
ground is shown why we should grant leave to appeal. 


BIRKETT, L.J.: I agree entirely with the judgment which the Master of 
the Rolls has just delivered, but I would like to say a few words about the points 
which have been raised in this rather important matter. The statement of the 
facts as they appear in the reasons given by the justices for their decision seems 
to me to have a very considerable bearing on one or two of the matters involved. 

The first point arose under s. 31 (1) (¢) (i) of the Supreme Court of Judicature 
(Consolidation) Act, 1925. Section 31 (1) (i) provides that there shall be no 
appeal 

“without the leave of the judge or of the Court of Appeal from any 

interlocutory order ... made... by a judge, except in the following cases, 
namely—(i) where . . . the custody of infants is concerned .. .” 
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There was no question in this case but that the original order made by the Cardiff 
magistrates, on which everything else has followed, was in the ordinary sense 
of the word, “‘ concerned ” with the custody of the infants, because the order 
made at the Loughborough magistrates’ court on Apr. 25, 1955, recited that 
the mother was “ granted the legal custody of the two children of the marriage 
and the sum of 30s. for the maintenance of each of the said children”. Thus, 
on a strict interpretation of the words used, it would be impossible to say that the 
order was not “concerned” with the custody of the children. I am quite 
satisfied, however, that, on the proper construction of s. 31 (1) (¢) (i), the word 
“* concerned ”’ there means something equivalent to where the custody of infants 
is in contest or in issue, or is the real matter which is to be determined, and it is 
only in that event, where a real live issue is before the court dealing with the 
custody, that the words of sub-para. (i) become operative. 

The other point, which was the important point taken in the case, dealt with 
the construction of s. 3 (2) of the Guardianship of Infants Act, 1925. The 
contention on behalf of the mother was that the sub-section really forbade 
the court to have regard to the means of the mother as distinct from those of 
the father. [His Lorpsuip stated the facts, and continued:] In the course 
of the reasons which the justices gave for reducing the sums payable by the 
father, they said: 


“We considered that, having regard to the circumstances of the parties, 
the wife living with her parents and in work, and the fact that the original 
order was made by consent, we should exercise our power of variation and we 
varied the order to 22s. 6d. per week for each child.” 


Counsel for the mother said that the justices took into account the means of the 
mother, and that s. 3 (2) gave them no power to do so. First let me say that I 
am by no means certain that the justices took into account the means of the 
mother, in any true sense of that term. After reciting the facts and stating that, 
in their view, the father was an upright and honest man, the justices said: 


“* As the original order was made by consent upon an offer made by the 
husband we considered that, if we were satisfied that the husband had made 
an offer which he afterwards realised was too high and with which he was 
not able to comply, then having regard to the means of the parties we were 
entitled to reconsider the amount of the order.” 


“‘The means of the parties ’’ may be said, of course, to include what is known 
about the position of the wife; but the justices went on to say: 


“* We were satisfied that the husband in offering a total sum of £3 per week 
had taken on an obligation which he had found himself unable to meet. We 
were impressed by the husband as a witness and considered that his action 
throughout had been entirely honest and praiseworthy and that his thoughts 
for his children had been those of a good father . . . we were of the opinion 
that a weekly sum of 22s. 6d. for each child was a just and adequate sum... ” 


There is, therefore, no doubt that the justices did consider, as the main matter 
in the case, the sum which the father originally had volunteered to give as main- 
tenance for the children, and were satisfied that in making that offer he had 
taken on a burden or obligation which he could not meet, and they said so after 
listening to the evidence. The passage, ‘‘ We considered that, having regard to 
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the circumstances of the parties, the wife living with her parents and in work, 
and the fact that the original order was made by consent ”’, may be taken 
perhaps to mean no more than this: ‘‘ We have considered the means of the 
father and we think, having regard to the means of the father, it is reasonable 
to make this order of 22s. 6d.’ That is, of course, what s. 3 (2) enjoins—“‘ such... 
periodical sum as the court, having regard to the means of the father, may think 
reasonable.” 


In the course of the argument I asked counsel for the mother what was the 
point of the word “reasonable” in that sub-section. He contended that the 
only matter which the justices could consider was the means of the father. 
The Master of the Rolls put to counsel various illustrations about money 
having been left to the children, or a trust made for them, or a kindly aunt 
providing for them; but the contention appeared to be that the justices were 
entitled to consider merely the means of the father. I am not at all sure that, 
even if that interpretation were right (which I do not think it is), on the facts of 
this case the justices did not confine themselves to the means of the father in 
making their order, and that they then said, in effect: ‘‘ But we know the state 
of the parties”, as though they were intending to say: ‘‘ The welfare of the 
children will in no degree suffer.” 

Re T. (an infant) (1), a decision of Roxsures, J., from which my Lord quoted, 
is a perfect authority fer the justices to do as they did, because there RoxBuRGH, 
J., having this identical point before him, namely, whether the justices could 
take into account the means of the mother, said that they could. Roxsures, J., 
said: 

“ Incredible results would follow if the court could consider, in exercising 
its discretion under s. 3 (2), only the means of the father—so incredible that 
counsel did not suggest that that was the interpretation. He says that it 
should be read as follows: ‘The court may further order that the father 
shall pay to the mother towards the maintenance of the infant such sum as 
the court may think reasonable, having regard to all relevant circumstances, 


999 


including means, but, as to means, having regard to those of the father only ’. 


RoxsurGH, J., went on to say that a different construction from that suggested 
by counsel had been put on s. 3 (2) for over thirty years. 

In the present case RoxsureH, J., had to consider the order which had been 
made as varied by the magistrates’ court at Loughborough. Under s. 3 (2) the 
justices were entitled to look at the circumstances of the case to see what sum 
was, in fact, reasonable in all the circumstances for the father to pay in this case, 
and if, on the consideration of that matter, they found the children in a particular 
situation, they were entitled to take those circumstances into account. I cannot 
think for one moment that either the justices or Roxsures, J., fell into any 
error about that matter in this case. 


ROMER, L.J.:* I agree. For my part I think it is fairly plain that, in 
exercising the jurisdiction conferred by s. 3 (2) of the Guardianship of Infants 
Act, 1925, the court may treat as a relevant circumstance the means of the 
mother. One can imagine a case, for example, where the mother has a house of 
her own and an independent income of her own of perhaps £1,000 a year, while 
the husband is in some occupation in which he is earning £6 or £7 a week. In 
circumstances such as those, it is plain, I should have thought, that justices 


(1) 117 J.P. 517; [1953] 2 All E.R. 830 
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could properly take into account, having regard to the terms in which the sub. 
section is framed, the income and assets of the mother. Nevertheless, I should 
like to re-emphasise what the Master of the Rolls pointed out in the judgment 
which he delivered, namely, that, although the justices can take a mother’s 
means into account, it by no means necessarily follows that they always should 
in all circumstances. My Lord gave an illustration of a case in which it might 
be right not to take the mother’s means into account. For example, as he said, 
where she is working in order to make some money for herself and for the 
children, which involves her being absent from the home in which the children 
are living when they are all of tender age, it would be in their interest that she 
should be there to look after them, and, in those circumstances, if she gave up 
her employment she would lose her income, but the children would be better 
off from the point of view of having her in attendance. There are other examples 
which might be given as well. But that the court has jurisdiction to take into 
account as a relevant factor the means of the mother, and, indeed, should normally 
do so, I have no doubt. For those reasons, with those which my brethren have 
given, I agree that the application should be dismissed. 
Application dismissed. 
Solicitors: Rhys Roberts & Co., for C. James Hardwicke & Co., Cardiff; 


Vizard, Oldham, Crowder & Cash. 
F.G. 


COURT OF CRIMINAL APPEAL 
(Lorp GoppDARD, C.J., HttBERY AND Byrne, JJ.) 
March 19, 1956 
REG. v. HUDSON 


Criminal Law—Common law misdemeanour—Income tax—False statement 
tending to prejudice Revenue—False accounts and certificate sent to inspector 
of taxes. 

If any subject acts in such a way as to defraud the Crown and the public, he is 
guilty of a common law misdemeanour. 

Where, therefore, the appellant had been convicted of making false statements 
tending to prejudice the Crown and the public revenue in that he had sent to am 
inspector of taxes accounts which falsely understated the profits of his business and 
a certificate of disclosure relating to banking accounts and facts bearing on liability 
to income tax which he knew to be false, but contended on appeal that the offences 
charged were not known to the law, 

HELD, that the offences charged involved fraud on the Crown and the public and 
were indictable as common law misdemeanours, and that the appellant had, there- 
fore, been rightly convicted. 

APPEAL against conviction. 

The appellant, Alan Harry Hudson, was convicted before SLapEg, J., at Not 
tingham Assizes on Dec. 8, 1955, of making false statements to the prejudice of 
the Crown and the public revenue with intent to defraud. In eight counts (om 
one of which he was acquitted) he was charged with causing to be delivered # 
an inspector of taxes accounts relating to his business as a fruit grower and | 
farmer which falsely stated profits of the business for the years 1945 to 1952, 
and in the ninth count he was charged with intent to defraud in that he caused 
to be delivered to an inspector of taxes a certificate of disclosure certifying that 
he had made a complete disclosure of banking accounts existing in his owm 
and in his wife’s name between 1939 and 1953 and of all facts bearing on his 
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liability to income tax or other duty between those dates, knowing such certifi- 
cate to be false. He was fined a total of £2,600 with £1,500 costs, and he 
appealed against his conviction. 

Mustoe, Q.C., and Durand for the appellant. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C., Elwes, Q.C., 
and J. A. Grieves for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court in which he 
stated the facts, and continued: The point which has been taken and argued with 
much ingenuity and clarity by counsel for the appellant is that this is an 
offence unknown to the law. It is perfectly true that it is not an offence which is 
specifically included either in the Income Tax Acts or in the Perjury Act, 1911. 
It is an offence which arises in this way. Sometimes a trader, instead of making 
a return of his profits by putting in a figure into his income tax return, sends in 
his profits and leaves the inspector to decide how much his return should show. 
If he sends in incorrect accounts, knowing that they are incorrect, he is 
deliberately endeavouring to defraud the Crown, and he is endeavouring to 
mislead the inspector who has to calculate his liability to tax from the documents 
which he sends in. When the income tax authorities have a large bundle of 
such accounts sent in, and are going to consider whether they will effect a settle- 
ment between themselves and the taxpayer, they require him to give a certificate. 
Although it is called a “ certificate ’’, it is no more than a statement; it is not a 
statutory document. They are saying, in effect, ‘‘ Tell us in so many words that 
you have made full disclosure ”. If the taxpayer says that he has made a full dis- 
closure when he knows full well that he has not, then he is acting fraudulently. 

The point which has been argued here, as I say, is that the sending in of false 
accounts and the giving of a false certificate do not disclose an offence known to 
thelaw. The offence is not expressly provided for by the Income Tax Act, 1952, 
or by the Perjury Act, 1911; but because the offence is not provided in any 
particular section of any particular Act, there is no reason why, if what is done 
is an offence at common law, it should not be prosecuted as such. Indeed, when 
this very point came before a judge of great experience in Northern Ireland, 
Anprews, L.J., in R. v. J. (1), he expressly called attention to that fact. He 
said, in giving his various reasons: 


“The second reason for my opinion is founded on the express words in 
8. 224 of the Income Tax Act, 1918, which provides that the provisions 
of that Act ‘shall not affect any criminal proceedings for any felony or 
misdemeanour.’ Therefore, no enactment which provides for the imposition 
of treble charge or for power to have the matter considered at petty sessions, 
in any way interferes with the common law rights of the King.” 


Section 224 is the section which says it does not affect the common law rights, 
The only point that we have to decide is whether in this case a common law 
offence is disclosed. ‘The common law offence which the case discloses is a fraud 
on the Crown. That is the charge. 

It is laid down in Hawxrns’ PLEAS OF THE CROWN (8th ed.), vol. 1, p. 322, 
which is a work of the highest authority, in this way: “all frauds affecting the 
Crown and public at large are indictable as cheats at common law, as in the 
following case’, and then an illustration is given. The reason why it cannot 
simply be said that cheating is an offence is because it has not been held that, 
if one subject merely cheats another by telling him lies, that is indictable; 


(1) [1933] N.I. 73. 
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but it is otherwise if the false representation or the false device (or whatever 
it may be) is used to defraud the Crown because that is a fraud 6n the public, 
The Crown and = public are really synonymous terms. In East’s PLEas oF 
THE CROWN, vol. 2, p. 821, which is a book of at least as high authority as 
HawkEIns, it is said: 


“So all frauds affecting the Crown and public at large are indictable, 
though arising out of a public transaction or contract with a party.” 


Then he cites much the same cases as HAWKINS cited. 

The matter came before the Court of King’s Bench in 1783 in R. vy. 
Bembridge (1) when a public officer, one Charles Bembridge, was _ indicted 
for a fraud on the Crown because he had wrongly certified, knowing that he 
had wrongly certified, the amount due from the late Paymaster-General, 
Lord Holland, to the Crown. It does not appear that he had got anything out 
of it, but he did it, and did it fraudulently, as found by the jury. Lorp Mans- 
FIELD, C.J., in giving the judgment of the court when a motion had been made 
for arrest of judgment, refused the motion on two grounds. He said this: 


“. . . the objection then is, that at most this amounts to a breach of 
trust, a concealment, a fraud of a pecuniary nature, which is a civil injury, 
and therefore not indictable; that he is accountable—an agent, a trustee 
that embezzles money, or by neglect suffers it to be lost, is accountable,—for a 
civil injury, and not for a public offence; and farther, they add that there 
is no precedent exactly the same. The law does not consist in particular 
instances, though it is explained by particular instances and rules, but the 
law consists of principles which govern specific and individual cases, as they 
happen to arise.” 

The learned lord chief justice goes on: 


“Now, there are two principles which seem to me clearly applicable to 
this prosecution; the first I will venture to lay down is, that if a man accepts 
an office of trust and confidence, concerning the public, especially when it is 
attended with profit, he is answerable to the King for his execution of that 
office; and he can only answer to the King in a criminai prosecution, for the 
King cannot otherwise punish his misbehaviour, in acting contrary to the 
duty of his office, and that this holds equally by whomsoever or howsoever 
he is appointed to the office ” 


and then he goes on to give instances which I need not read. He continues: 


** There is another principle too, which I think applicable to this prosecu- 
tion, and that is this; where there is a breach of trust, a fraud, or an imposi- 
tion in a subject concerning the public, which, as between subject and 
subject, would only be actionable by a civil action, yet as that concerns the 
King and the public (I use them as synonymous terms), it is indictable.” 


That is the clearest possible statement by a great master of the common law that 
a fraud on the public by an individual is indictable, although the particular 
fraud might not have been indictable if it had been a fraud by one subject on 
another. 

The simple question is, therefore, this: Has that law ever been altered? We 
can find no case in which it ever has been altered. The doctrine laid down by 
Hawkrns, the doctrine laid down by East, was affirmed in the clearest possible 
manner by LorpD MANSFIELD in R. v. Bembridge (1). Counsel, in the course of 


(1) (1783), 22 State Tr. 1. 








w 





Vol. 


ever 
bli. 
S OF 
y as 


le, 


. % 
icted 
it he 
eral, 
z out 
[ANS- 
made 


of 
ry; 
tee 
Tr a 
ere 
lar 
the 


1ey 


pts 
t is 
hat 
the 
the 
ver 


inues: 


cu- 
Osi- 
and 
the 
le. 
w that 
hicular 
ect on 


> We 
wn by 
ossible 
irse of 





Justice of the Peace and Local Government Review Reports. June 2, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 219 


his very careful argument, submitted to us that all Lorp MANSFIELD was 
deciding was that a fraud by a public officer on the public or on the King (which 
is the same thing) was indictable. That is not what Lorp MANSFIELD decides. 
He decides, as has been repeated in other cases, that a fraud by a public officer 
on the public is indictable. It may be that a particular fraud could only be 
punished by indictment, especially if the accused gets no money out of it so that 
he could be made to account for it; but that is only one instance which is given. 
Then comes the other instance which says that not only if public officers but if 
any subject acts in such a way as to defraud the King, that is an indictable 
misdemeanour. That is exactly the case here. 

Thirty-five years ago the same objection was taken before Bray, J., at Hamp- 
shire Assizes, in R. v. Bradbury (1) where, on an indictment in this form, Bray, 
J., held, without any hesitation apparently, that the facts disclosed a common 
law misdemeanour. This form of indictment has been used ever since by the 
Inland Revenue where the offence charged was that of sending in false accounts. 
It has been challenged once or twice, but it has never been challenged after con- 
viction by being brought up to this court. It seems to me perfectly clear since the 
matter was ventilated before Bray, J., that the communis opinio among lawyers 
has been that Bray, J.’s decision was right, and I cannot see any ground on which 
we can say that the authorities on which he acted, and on which we are acting 
today, have ever been limited or dissented from. In Northern Ireland the same 
view has been taken in the case to which I referred at the beginning of this judg- 
ment, and it has never been in any way dissented from in Northern Ireland. 

The offence here was sending in documents to the inspector of taxes which 
were false and fraudulent to the appellant’s knowledge. The jury found it proved. 
They had a very clear summing-up from SiapE, J., who took the same view 
that Bray, J., had taken and that this court is taking. The jury must be taken 
to have found that these documents were not only false and fraudulent and that 
the appellant knew that they were false, but also they must have taken the view, 
the only possible view, that the appellant did it for the purpose of avoiding the 
payment of tax, and that is defrauding the Crown and defrauding the public. 
In our opinion, the appellant was properly convicted, and the law as stated by 
Hawkins, by East, by Lorp MANSFIELD, by Bray, J., and by ANDREws, L.J., 
in Northern Ireland, remains exactly as it always has been. This is a common 
law offence and has always been a common law offence. It is not necessary for 
this court to make a new offence and we are not making a new offence. We are 
merely reaffirming what the common law has, in our judgment, always been on 


this matter. For these reasons the appeal is dismissed. 
Appeal dismissed. 


Solicitors: Jaques & Co., for Ollard, Ollard & Sessions, Wisbech ; Solicitor of 


Inland Revenue. , 
T.R.F.B. 


(1) See [1921] 1 K.B. 562. 
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COURT OF APPEAL 
(SINGLETON, JENKINS AND PaRKER, L.JJ.) 


November 15, 1955 
DYER v. ILFRACOMBE URBAN DISTRICT COUNCIL 


Playground—Control by local authority—Chute with platform—Injury - to child 
through fall from platform—Liability of authority. 

In June, 1953, the defendant council opened a playground which was under 
their control and management and in which they installed a chute. The chute 
consisted of a stairway leading up to a small platform some twelve feet above the 
ground and a slide from the platform to the ground. There were two horizontal 
rails along the sides of the platform and on either side of the stairway. There was 
no restriction imposed by the defendants on children using the playground, and 
no notice gave warning as to the use of the chute by very young children. On 
June 23, 1953, the infant plaintiff, who was four and a half years old, went to the 
playground alone, and, having climbed the stairway to the platform of the chute, 
he fell under the side rails and broke his arm. There had been no previous 
accident on the chute which was found to be of excellent design and construction 
In an action for damages for personal injuries on the ground of defendants’ negli- 
gence, it was admitted that the infant plaintiff was a licensee. 

HeEtp: a chute in a children’s playground was not dangerous in itself, and, 
although it was attractive to children, it was neither a trap nor a concealed danger, 
because a boy four and a half years old knew that, if he fell from the platform of the 
chute, he would be hurt; the risk of a child falling through the rails was not a 
danger which was reasonably foreseeable by the defendants; and, therefore, they 
were not guilty of negligence. 

AppEAL by the defendant council from order of PrucHeEr, J., at Exeter Assizes, 
whereby he held the council guilty of negligence and liable in damages to 


the infant plaintiff. 


Neil Lawson, Q.C., and Van Oss for the council. 
Wright, Q.C., and T'. Dewar for the plaintiff. 


SINGLETON, L.J.: This is an appeal from a judgment of Pitcuer, J., 
given at Exeter Assizes on June 18, 1955. He had before him a claim by a small 
boy, David Dyer, who sued by his next friend, for damages for personal injuries 
which, it was alleged, were caused through the negligence of the defendants, the 
Ilfracombe Urban District Council. PicHer, J., gave judgment for the plaintiff 
for the sum of £100 damages to the boy and some £12 out-of-pocket expenses to 
his mother, and held that the defendant council were guilty of negligence which 
brought about the injury which the boy suffered. The defendant council appeal 
against that judgment. 

The defendant council had had for some years a recreation ground in which 
there was a chute, by which children could ascend steps on to a small platform 
at a height of twelve feet and then slide down on the other side, and there had 
been no accident on it. Before the Coronation in 1953, the defendant council 
made two or three more recreation grounds and installed a chute in each of them. 
We, however, are concerned with only one of them, the Slade Lane recreation 
ground, which was in a new housing estate of the defendant council. The chute 
was put up in June, 1953. On June 26, 1953, the boy, David Dyer, who was then 
four and a half years old, went from his home to the recreation ground nearby, 
fell from the chute and broke his arm. It is not easy to see precisely how he 
fell, but it seems that he climbed up to the top of the chute on to the platform, 
twelve feet above ground level, and in some way climbed through between the 
lower and the upper rail, which surrounded the platform. He was seen by a 
older boy falling through those two rails. 
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There was little evidence given on behalf of the plaintiff. The mother of the 
boy gave evidence as to his condition and age. She was not asked whether she 
allowed the boy to go to the recreation ground nearby, or whether she had warned 
him to be careful, or not to use any of the swings or other things provided for 
entertainment unless he had someone older with him. The boy was not called, 
but if he had been he might have been able to say what happened. Suffice it to 
say, however, that he fell from the platform to the ground and he broke his arm. 
On behalf of the defendant council only one witness was called; he was Mr. 
Jemmett, the chairman of the defendant council, who said that the members 
of the council were anxious to increase the number of recreation grounds, that 
there had been a petition in regard to those matters, and that the defendant 
council, accordingly, made more recreation grounds and took advice as to what 
was the best form of chute. The boy appears to have been alone although there 
were other boys nearby. The witness for the plaintiff, Terence Moss, said that 
there were other children going up the steps of the chute when the boy Dyer was 
at the top. However, no one saw any jostling or pushing and the boy fell for no 
reason that can be given. There is nothing to show whether he had been up the 
chute before or not; no information whatever. 

The learned judge was obviously impressed by some evidence given by the 
chairman of the defendant council, who was asked by him: 


“ Q.— Did it strike you that the accident might have been caused because 
the child was too young to play on a thing like this? A.—It struck me 
perhaps that the child was too young to be there unaccompanied. Q.—But 
you did not put any notice about that up ? A.—No, because obviously the 
child could not read it, being under five years old. (Counsel): No notice or 
regulations of any kind saying: ‘ Parents are advised not to let children 
under five use this apparatus’ were put up ? A.—No.” 


He was then referred to a photograph of the chute and asked by counsel: 


“Q.—Are you a parent? A.—Yes. Q.—Would you let one of your 
toddlers go there and climb up there without anybody there ? A.—What 
age would you call a toddler ? Q.—Four years. A.—My sons have been 
on there since they were four. Q.—You take the view that you would let 
your children, even though you were not there, climb up there when they 
were four years of age? A.—I said if I were there I would permit them 
to do it. (The learned judge): Would you allow a child of four to go and 
climb on this thing unaccompanied by a responsible adult? A.—No. 
Q.—Why not—because it is not safe ? A.—No, I do not agree. Q.—Then 
why ? A.—Because they do not appreciate always that the way to approach 
this thing is up the steps in a proper manner. Q.—They may hurt them- 
selves ? A.—They may misuse it. Q.—Are you afraid of a four-year-old 
damaging your slide ? A.—No, I am suggesting they may misuse it other 
than as a chute. Q.—Because they may hurt themselves, is that what you 
say ? They are not going to hurt the chute? A.—No. Q.—Is it because 
they may hurt themselves ? A.—Yes.” 


The learned judge, having referred to those answers, said in the course of his 
judgment : 

“That qualification was, I think, added because it had been suggested 
that if a child, even of four and a half years, bravely walked up the steps 
of the chute, on to the platform and sat down on the chute, it was unlikely 
that it would come to any harm, and with that I wholeheartedly agree. 
But, unfortunately, unattended children of four and a half years do not act 
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in that fashion; they do not perceive the dangers of playing, perhaps 
swinging, on the little guard-rails provided, and it does not want much of 
a push or a jostle to cause a small body to go through these rails, as happened 
in this case. That, no doubt, is the reason why Mr. Jemmett said what 
he did. Mr. Jemmett expressed a view which entirely coincides with my 
own. As I said at an early stage in the case, whilst this was no doubt a very 
excellently constructed chute, the only point in the case was whether any 
condition ought to have been applied to the licence regarding the use of this 
chute by very small children. I do not propose to lay down any age below 
which some conditions should be attached to the licence granted to children 
to use this chute, but I am satisfied that the chute was not safe for the use of 
an unattended, small child of the infant plaintiff’s age; and in face of what 
Mr. Jemmett said in the witness-box, I find it quite impossible to say that 
Mr. Jemmett did not appreciate that, because he quite clearly did.” 


The learned judge found that the chute was bought from experienced manu- 
facturers, that it was of excellent design, that it was of perfectly sound con- 
struction, and that it was properly installed. Counsel on behalf of the plaintiff 
added that the judge found that the chute was not safe for an unattended small 
child, and that the defendant council knew that. 

A question of law arises which has been discussed in the courts frequently. 
It is agreed on both sides that the boy who was hurt was a licensee and that he 
had all the rights of one who was permitted by the defendant council to go on 
their recreation ground. The duty towards a licensee is that the occupier (the 
defendant council in this case) must warn him of any concealed danger or trap 
of which the occupier knows. One question for consideration is: Is there a 
distinction for this purpose between the case of a grown licensee and one who is 
quite young? May there be a danger which is not a concealed danger in the 
ordinary sense, but which ought to be regarded as a concealed danger if the 
licensee is of tender years? That question was considered by DEVLIN, J., in 
Phipps v. Rochester Corpn. (1) where he reviewed the authorities, and said: 


“‘A licensor who tacitly permits the public to use his land without 
discriminating between its members must assume that the public may include 
little children. But as a general rule he will have discharged his duty towards 
them if the dangers which they may encounter are only those which are 
obvious to a guardian or of which he has given a warning comprehensible 
by a guardian. To every general rule there are, of course, exceptions. 
A licensor cannot divest himself of the obligation of finding out something 
about the sort of people who are availing themselves of his permission and the 
sort of use they are making of it. He may have to take into account the 
social habits of the neighbourhood. No doubt, there are places where little 
children go to play unaccompanied. If the licensor knows or ought to antici- 
pate that, he may have to take steps accordingly. But the responsibility 
for the safety of little children must rest primarily on the parents; it is their 
duty to see that such children are not allowed to wander about by them- 
selves, or, at the least, to satisfy themselves that the places to which they 
do allow their children to go unaccompanied are safe for them to go to. It 
would not be socially desirable if parents were, as a matter of course, able to 
shift the burden of looking after their children from their own shoulders 
to those of persons who happen to have accessible bits of land. Different 
considerations may well apply to public parks or to recognised playing 


(1) 119 J.P. 92; [1955] 1 All E.R. 129; [1955] 1 Q.B. 450. 
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grounds where parents allow their children to go unaccompanied in the 
reasonable belief that they are safe.” 


When counsel for the plaintiff cited those words of Drevin, J., it occurred to 
me to ask how one is to judge whether this is a case in which the parents allowed 
the child to go unaccompanied in the reasonable belief that he would be safe, 
if there was not one question as to that asked of the mother by the learned 
counsel who called her or by learned counsel on the other side, and the boy was 
not called. Whether the mother had given the boy any instructions or whether 
she had any belief that the place was safe, I do not know. I should think it is 
quite likely that he had been there regularly since the place was opened, but I 
do not know. 

It has generally been recognised that there are three classes—invitees, licensees 
and trespassers. Some parts of the judgment of Devin, J., would appear to 
point to a view that licensees may be divided up into licensees of age and licensees 
of tender years. It does not appear to be necessary to consider that in this case, 
for on either view it seems to me that on the facts the plaintiff in this case ought 
not to succeed. A boy four and a half years old who strikes a bigger boy knows 
what may come to him; he knows that if he falls from a height he is likely to 
hurt himself: he knows that if he falls into deep water he may be drowned. He 
is old enough to appreciate those things. Children do fall about. Sometimes 
when a child falls he cries. Why? Because he is hurt; he does not like it. 
That is something which occurs very early in his life. I refer to that because 
of the expressions in various authorities, to which I shall refer, such as 
“concealed danger” or “trap”. If a boy of four and a half goes up the steps 
to a platform at the top of a chuie and looks around him, he knows that if he 
falls he will be hurt. This plaintiff knew that before he went up, and he is old 
enough to know why the handrails are put there. 

A case to which reference is often made is Latham v. R. Johnson & Nephew, 
Ltd. (1), in which the defendants were the owners of a plot of unfenced land 
from which some houses had been cleared. It was accessible by a path leading 
from the back of the house in which the plaintiff, a child between two and three 
years old, lived with her parents. The public were allowed by the defendants to 
traverse the land, and children of all ages were in the habit of playing on heaps 
of sand, stone, and other materials which from time to time were deposited there 
by the defendants. The plaintiff went on the land unaccompanied by any older 
person and was shortly afterwards found on a heap of paving stones, one of which 
had fallen on her hand and injured it. There was no evidence to show how the 
accident happened. In an action for negligence the jury found that children 
played on the land with the knowledge and permission of the defendants, that 
there was no invitation to the plaintiff to use the land unaccompanied, that the 
defendants ought to have known that there was a likelihood of children being 
injured by the stones and that the defendants did not take reasonable care to 
prevent children being injured thereby. On these findings Scrutton, J., held 
that the case came within Cooke v. Midland Great Western Ry. of Ireland (2), and 
gave judgment for the plaintiff with damages. On appeal it was held that, 
there being neither allurement nor trap, nor invitation, nor dangerous object 
placed on the land, the defendants were not liable and the judgment was set 
aside. FARWELL, L.J., said: 


“* Now the law as to mere licensees is well settled. The grant of the licence 
to go on the land creates no right, but merely affords an answer to a charge 


(1) 77 J.P. 137; [1913] 1 K.B. 398. 
(2) [1909] A.C. 229. 
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of trespass: Bolch v. Smith (1). It is a mere permission, and those who take 

it must take it with all chances of meeting with accidents . . I am not 

aware of any case that imposes any greater liability on the owner towards 
children than towards adults: the exceptions apply to all alike and the 
adult is as much entitled to protection as the child. If the child is too 
young to understand danger, the licence ought not to be held to extend to 
such a child unless accompanied by a competent guardian.” 

HamitrTon, L.J., said: 

“* The rule as to licensees, too, is that they must take the premises as they 
find them apart from concealed sources of danger; where dangers are obvious 
they run the risk of them . . . Two other terms must be alluded to—a ‘ trap’ 
and ‘ attraction ’ or ‘ allurement’. A trap is a figure of speech, not a formula. 
It involves the idea of concealment and surprise of an appearance of safety 
under circumstances cloaking a reality of danger. Owners and occupiers 
alike expose licensees and visitors to traps on their premises at their peril, 
but a trap is a relative term. In the case of an infant, there are moral as well 
as physical traps. There may accordingly be a duty towards infants not 
merely not to dig pitfalls for them, but not to lead them into temptation... 
Finally, what objects which attract infants to their hurt are traps even to 
them ? Not all objects with which children hurt themselves simpliciter. 
A child can get into mischief and hurt itself with anything if it is young 
enough. In some cases the answer may rest with the jury, but it must be 
matter of law to say whether a given object can be a trap in the double 
sense of being fascinating and fatal. No strict answer has been, or perhaps 
ever will be, given to the question, but I am convinced that a heap of paving 
stones in broad daylight in a private close cannot so combine the properties 
of temptation and retribution as to be properly called a trap.” 

I come to two judgments of Scrutron, L.J. The first is Purkis v. Walthamstow 
Borough Council (2). In that case a boy just over the age of twelve years entered 
@ recreation ground provided by the defendant local authority “‘ for the use of 
children under twelve years only’. He fell off a swing and was injured by the 
swing in motion hitting him twice before he could get away. In an action 
against the defendants he was awarded damages for these personal injuries on 
the ground that, there being approximately two hundred children in the recreation 
ground and but one attendant provided by the defendants, the plaintiff’s injuries 
were the result of lack of adequate supervision on the part of the defendants, 
and judgment was entered for him. The defendants did not contend that the 
plaintiff was a trespasser in the recreation ground. On appeal, judgment was 
entered for the defendants on the ground that the plaintiff’s fall from the swing, 
as appeared from the evidence, was due to his sickness and fainting and that there 
was no evidence on which the jury could find that the plaintiff’s injuries were 
due to lack of supervision on the part of the defendants. Scrutton, L.J., said: 


“Taking this view, I do not think it necessary to essay a complete 
exposition of the liability of local authorities who provide recreation grounds, 
including playgrounds for children. I have stated to the best of my ability 
the grades of variety from trespassers to invitees for payment in Hayward 
v. Drury Lane Theatre, Ltd. & Moss’ Empires, Ltd. (3) and Hamitton, L.J., 
did the same in Latham v. Johnson (4). It is not easy to decide in the case 


(1) (1862), 7 H. & N. 736. 
(2) 98 J.P. 244. 
(3) [1917] 2 K.B. 899. 
(4) 77 J.P. 137; [1913] 1 K.B. 398. 
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of a local authority providing a recreation ground whether it licenses or 
invites. It has a power, but not a duty, to provide, and may regulate 
by attendants and by-laws. The cases appear to show that the authority 
is not liable for the consequences of dangers obvious to children. It is not 
liable if a child, even of four-and-a-half years, tumbles into either natural or 
artificial water: see Hastoe v. Edinburgh Magistrates (1), and Stevenson v. 
Glasgow Corpn. (2). The authority is liable if it provides ‘ traps ’ accessible 
to children, such as shrubs with attractive but poisonous berries: (Glasgow 
Corpn. v. Taylor (3)). It would be liable for defective or dangerous premises 
or implements for play. But, in my opinion, the authority which has 
provided unobjectionable structures or implements for play is under no 
duty to supervise their employment, still less to ascertain that each child 
using them is physically fit to stand a swinging or revolving motion.” 


In Liddle v. North Riding of Yorkshire County Council (4), a case in which a little 
boy fell off a wall on which he had climbed by means of a heap of stones which 
the defendants had put there, Scrutton, L.J., said: 


‘In my opinion, to make the landowner liable for injury to a child on his 
land, it must be proved that he expressly or impliedly invited children on to 
his land, and either did an act which caused damage with knowledge that 
it might injure the children, or knowingly permitted the existence on his 
land of a hidden danger or trap. The invitation might be implied from 
knowledge that children frequented the land without interference. For 
obvious dangers, such as unguarded water, natural or artificial, he will not 
be liable.” 


I see no distinction in principle between the case of the chute in the recreation 
ground and an artificial lake or water in a recreation ground. Neither can 
properly be regarded as a concealed danger to a boy four and a half years old. 

Again, Donovan v. Union Cartage Co., Ltd. (5) shows the view of the Divisional 
Court, consisting of Acron and Tatsor, JJ., in the case of the unhorsed van 
belonging to the defendants left by them unattended in a public street outside 
their premises. The younger plaintiff, an infant, aged seven years, while playing 
in the street with other children, climbed on to the van, fell and was injured. 
It was held that the defendants, the owners of the van, were not liable, because 
there was no inherent danger in a sound, stationary and immobile vehicle, 
left unattended in the street. Acton, J., said: 


“There is, however, a distinction between these cases and the present 
ease, which, in our opinion, is a valid distinction, and, as indicated by Lorp 
ATKINSON, it is supported by authority. The cases in which it has been held 
that liability arises appear to have one common feature—namely, that the 
object left unattended and accessible to children, and likely to be an allure- 
ment to them, possessed some attribute which rendered it dangerous in 
itself, and it was in consequence of its possession of this attribute that the 
accident happened and the injury ensued. It may be that the object is 
dangerous through being actually in motion, or liable to be easily set in 
motion, or poisonous or deleterious to eat or handle, or explosive, or so 
defective in some way as to be inherently dangerous. There is, in our 
judgment, no such element of inherent danger in a sound, stationary and 


(1) 1907 S.C. 1102. 
(2) 1908 S.C. 1034. 
(3) 86 J.P. 89; [1922] 1 A.C. 44. 
(4) 98 J.P. 319; [1934] 2 K.B. 101. 
(5) [1933] 2 K.B. 71. 
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immobile vehicle, such as the van in the present case. To extend the 
principle of Lynch v. Nurdin (1) to things in no way dangerous in them- 
selves, left unattended in a street (or in other places open to the public, 
such as parks, pleasure grounds, or open spaces), would be to impose burdens 
of responsibility so far-reaching and incalculable as to be unreasonable 
and intolerable. It cannot be said that, even if such things are likely to 
attract children, there is in them anything in the nature of a trap or a 
concealed peril.” 


In that case the infant was able to climb up on to an unattended van left in the 
street. I suppose someone might have said that he did not appreciate that it 
was dangerous although he was seven years old. It is, however, the measure 
of duty stated by Acton, J., to which I refer. The principles stated in that 
case cover the case before this court. 

More recently there has been Bates v. Stone Parish Council (2) on which 
the plaintiff's counsel places great reliance. The facts of that case were 
that the plaintiff, then three and a half years of age, was permitted by his 
mother to go to the children’s playground in a recreation ground provided 
by the local parish council, accompanied only by another child of six 
years. In the playground was provided a chute or slide, the use of which 
necessitated ascending stairs to a platform which was about twelve feet from 
the ground. After making several descents with the other child the plaintiff 
went up by himself and while sitting on the platform fell through a space some 
134 inches square between the upright and horizontal rails on the side of the 
platform, suffering injuries which resulted in permanent blindness. Some 
thirteen years previously a boy of four years had fallen from the platform when 
the rails were in the same condition. Additional rails had then been added as a 
measure of safety, but in the interval the additional rails had either rusted or 
broken away and had not been replaced. At the trial of the action the jury 
found that the plaintiff was a licensee and that the council, having knowledge 
of the danger, was liable. They awarded the plaintiff £17,500 damages. On 
appeal the council contended that the licence to use the playground did not 
apply to very young children unless accompanied by a competent guardian; 
that the plaintiff was in the circumstances a trespasser and the council was not 
liable. It was held that although, in certain circumstances, a licence to young 
children to enter on property on which there was a source of potential danger 
was assumed to be conditional on their being accompanied by a competent 
guardian, in the present case it was clear from the council’s own evidence that 
no restriction had been placed on the admission to the playground of children, 
however young and whether accompanied or not; that the plaintiff entered the 
playground as a licensee and did not become a trespasser when he went on to the 
chute; and that the council knowing of the dangerous quality of the aperture 
through which the plaintiff fell were liable in damages. There were a number of 
questions put to the jury in order to ascertain first whether the boy was a licensee 
ora trespasser. On the jury’s answers it was clear that he was to be treated as 4 
licensee. Much of the discussion in the Court of Appeal was on that subject 
and on the fact that there had been a previous accident on the same chute after 
which the defendants had put up new rails which in turn came into disrepair 
before the accident to the plaintiff. It was also contended that the direction 
given to the jury by CassgEts, J., was faulty. The appeal failed, except as to the 


(1) (1841), 5 J.P. 319; 1 Q.B. 29. 
(2) 118 J.P. 502; [1954] 3 All E.R. 38. 
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amount of damages. It is interesting to notice one question to the jury and the 
answer to it. It was: 


“If answers to 4 and 5 are ‘ yes’ was the slide a danger to the infant 
plaintiff which he would not appreciate ?”’, 


and the jury answered “Yes”. It does not appear that the question ‘‘ Was 
this a concealed danger or trap ?’ was put; nor does it appear from the report 
that that question was argued. There is a passage in the judgment of Romsr, 
L.J., which I ought to read: 


“On the question of liability I only desire to say in conclusion that, had 
it not been for the accident to Donald Rixson in 1934 and the defendants’ 
knowledge, or presumed knowledge of it, the plaintiff would, in my judgment, 
have had no ground of action. The evidence shows that the possibility of 
an accident happening such as that which unfortunately did occur would 
not have presented itself to the mind of any reasonably prudent person 
who was unaware of the previous mishap. It would, in the long run, 
be disadvantageous in the extreme to the public and to children in general 
if such a person, or body of persons, were to be held liable for an accident 
of so improbable and unforeseeable a nature as that which befell the plaintiff; 
for the prospect of being sued for heavy damages (insurable, perhaps, but, 
only at considerable cost) would in all probability result in the disappearance 
altogether of amenities which many local authorities and private persons 
voluntarily provide for the entertainment and amusement of children. 
In Latham’s case (1) FARWELL, L.J., said: ‘It is impossible to hold the 
defendants liable unless we are prepared to say that they are bound to 
employ a groundkeeper to iook after the safety of their licensees, and the 
result of such a finding would be disastrous, for it would drive all land- 
owners to discontinue the kindly treatment so largely extended to children 
and others all over the country.” That which the lord justice envisaged 
as disastrous in 1913 would, at least, be equally so today when the dangers 
of the street, which in many cases would become the substitutes for play- 
grounds, considerably exceed such perils as exist in chutes and swings.” 


I agree with the lord justice. 

More and more as the years go on local authorities are encouraged to extend 
recreational facilities and amenities, and they do so. It is in the interest of the 
people. In the ordinary case of a small recreation ground such as this it is not 
their duty to provide a groundsman or keeper. If they did so they would have 
to provide two or three in the summer, for daylight lasts a long time. Nor dolI 
think it is their duty to put up notices to the effect that children under five— 
or whatever the age may be—are not permitted on the chutes or swings. If they 
did so, children would not take much notice, and if an accident happened it 
would be said: “‘ What is the good of their putting up notices unless you see they 
are observed ?” Nor is it the duty of the local authority to provide nurses 
for young children who go to recreation grounds. The parents of young children 
still have some responsibility. There was no trap; there was no concealed 
danger; there was nothing which was not obvious to a child four and a half 
years old. My view of this case is that the danger (if that is the correct term) 
was the ordinary danger which is present to the mind of anyone if he or she 
climbs to a height. For these reasons, it appears to me that the appeal should 
be allowed. 


(1) 77 J.P. 137; [1913] 1 K.B. 398. 
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JENKINS, L.J.: I agree, and there is very little I can usefully add. 
I might, however, cite some passages from Sutton v. Bootle Corpn. (1), 
to which the learned judge referred in his judgment. That was a case of a 
girl of nine years of age who was injured in a children’s playground while 
endeavouring to stop a swing. She was dragged off her legs and in attempting 
to save herself sustained an injury to one of her fingers. StTaBiE, J., found 
that the finger was caught and crushed between the unguarded lug and 
socket of a checking device designed to prevent the swing from going too far. 
The swing had been supplied to the corporation by a firm of repute who had 
supplied a very large number of such appliances all over the country and in 
connection with which no similar accident had happened. The corporation 
had no knowledge of the alleged defect in the swing. The learned judge decided 
in favour of the plaintiff and awarded her damages. On appeal to this court, 
however, it was held that the defendant corporation owed the plaintiff only the 
duty of a licensor to a licensee, that as licensors they were under a duty to do 
no more than warn the plaintiff of dangers actually known to them and that as 
they had no knowledge of any danger they were under no liability. The basis 
of the learned judge’s decision was his holding that the plaintiff was a licensee, and 
that the defendants had no knowledge of the danger, but that it was the duty ofa 
local authority which provided implements for children to play with in a public 
recreation ground maintained by them, to provide safe and proper implements 
so far as care and skill could do so. He awarded the plaintiff damages. He 
was thus placing visitors to a recreation ground such as the one in the present 
case in a better position, and the occupiers of such a ground in a more onerous 
position, than that ordinarily obtaining as between licensor and licensee. On 
appeal to this court that view was held to be erroneous, and the appeal was 
allowed. Asquirtu, L.J., discussed the law at considerable length and said: 


“ The suggestion that persons entering on publicly or municipally owned 
parks or recreation grounds enjoy a special privileged status superior to that 
of licensees would seem to be ill-founded. Text-book authority is opposed 
to the existence of such a separate class: see SALMOND ON Torts 
(10th ed.), pp. 485-487, WINFIELD ON THE LAw oF Torts (2nd ed.), 
pp. 616-620. As to the authorities, R. Addie & Sons (Collieries) v. Dumbrek 
(2) appears to decide that persons entering on premises in the occupa- 
tion of others (otherwise than under a contract) are classifiable exhaustively 
as either trespassers, licensees, or invitees, and that there are no inter- 
mediate or hybrid classes, such as that envisaged by Maucuawm, L.J., in 
Purkis v. Walthamstow Borough Council (3). Coates v. Rawténstall Borough 
Council (4) is a direct decision of this court that a municipal authority 
owning or occupying a recreation ground (in that case, as in this, supplying 
thereon swings for children) is a licensor and not an invitor. I know of no 
decision of the Court of Appeal to the contrary.” 


Later in his judgment, Asquitu, L.J., went on to consider a further ground on 
which it was alleged that the duty owed by the corporation in that case to the 
plaintiff was higher than that owed by a licensor to a licensee, and said: 


“‘ Before, however, passing to the issue of knowledge . . . I must briefly 
deal with the issue raised by the word ‘ allurement ’—the other factor relied 


(1) 111 J.P. 81; [1947] 1 All E.R. 92; [1947] K.B. 359. 
(2) [1929] A.C. 358. 
(3) 98 J.P. 244. 
(4) 101 J.P. 483; [1937] 3 All E.R. 602. 
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on as raising the obligations of the defendants to a higher level than that of 
licensors. The presence of this element, which is, of course, only relevant 
when the entrant on the defendant’s premises is a child, would seem, where 
it exists, to affect the occupier’ s duty to this extent, that a danger which is 
patent to an adult may not be apparent to a child. To a child it may be 
a concealed trap, accordingly and a warning or other preventive measure 
may be called for in the case of a child when it would not be called for in the 
case of an adult, or a warning of a more emphatic or coercive character 
than would suffice in the case of an adult. What objects are and what are 
not in law ‘allurements’? An exhaustive catalogue has not been laid 
down. Turntables, escalators and paddling pools have been held to ‘ allure.’ 
Rivers, ponds and piles of paving stones have been held insufficiently 
seductive. CLERK AND LINDSELL ON Torts (10th ed.), pp. 545, 546, 
place swings in the unalluring class, citing as authority Ellis v. Fulham 
Borough Council (1). If this classification is right it disposes of this 
branch of the argument, but I doubt if the case goes so far. If a swing or 
this swing is an allurement it is sufficient to say that no case would appear 
to exist in which a plaintiff relying on allurement has succeeded, save where 
there was actual knowledge by the defendants that the alluring object was 
dangerous.” 


After some further citations, he concludes that part of his judgment: ‘‘ It would 
seem, then, that the plaintiff was a mere licensee.” 


Accordingly, as it seems to me, the present case resolves itself into this. Was 
there a trap or concealed danger in this chute and if so was it known to the 
defendant council ? Even if it would be right to treat the chute as an allurement, 
and accordingly to judge from the standpoint of a child the question whether any 
danger there may have been was in the nature of a trap or concealed danger, in 
my view, any such danger in order to be relevant here must be a danger of the 
kind referred to in the passage quoted by my Lord from the judgment of Acton, 
J., in Donovan v. Union Cartage Co., Ltd. (2). In that passage the learned 
judge said: 

“The cases in which it has been held that liability arises appear to have 

one common feature—namely, that the object left unattended and accessible 
to children, and likely to be an allurement to them, possessed some attribute 
which rendered it dangerous in itself, and it was in consequence of its 
possession of this attribute that the accident happened and the injury 
ensued. It may be that the object is dangerous through being actually 
in motion, or liable to be easily set in motion, or poisonous or deleterious 
to eat or handle, or explosive, or so defective in some way as to be inherently 
dangerous. There is, in our judgment, no such element of inherent danger 
in a sound, stationary and immobile vehicle . . .” 


Similarly, it can be said that there was no such element of inherent danger in a 
sound stationary and immobile chute such as the chute installed by the council 
in the present case. There was, however, the possibility, as events proved, that 
some small child using this chute might climb over or get through the railings 
and fall from} he platform at the top of the chute, and that possibility might be 
looked on as a danger inherent in the design of the railings. However, there is no 
ground for holding that the defendant council knew of that danger, that is to say, 
appreciated the possibility that a small child would climb over or get through 


(1) 101 J.P. 469; [1937] 3 All E.R. 454; [1938] 1 K.B. 212. 
(2) [1983] 2 K.B. 71. 
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the railings and fall. There was an obvious danger in the general sense that 
anyone who has attained a height may fall from it, but that was not an element 
of inherent danger due to any defect in the chute; it was simply a quality 
possessed in common by every building, erection or piece of apparatus which 
enables a person to climb to a height above the ground. 

As to the actual danger, if it can be so called, which brought about the accident, 
that was a danger knowledge of which cannot in my view fairly be brought home 
to the defendant council. In Sutton v. Bootle Corpn. (1) Asquirs, L.J., said: 

“Having regard to its [the swing’s] construction and working, the 
occurrence of an accident to a small child with a very limited reach was, in 
my view, extremely unlikely and there were ample materials on which to 
base a finding that neither through the attendant nor otherwise can know- 
ledge of its dangerous character—if, indeed, it can be held to have possessed 
any—be properly imputed to the defendants.” 

It seems to me that here equally it would, on the face of it, be so extremely 
unlikely that a child should get through between the top and the second bars 
of the railings on the platform and so fall to the ground that one cannot fairly 
impute to the defendant council knowledge of this risk in advance of the event. 
Accordingly, I am of opinion that this appeal should be allowed on the ground 
that when the relationship of licensor and licensee is applied in this case there 
has been no breach of duty on the part of the defendant council, because if there 
were anything in this chute amounting to a trap or concealed danger vis-d-vis the 
infant plaintiff it was not a trap or concealed danger of which the defenda~ 
council can be held to have known; consequently, there was no danger of whivh 
they were under any duty to give warning to the infant plaintiff. 

It is satisfactory that the result at which we have arrived accords with the 
substantial justice of the case. It will be remembered that the learned judge 
found that the chute was acquired from reputable manufacturers, that it was of 
excellent design and sound construction, and had been properly installed. In 
other words, the defendant council had done all they could reasonably be expected 
to do to ensure that this piece of apparatus would be suitable and safe for children 
to use and the unfortunate accident which occurred was certainly not due to 
anything which could reasonably be described as a dereliction of duty on their 
part. I agree that this appeal should be allowed. 


PARKER, L.J.: I agree. The duty of an occupier of land to a licensee 
applies equally to children as to adults and the occupier will not be liable for 
the consequences of dangers obvious, in the case of adults obvious to adults, 
and, in the case of children, obvious to children. The scope of the duty, however, 
in the case of children is wider because what may not be an unusual danger or 
trap to an adult may be one to a child. Again, a warning of the danger in 
question may be insufficient if the child were too young to take advantage of it. 
This wider duty, however, exists only when there is something on the premises, 
or, in this case, in the implement provided, which amounts to a hidden danger 
or a trap, or where the implement is an allurement in the sense in which that word 
is used. Now, quite clearly, this implement—this chute—was an allurement in 
the sense that it was attractive to children and indeed was there for their use. 
However, the fact that a child using it might injure himself does not make it an 
allurement in the sense in which that word is used. A child may hurt himself on 
anything. Adopting the test laid down by Acton, J., in Donovan v. Union 
Cartage Co., Ltd. (2) I cannot persuade myself that this chute was an allurement 


(1) 111 J.P. 81; [1947] 1 All E.R. 92; [1947] K.B. 359. 
(2) [1933] 2 K.B, 71, 
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in the sense that it was inherently dangerous, any more than was the van in that 
case. 

The learned judge was clearly very much influenced by the evidence given by 
Mr. Jemmett, the chairman of the council, where he said that he would not allow 
his own child of four to play on this chute unaccompanied by a responsible 
adult, and when asked why, he said: ‘* Because the child might hurt himself.” 
The learned judge, after referring to that, said: 


“That, no doubt, is the reason why Mr. Jemmett said what he did. Mr. 
Jemmett expressed a view which entirely coincides with my own.” 


Now, be it observed, Mr. Jemmett, in giving that evidence, was giving evidence as 
a reasonably prudent parent, not as an occupier of land. It may well be that 
the reasonably prudent parent would insist on the child being accompanied by an 
adult, not because there was any concealed danger. not because the danger was 
not obvious, but because the danger although obvious was not such as the child 
was old enough to protect himself against. That is not the consideration of the 
licensor, although it may well be, and no doubt is, the consideration of the 
reasonably prudent parent. Accordingly, for these and for the reasons given 
by my Lords, I would allow this appeal. 

Appeal allowed. 


Solicitors: William Charles Crocker, for Bazeley, Barnes & Bazeley, Bideford; | 


Gibson & Weldon, for S. A. Copp & Son, Barnstaple. 
Pa. 


QUEEN’S BENCH DIVISION 
(Lorp GoppDaRD, C.J., HILBERY AND STABLE, JJ.) 
Jan. 26, 1956 
SOLOMON v. DURBRIDGE 


Road Traffic—Motor vehicle—Obstruction—Motor Vehicles (Construction and 
Use) Regulations, 1955 (S.J. 1955, No. 482), regs. 89, 104. 


On July 29, 1955, the appellant left his motor car unattended on the Victoria 
Embankment, in the city of London, from 11 a.m. to 4.15 p.m. The presence of 
his car prevented any other vehicle from standing for any time during that period 
on the place where his car was. An information was preferred against the appellant 
for unlawfully causing a motor vehicle to stand on a road so as to cause unnecessary 
obstruction there, contrary to regs. 89 and 104 of the Motor Vehicles (Construction 
and Use) Regulations, 1955, and the magistrate, being of opinion that the leaving 
of the car for the time and at the place in question amounted to an unreasonable 
user of the highway, convicted the appellant. On appeal, 

HELD: that a car could become an unnecessary obstruction of the highway if 
it was left at a particular place for too long, and that on the facts it was open to the 
magistrate to find that there had been an unnecessary obstruction in the present 
case. 

Case StaTEp by an alderman and justice of the peace for the city of London. 

On August 9, 1955, an information was preferred by the respondent, Police- 
constable Dennis Durbridge, against the appellant, Peter Solomon, for that he 
on July 29, 1955, being the person in charge of a motor vehicle, unlawfully did 
cause the said vehicle to stand on a road called Victoria Embankment, in the 
city of London, so as to cause unnecessary obstruction thereof, contrary to the 
Motor Vehicles (Construction and Use) Regulations, 1955, regs. 89 and 104. 
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The information was heard at the Mansion House Magistrate’s Court on 
September 20, 1955, when it was found that on July 29, 1955, the appellant left 
his motor car at 11 a.m. on the Victoria Embankment on the north side twenty 
yards east of Middle Temple Lane at a point where the east-bound carriageway 
was twenty-eight feet wide. The car remained there unattended until the 
appellant returned to it at 4.15 p.m. on that day. Other cars were standing in 
the same line. The presence of the appellant’s car prevented, during the hours 
above mentioned, any other vehicle from standing for any period on the place 
where the appellant’s car was. 

It was contended by the appellant that evidence that during the five and a 
quarter hours referred to no other car could stand for any period on the place 
where his car stood was not by itself evidence that an unnecessary obstruction 
of the road was caused. It was contended for the respondent that to leave a 
car for that period at that place and time was an unreasonable user of the high- 
way which, for the reason only that no other vehicle could stand on the place 
where the appellant’s car was, caused an unnecessary obstruction of the road. 

The justice was of opinion (a) that the leaving of the car on the highway for the 
hours and at the place in question was an unreasonable user of the highway, and; 
(b) that the car, by preventing the public in general from making use of that 
portion of the highway where the car stood, rendered the highway less commo- 
dious and was an obstruction. He found the appellant guilty of the offence 
charged and imposed a fine of 40s. The appellant appealed. 


A. J. Irvine for the appellant. 
Averill for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by Sir GEorGE WILKINSON, 
the senior acting magistrate for the city of London, on an information preferred 
against the appellant that he “did cause a motor vehicle to stand on a road 
called Victoria Embankment, in the city of London, so as to cause unnecessary 
obstruction thereof, contrary to regs. 89 and 104 of the Motor Vehicles (Con- 
struction and Use) Regulations, 1955 ”’. 


The facts found by the alderman are that the appellant, who is, we are told, a 
member of the Bar of the Inner Temple, left his car east of Middle Temple Lane 
from the time when he camedown to chambers in the morning about eleven o’clock 
till about 4.15 in the afternoon. Other cars were standing in the same line, 
we are not told for how long, but the appellant had occupied this one position on 
the Embankment for five and a quarter hours. The alderman convicted him. 
His first finding ‘‘ that the leaving of this car on the highway for the hours and 
at the place in question was an unreasonable user of the highway ”’ is quite 
enough to support the conviction. One has to see what is the offence. The 
offence is not obstructing the highway; it is causing unnecessary obstruction 
of the highway. I entirely fail to see how it can be said that a stationary car 
is not an obstruction on the highway ; it certainly is, because it obstructs the 
free passage. One cannot walk over or drive over a place where a stationary 
car is standing, but such are the exigencies of modern life that no one is going to 
say that leaving a car for a reasonable time is an obstruction sufficient to make it 
an offence. Therefore, the regulations in question in this case have been careful 
to make it an offence, not merely to obstruct, but to cause unnecessary obstruc- 
tion. If a car, or a barrel, or a fence—because there is work going on—is in the 
road, that is an obstruction. A car becomes an unnecessary, or may become an 
unnecessary, obstruction if it is left there too long, and the alderman thought 











Jus 


vol. 


on 
left 
nty 
Vi ay 
the 
g in 
yurs 
lace 


da 
lace 
jion 


igh- 
lace 


the 
nd; 
hat 
mo- 
nce 


ON, 
red 
oad 
ary 
on- 











Justice of the Peace and Local Government Review Reports. June 2, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 233 


that in this case there was an unnecessary obstruction because it was unreason- 
able. If it was unreasonable, it follows that it was unnecessary to obstruct the 
Victoria Embankment with the car for five and a quarter hours. We do not 
know when the other cars came up and stood in front. Somebody might have 
wanted to stand where the appellant’s car stood, but I am not going to consider 
that point or whether other pecple ought to have been prosecuted. What we do 
know is that the alderman has found that the leaving of the car here for five and a 
quarter hours was an unnecessary obstruction. Although I dare say the appellant 
wanted to help his profession as well as motorists by bringing forward a case 
which he thought raised high juristic principles, I am bound to say that it raises 
nothing but a short question of fact, and, as the alderman has found against the 
appellant on the facts, this court cannot interfere and the appeal is dismissed 
with costs. 


HILBERY, J.: I agree. 


STABLE, J.: I agree. 
Appeal dismissed. 


Solicitors: Amery-Parkes & Co.; Comptroller & City Solicitor. 
T.R.F.B. 


CENTRAL CRIMINAL COURT 
(His Honour JuDGE MAUDE AND A JURY) 
January 23, 24, 25, 26, 27, 30, 31, February 1, 2, 3, 6, 7, 8, 9, 1956 
REG. v. SILVER AND OTHERS 


Vagrancy—Living on earnings of prostitution—Landlords and agents letting 
flats to known prostitutes—Criminal Law Amendment Act, 1885 (48 & 49 
Vict., c. 69), s. 13, as amended by the Criminal Law Amendment Act, 1912 
(2 & 3 Geo. 5, c. 20), s. 4—Vagrancy Act, 1898 (61 & 62 Vict., c. 39), 8. 1 
(1) (a). 

The defendants, either as landlords or estate agents, had let or been concerned 
in letting flats to individual prostitutes, knowing that the tenants intended to use 
the flats for the purposes of prostitution and that the rents charged were higher 
than the ordinary rents at which the flats would otherwise have been let. 

Hep: that the defendants had not been guilty of the offence of living on the 
earnings of prostitution because, although the defendants, by receiving moneys 
from the tenants either as rent or in consideration of granting tenancies or of work 
as estate agents, were receiving moneys which wholly or in part had been derived 
from prostitution, yet the moneys so received were the earnings of the defendants, 
and, therefore, they were not living on the earnings of prostitutes. 

TRIAL ON INDICTMENT. 

The defendants were tried on an indictment containing five counts. The first 
court charged the defendants Bernard Silver, Cyril William Pullinger, Wilfred 
Jerome Delmarine, Robert Edward Clement, Robert Laurant Falzon and Patrick 
Wilkinson, on divers days between June 23, 1951, and Apr. 18, 1955, with living 
wholly or in part on the earnings of prostitutes then occupying certain flats at 34, 
Romilly Street, 3, Peter Street and 34, D’Arblay Street, London. Albertine 
Falzon was charged in the same count with aiding and abetting the offence. In 
the second count a similar offence in respect of premises at 35, D’Arblay Street, 
14, Wardour Mews, 12, Earlham Street, and 3, St. George Street, London, 
was charged against Silver, Pullinger, Maurice Blair, Delmaine, Clement, Robert 
Laurant Falzon and Wilkinson, and Albertine Falzon was charged with aiding 
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and abetting. In the third count Silver, Pullinger, George Modebadze, 
Delmaine, Clement, Robert Laurant Falzon and Wilkinson were charged with 
a like offence in respect of premises at 46, Old Compton Street, London, and 
Albertine Falzon was charged with aiding and abetting. The fourth count 
charged Clement alone with a like offence in respect of premises at 82, 
Dean Street and 12a, Old Compton Street, London. The fifth count charged 
Silver, Pullinger, Delmaine, Clement, Robert Laurant Falzon and Wilkinson 
with a like offence in respect of certain flats other than those referred to in the 
counts one to four, and also charged Albertine Falzon with aiding and abetting. 
The offences charged, other than the aiding and abetting, were laid under the 
Vagrancy Act, 1898, s. 1, as amended by the Criminal Law Amendment Act, 
1912, s. 7 (5). 

J. M. G. Griffith-Jones and S. A. Morton for the Crown; J. N. Hutchinson for 
Silver and Albertine Falzon; Durand and John Abrahams for Pullinger; R. E. 
Seaton for Modebadze; Tudor Price for Delmaine; R. J. A. Batt for Clement; 
D. A. Hollis for Robert Laurant Falzon; Leary for Wilkinson. The defendant 
Blair was not represented. 


JUDGE MAUDE: I have come to the conclusion, having heard the 
evidence for the Crown, that within the law as it is at the present time there is 
no case for these persons in the dock to answer, and, as this is a matter which 
may be considered of some public importance, I think it is right that I should set 
out in what I say to you the reasons for coming to that decision. You yourselves, 
members of the jury, will not have to make any decision at all; you will simply, 
at the right moment, return a verdict of “‘ Not guilty ’ on the whole indictment. 

This is a case in which a number of persons, nine in all, have been indicted 
under the Vagrancy Act, 1898, with knowingly living wholly or in part on the 
earnings of prostitution. To summarise the case against them, it is this: that 
@ minority of those in the dock are in fact landlords, and that they have been 
knowingly letting flats to prostitutes; that is to say, one flat one prostitute; 
others are said to be engaged in the utterly immoral activity, equally so as the 
activity of the landlords, of letting the flats, in the capacity of agents, to prosti- 
tutes knowing that they were going to be used for the purposes of prostitution. 

At first sight, without most careful consideration, it would appear in ordinary 
language that all the persons in the dock were clearly knowingly living thus in 
part on the earnings of prostitution; but the position is not so. All down the 
recent centuries the common law, as administered in the Sovereign’s courts, has 
known how to deal with what are called brothels. They are places where two 
or more women in the same premises are plying their trade as prostitutes. That 
is different from premises where one woman only is operating. The Criminal 
Law Amendment Act, 1885, s. 13, added to the scope of the criminal law, in that 
it first of all made it punishable to keep, or manage, or act, or assist in the 
management of a brothel. That added little, if anything, to the existing law. 
But that section, as amended by the Criminal Law Amendment Act, 1912, s. 4, 
said that any person who 

“. . . (2) being the tenant, lessee, or occupier . . . of any premises, 

knowingly permits such premises or any part thereof to be used as a brothel 

or for the purposes of habitual prostitution .. .” 


should be liable to certain penalties. 

It is noticeable that it does not speak of the lessor or landlord; it is the tenant, 
lessee, or occupier, or, as was added by a later Act of Parliament, the person in 
charge of any such premises. They are the persons to be punished. He or she 
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who stood in the position of a lessor or landlord, or the agent of the lessor or 
landlord, letting the same or any part thereof with the knowledge that the 

remises were to be used as a brothel, comes within a different paragraph, 
para. (3). So that the lessor or landlord was committing an offence if he knowingly 
let the premises or any part thereof to be used as a brothel, whereas the tenant, 
lessee, or occupier could be punished, not only for so dealing with premises for 
the purposes of a brothel, but also for the purposes of habitual prostitution. 
One must be certain that the distinction between the lessor and the landlord on 
the one hand and the tenant, lessee, or occupier, or person in charge on the other 
hand was of importance to Parliament. The Queen’s courts can only administer 
the law as they find it, and they must, and I must, administer it strictly. 
Any feeling of indignation which the general public or the judiciary might 
have at a state of affairs that would appear to be grossly immoral is irrelevant 
to my present purpose, unless the facts show that an offence has been committed 
against the existing law. 

That being the position in 1885, it is quite obvious that persons who let their’ 
premises for the purposes of habitual prostitution for one prostitute only were 
impossible to hit; they could not be struck at; only the tenant, lessee, or 
occupier, or person in charge could be. Those who, no doubt, felt strongly 
that this sort if immorality should be discouraged to the full found in 1931, 
in Siviour v. Napolitano (1), that a tenant, for instance, who was permitting 
premises to be used in a way forbidden by s. 13 (2) of the Act of 1885 could 
claim the more privileged position of the lessor or landlord if he or she sub- 
let. From 1885 until 1898 that was the position, and one must realise that it 
was so. Some thirteen years passed, and it was then clear to Parliament, in 
1898, that so far as prostitution was concerned something more needed to be 
done. It was then made an offence, for the first time, to do something quite 
different, that is to say, knowingly to live wholly or in part on the earnings of 
prostitution. 

From 1898 until 1912, the Vagrancy Act, 1898, remained unamended. From 
1898 to 1912 no attempt whatsoever was made by the prosecuting authorities 
to strike at landlords or agents concerned in the letting of premises for prostitu- 
tion only, as opposed to brothels, by virtue of the Vagrancy Act, 1898; and after 
the Vagrancy Act, 1898, had been amended in 1912 until the present time—viz., 
until R. v. Gorman (2), a prosecution which was launched at the County of 
London Quarter Sessions on Sept. 8, 1954—no attempt was made to invoke the 
Vagrancy Act, 1898, s. 1, in the manner in which it has been invoked in this case. 
So that up to Gate, so far as is known by the extremely experienced counsel who 
appear both for the Crown and for the defence or by myself, there has never been 
any attempt of the kind before 1954. It does not mean because a statute has 
been allowed to slumber that in fact it is of no effect. If in fact it is there, so to 
speak, as a bit of artillery ready to hand, it can be brought out years, may be 
hundreds of years, later on and properly used. 

The question now arises, for the second time so far as is known, what is meant 
by the words ‘‘ knowingly lives wholly or in part on the earnings of prostitution ”’. 
It might seem to those who did not give careful consideration to the question, 
that anybody who received money earned by a prostitute would be committing an 
offence. For instance, the chemist who sells medicines and other things to the 
prostitute knowing that she is a prostitute would in part be living on the earnings 
of prostitution, in one sense, the broadest sense; the doctor who attends her, 


(1) 95 J.P. 72; [1931] 1 K.B. 636. 
(2) (1954), unrep. 
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the lawyer who appears for her, if those persons know that she is in fact a prosti- 
tute, would appear to be committing an offence. That cannot be the intention 
of the Act, for if it were, the state of the prostitute in this world would be appal- 
ling; she would be able to get no services, or to get them only with the utmost 
difficulty, and the same would apply to the goods which she wanted to buy. 

It has been said in argument before me, by both sides, that the doctor, for 
instance, who treats the prostitute knowing that she is a prostitute is not really 
living on her earnings, although the money that is handed over is her earnings; 
what he is doing is, in fact, living on his own earnings. The doctor has earned 
his money. The shopkeeper, the grocer and the baker and so on, they earn their 
money. On the one hand, the doctor gives his services, and on the other, in 
the case of the shopkeepers, they give their goods in exchange for money: they, 
in fact, are earning their living. They are not, therefore, knowingly living in 
part on the earnings of prostitution at all. But it is said now—and it seems to 
be the only instance to which I should be directing my attention—that where a 
landlord lets his premises for the purpose of prostitution and gets what I propose 
to call a prostitute rent, a wholly different situation arises; viz., since the 
ordinary moral rent is less than the prostitute rent, then to the extent of the 
excess of the prostitute rent over the moral rent he is living on the earnings of 
prostitution. I do not think he is. I think that what the landlord is doing is living 
on his own earnings, just like the shopkeeper. A shopkeeper who grossly over- 
charged a prostitute because she was a prostitute would, nevertheless, be living 
on his own earnings—utterly, completely and disgustingly immoral, but they are 
his earnings. The doctor earns his money, the barrister earns his money, and 
the landlord earns his money, and so does the estate agent; they are all earning 
their money; they are living in part—or wholly, I suppose, although the pro- 
fessional man has other clients—on money that comes from a prostitute, but they 
are living on those moneys as the earnings of their profession. 

The situation is, no doubt, and will be thought by many to be, a grave one. 
Times have changed. One understands from history that, when there were 
brothels, there was very little individual prostitution in flats, and it may be that 
the problem is so grave that Parliament must do something about it. That is 
not forme. The Vagrancy Act, 1898, s. 1 (3), as amended, provides that: 


** Where a male person is proved to live with or to be habitually in the 
company of a prostitute or is proved to have exercised control, direction, 
or influence over the movements of a prostitute in such a manner as to show 
that he is aiding, abetting, or compelling her prostitution with any other 
person or generally, he shall, unless he can satisfy the court to the contrary, 
be deemed to be knowingly living on the earnings of prostitution.” 


There is no evidence of that kind in this particular case, in my view. Therefore, 
this is an important, clear-cut case where the statements made by some of the 
defendants reveal with appalling clarity the situation, which as I say amounts to 
what must be, according to any standard of morality, utterly immoral, but that 
does not bring them within this particular Act. 

I should just like to say this. The matter was argued before me with great 
care; & number of decisions were quoted to me, and in case at any time what I 
say should be of assistance in any direction to other persons who have this 
matter under consideration, I will simply indicate what those were. Needless 
to say, the leading text-book, ArRcHBOLD’s CrimmNaL PLEADING, EVIDENCE 
AND PRacTIcE, was referred to; the relevant statutes, including the original 
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Vagrancy Act, 1824, were referred to; then there were Strath v. Foxon (1), 
Calvert v. Mayes (2), Ledwith v. Roberts (3), A.-G. v. Brown (4), R. v. Chapman (5), 
and Prince Ernest of Hanover v. A.-G. (6). I may not even now have enumerated 
them all, but I believe I have. 

I should also like to add this. It looks to me as though the reason for this 
Act not having been used before 1954 is, in substance, that times have been 
changing and that in the view of those in charge of prosecutions what was not 
a serious menace has become one now, and every endeavour ought to be made to 
test, through the courts, the power of the police. That has now been done. 
If my decision is a correct one, then, as I say, it only remains for Parliament to 
interfere if they think fit. The result is that the persons in the dock will be 
discharged. Those who have read their statements, or heard them read in 
court, will have seen narratives of conduct which could not possibly be thought 
to be other than, in the case of most of them, utterly and disgustingly immoral. 
That is not what I am here for, and that is not what you are here for, members 
of the jury; we are not a court of morals. 

I hope that I have done enough to indicate the reasons why I feel certain in my 
own mind that this is the right decision. I am absolutely certain that my duty, 
sitting here to administer the law, is to tell you now that there is no evidence on 
this indictment which would justify your convicting them of the offences charged, 
and that your duty is to say in answer to the clerk as to their guilt or otherwise 
that they are not guilty. 

The jury returned a formal verdict of *‘ Not guilty’. 

Solicitors: Solicitor, Metropolitan Police; William Foux & Co.; Alfred 
Kerstein & Co.; Tarlo, Lyons & Co.; Clerk to Central Criminal Court. 

G.F.L.B. 


(1) 119 J.P. 581; [1955] 3 All E. R. 398; [1956] 1 Q.B. 67. 
(2) 118 J.P. 76; [1954] 1 All E.R. 41; [1954] 1 K.B. 342. 
(3) 101 J.P. 23; [1936] 3 All E.R. 570; [1937] 1 K.B. 232. 
(4) [1920] 1 K.B. 773; on appeal, [1921] 3 K.B. 29. 
(5) [1931] 2 K.B. 606. 
(6) [1955] 3 All E.R. 647. 
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COURT OF CRIMINAL APPEAL 
(Lorp GoppDarRD, C.J., HitBERY AND ByRnze, JJ.) 
R. v. DEVINE 
February 13, 1956 


Criminal Law—Practice—Probation order—Allegation of breach—Matters ‘o be 
put to prisoner on arraignment. 


Where a prisoner is brought before a court for breach of a probation order, he 
should be told, first, where he was originally convicted and what then happened 
to him, and, then, how the breach is alleged to have taken place, and, if it be bya 
further conviction, the occasion of that conviction and the adjudication of the 
court. He should then be asked whether he admits those facts. If he does, the 
court can proceed to deal with him, but, if he does not, then a trial will take place, 
albeit without a jury, and the prisoner will have to be asked whether he desires to 
give evidence or call witnesses, and the court will have to decide whether the 
breach has been proved. 


APPLICATION for leave. 
No counsel appeared. 


BYRNE, J., delivered the judgment of the court: There is nothing in 
this application for leave to appeal against sentence, and it is dismissed. The 
court, however, desires notice to be taken with regard to a point of procedure 
which it has observed as the result of considering this application. The point 
is this. Where a prisoner is brought before a court for breach of a probation 
order, it should be put to him, when he is arraigned before the court, in the clearest 
possible terms, and he should be asked to say whether he admits it or not. The 
terms in which the matter should be put to him are, first, to say where he was 
originally convicted and what happened to him, then to tell him how the breach 
is alleged to have taken place, and, if it be by a further conviction, then to 
tell him the occasion of the conviction and the adjudication of the court. He 
should next be asked to say whether he admits those facts. If that is done, 
the court can then proceed to deal with him. If that is not done, then, it being a 
trial, albeit without a jury, the prisoner will have to be asked whether he desires 
to give evidence or call witnesses, and the court will have to pronounce on 
whether they find the breach of the order has been proved. But it is desirable 
that the proceedings should begin by the matter being put clearly to the prisoner 
and for him to be asked whether he admits the allegation with regard to it. 

T.R.F.B. 
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COURT OF APPEAL 
(DENNING, MORRIS AND PARKER, L.JJ.) 
February 10, 13, 29, 1956 


R. v. LONDON QUARTER SESSIONS APPEALS COMMITTEE. L£x parte 
ROSSI 


Quarter Sessions—A ppeal to—Notice of adjourned hearing sent by registered letter— 
Letter returned—Hearing in absence of respondent—Summary Jurisdiction 
(Appeals) Act, 1933 (23 and 24 Geo. 5, c. 38), s. 3 (1). 

In June, 1954, a complaint made by M. that R. was the father of her bastard 
child was dismissed. M. appealed to quarter sessions. On June 17, 1954, the date 
fixed for the hearing of the appeal, R. was not present when the case was called on, 
and on an application made on behalf of M. in his absence the case was adjourned 
sine die. Notice of the adjourned hearing was sent by registered post to R., but 
the letter was returned to the clerk of the peace with a note by the postman that 
there was no response. At the hearing M. stated in evidence that R. had evaded 
service. Her appeal was allowed and an order made against R. R. applied for 
an order of certiorari on the ground that he had not had proper notice of the 
adjourned hearing. 

HELD, (i) section 3 (1) of the Summary Jurisdiction (Appeals) Act, 1933, required 
that notice should be given of all hearings; when a trial went on from day to day 
it was sufficient for the recorder or chairman at the end of each day to announce the 
time of the next sitting of the court; but when a case was adjourned sine die it was 
incumbent on the clerk of the peace to give notice of the adjourned hearing just 
as he would of the original hearing. 

(ii) due service of a notice was an essential preliminary to the hearing of the 
appeal, and, unless the respondent appeared before quarter sessions and admitted 
the notice, the appellant must prove due service or an acknowledgment from the 
respondent that the notice had been received. 

(iii) when the service of process was allowed by registered post, without more 
being said on the matter, then, if the letter was not returned, it was assumed to 
have been delivered in the ordinary course of post, and any judgment or order by 
default obtained on the face of that assumption was perfectly regular, but, if the 
letter was returned undelivered, and, nevertheless, a judgment or order by default 
should afterwards be obtained, it was irregular and would be set aside ex debito 
justitiae. 

(iv) the order of quarter sessions here was irregular because there was no proper 
service and should be set aside. 

APPEAL by the applicant, Alfred Rossi, from a decision of the Divisional Court 
dismissing his application for an order of certiorari directed to the appeals com- 
mittee of County of London Quarter Sessions to remove into the High Court and 


quash an order made by them on Sept. 29, 1954. 

The appeals committee by their order allowed an appeal from an order of the 
court of summary jurisdiction sitting at Greenwich Magistrate’s Court on June 28, 
1954, which had dismissed a summons issued by Lilian Daisy Minors (hereinafter 
called ‘‘ Mrs. Minors ’’) alleging that the appellant was the father of her bastard 
child born in May, 1953. The appeals committee adjudged the applicant (herein- 
after called ‘“‘ Mr. Rossi) to be the father of the child and ordered him to pay a 
weekly sum of £1 for the child’s maintenance. Mr. Rossi appealed from the order 
of the Divisional Court on the grounds that (i) the deputy chairman and the 
bench of justices wrongfully determined the said appeal in the absence of Mr. 
Rossi and without his knowledge, and (ii) there was a denial to Mr. Rossi of 
natural justice on the hearing of the said appeal. 


Simon, Q.C., and Vincent for the appellant. 


J.-M. Pearson for the respondent. 
Cur. adv. vult. 
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Feb. 29. The following judgments were read. 


DENNING, L.J.: On May 20, 1953, Mrs. Minors gave birth to a daughter, 
She was a married woman separated from her husband. On May 7, 1954, she 
summoned Mr. Rossi before the Greenwich Magistrate’s Court alleging that he 
was the father of her child. The case was heard on three days, May 31, 1954, 
June 14, 1954 and June 28, 1954. Mrs. Minors was represented by counsel on 
all three days. Mr. Rossi appeared in person on the first day, but he was then 
granted legal aid and appeared by a solicitor on the last two days. Both parties 
gave evidence and each side called one witness in support. In the result the 
metropolitan magistrate dismissed the summons. 

On July 8, 1954, Mrs. Minors gave notice of appeal to the magistrate’s clerk 
and to Mr. Rossi. On Aug. 6, 1954, the clerk of the peace for the County of 
London sent registered letters to Mrs. Minors and Mr. Rossi giving each of them 
notice that the hearing of the appeal had been fixed for Friday, Aug. 13, 1954, at 
10.30 a.m. at the Sessions House, 181, Marylebone Road, N.W.1. Attached to 
this notice there was a slip saying: 


“‘ If this appeal should not be reached on the day stated in this notice, it 
will normally be heard at the next available sitting of the appeal court, but 
you should apply to the clerk of the peace for advice as to this before leaving 
the court.” 


On Aug. 13, 1954, Mrs. Minors and her counsel attended the court of quarter 
sessions. Mr. Rossi attended in person, but he had no solicitor on this occasion. 
The case was not heard that day. The reason was that counsel for Mrs. Minors 
applied for an adjournment. Mr. Rossi was not in the court when the application 
was made, and the counsel for Mrs. Minors seems to have thought that he was 
not in attendance. Counsel told the court: 

“* Rossi, I fancy, has been called, but he is not present, and, I suspect, 
is not represented and is very unlikely to be here today . . . The solicitors 
who previously acted are not acting at the present time. I am in a difficult 
position. Witnesses who should have been here have refused to come and 
there has been no time to do anything about it, and I would ask your 
Lordship to grant an adjournment of this matter.” 


The deputy chairman said: ‘“‘ When do you want an adjournment to, next week?” 
Counsel replied: ‘‘ I think I would ask for it to go over for a longer period than 
that.” The deputy chairman said: ‘So be it”, and the case was marked 
** Adjourned sine die.” 

Counsel for Mrs. Minors was in error in thinking that Mr. Rossi was not in 
attendance on that day. He was somewhere in the vicinity of the court. Later 
he went up to an official and was informed by him that the case would not be 
heard on that day. He was not told the date when it would be heard. Indeed, 
no one could tell him, for the date had not then been fixed. Five weeks later, 
on Sept. 21, 1954, the clerk of the peace sent letters by registered post to Mrs. 
Minors and Mr. Rossi saying: 


“I beg to give you notice that the hearing of the above appeal has been 
fixed for Thursday, Sept. 28, 1954, at 10.30 a.m. at the Sessions House, 181, 
Marylebone Road, N.W.1.” 

The letter to Mr. Rossi was addressed to him at his address, 156, Milton Court 
Road, New Cross, 8.E.; but it was never delivered to him. It was returned to 
the clerk of the peace stamped with the words “‘ Undelivered for reason stated. 
Return to sender”. The reason was stated in pencil by the postman: “No 
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response to P. 739 B. 22-9-54”’. It appears, therefore, that on Sept. 22, 1954, 
the postman called at Mr. Rossi’s address, but got no reply and was therefore 
unable to deliver the letter, and that he took it back to the post office to be 
returned to the sender. The reason why it was not delivered is not far to seek. 
Mr. Rossi says that during this time he was away in Kent doing some fruit- 
picking. It may have been one of the days when he was away. 

So the matter stood when on Sept. 28, 1954, the appeal was in the list for 
hearing at quarter sessions. Mrs. Minors and her counsel were present: but 
Mr. Rossi, of course, was not present, because he had not had the letter telling 
him the day. On this occasion counsel told the deputy chairman: 


“A letter from this court has been returned marked ‘ unable to deliver ’, 
but I have heard that this man is living at that address and always has been 
. so I find myself having to ask your Lordship whether the appeal can 
proceed in the absence of the respondent . . . There is not the slightest 
doubt that he knows about the matter. Iam in a position formally to prove 
that.” 


The deputy chairman asked: ‘‘ Why has the letter come back if he is still living 
there? ” 

Counsel replied: ‘‘ My evidence is that during the day he is concealing himself, 
and in the evening goes back to sleep there ”’. 


In order to support his statement, counsel called two witnesses, Mrs. Minors 
herself and a Miss Lansdown. Mrs. Minors said that she had seen Mr. Rossi 
coming out of 156, Miiton Court Road on the previous Friday, Sept. 24. Miss 
Lansdown said that she had seen him coming out of the street “‘ last week ”’. 
They both asserted that he was living at 156, Milton Court Road, but going to a 
lady’s flat nearby. Mrs. Minors was asked: ‘‘ Last appeals day, did you hear 
anything said to him about this appeal?”’ She answered: “ Yes, he was told 
the case would come up at the end of September”. The deputy chairman 
asked her: “‘ Are you sure?” She said: “‘ Yes, he knew it was coming up, 
because he had spoken to me and said he did not take any notice of it ”’. 

After hearing that evidence quarter sessions decided to hear the case in the 
absence of Mr. Rossi and did so. They heard the evidence of Mrs. Minors and a 
Mr. Scott on the first day, and Miss McTigue on the second day. They adjudged 
Mr. Rossi to be the father of the child and ordered him to pay £1 a week for the 
child and ten guineas costs. On Oct. 5, 1954, the order was served on Mr. Rossi. 
He consulted the Cambridge House (Trinity Hall) Legal Advice Centre and event- 
ually applied to the Divisional Court for an order for mandamus and certiorari 
to bring up the order of quarter sessions to be quashed. The Divisional Court 
refused the application. Lorp Gopparp, C.J., said: 


“ There is no ground for saying that there has been any failure to observe 
the procedure which is laid down by law . . . The section [s. 3 (1) of the 
Summary Jurisdiction (Appeals) Act, 1933] does not go on to say that notice 
of adjournment is to be given . . . If he does not choose to make arrange- 
ments to receive these notices of proceedings in which he is interested, that 
isa matter for him. It may be—I am not expressing an opinion about this 
—he could have gone back to quarter sessions and explained his absence. 
Certainly terms would have been imposed and sessions might—I am not 
saying they would—have heard the case; but what I am quite certain 
about is that this court cannot grant certiorari . . . There has been no 
defect in the procedure.” 


Mr. Rossi appeals to this court. The case raises the question of what is proper 
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service on appeals to quarter sessions. This is governed by s. 3 (1) of the Sum- 
mary Jurisdiction (Appeals) Act, 1933, which provides that 


“. . . the clerk of the peace . . . shall in due course give notice to the 
appellant, to the other party to the appeal, and to the clerk to the court 
of summary jurisdiction as to the date, time and place fixed for the hearing 
of the appeal. A notice required by this sub-section to be given to any 
person may be sent by post in a registered letter addressed to him at his 
last or usual place of abode.” 


There is no doubt that the clerk of the peace gave due notice of the first day 
for hearing, Aug. 13, 1954. He sent a letter by registered post to Mr. Rossi and 
he received it; indeed, he attended that day to answer the appeal. Lorp 
GopDaRD, C.J., seems to have thought that that was the only notice that need 
be given. He thought that so long as notice was given for the first day fixed 
for the hearing, no notice need be given of the second date. I cannot agree. 
It is just as important for the defendant to know the date of the adjourned 
hearing as the date of the original hearing. The word “ hearing” in s. 3 (1) 
includes “ hearings’’. Of course, when a trial goes on from day to day, it is 
sufficient for the chairman at the end of each day to announce the time of the 
next sitting of the court. But when a case is adjourn ed sine die, it is incumbent 
on the clerk of the peace to give notice of the adjourned hearing just as he would 
of the original hearing. The clerk of the peace acted on that footing. He senta 
letter by registered post to Mr. Rossi telling him the date, time and place of the 
adjourned hearing; but the letter was returned to him unopened and undelivered. 
In those circumstances was the Act complied with? Did the clerk of the peace 
“‘ give notice in due course” to Mr. Rossi? It is argued that it is sufficient to 
comply with s. 3 (1) if he sends a registered letter to the respondent, even though 
it is not received by him, and known not to be received. I do not think that this 
is correct. When construing this section, it is to be remembered that it is a 
fundamental principle of our law that no one is to be found guilty or made liable 
by an order of any tribunal unless he has been given fair notice of the proceedings 
so as to enable him to appear and defend them. The common law has always 
been very careful to see that the defendant is fully apprised of the proceedings 
before it makes any order against him. In the old days the common law went 
so far as to compel the defendant to appear in person in court. It did this by 4 
writ of capias directing the sheriff 

“to take the body of the defendant and him safely to keep so that he may 
have him in court on the day of the return to answer to the plaintiff's 
claim ”’: 


see BLACKSTONE COMMENTARIES ITI, 282. That has all been done away with, but 
the law still insists in most cases that the defendant shall be served personally so 
as to be sure that he knows of the proceedings against him. In modern times there 
have been a few statutes and rules which allow service by registered post, and this 
is one of them. The merit of registered post in this regard is that the postman will 
only deliver the letter to the person to whom it is addressed or to someone who 
will take responsibility for seeing that he gets it. Otherwise he will return it to 
the sender who will thus get to know, sooner or later, if the letter is not received. 

The next thing to remember when construing the section is that the notice 
under s. 3 (1) (when given for the first date) fulfiis a very important function. It 
is the first document issued by the court of quarter sessions to show that it is 
seised of the appeal. It is an originating process analogous to a writ of summons. 
It originates a new process against the respondent. He has already succeeded 
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in the magistrate’s court, and the appellant then wishes to bring him before a 
higher court, quarter sessions, for what is in truth and in fact a new hearing 
altogether. It is just as necessary that he should have fair notice of the hearing 
before quarter sessions as of the hearing before the magistrate. This is the 
function of the notice prescribed by s. 3 (1). Due service of it is, therefore, an 
essential preliminary to the hearing of the appeal. Unless the respondent 
appears before quarter sessions and admits the notice, the appellant must prove 
due service or an acknowledgment from him that it has been received. This is a 
preliminary step before the court will enter into the subject-matter of her 
complaint, cf. NOLAN ON THE Poor Laws (1825), II, p. 531. If the case has been 
previously adjourned sine die, the appellant must prove due service of the notice 
for the second date just as for the first date. 

In the present case, therefore, when the case was called on for hearing on Sept. 
28, 1954, and Mr. Rossi did not appear, it was essential for counsel for Mrs. Minors 
to prove service of the notice in accordance with s. 3 (1) of the Act of 1933. He 
had to prove that the clerk of the peace had in due course given Mr. Rossi notice 
of the date, time and place of the hearing. This could be done by proof that a 
notice had been sent to him in good time by post in a registered letter which had 
not been returned, for it could then be assumed that it had been delivered in the 
ordinary course of post: see the Interpretation Act, 1889, s. 26. When, however, 
it had appeared that the letter had been returned undelivered, then it was quite 
plain that Mr. Rossi had not been given notice at all of the date, time and place 
of the hearing. In short, service had not been effected; and the court should 
not have entered on the hearing at all. 

At quarter sessions the suggestion was made by counsel for Mrs. Minors that 
Mr. Rossi was evading service. I do not think this suggestion was substantiated 
by the evidence. There was no reason why Mr. Rossi should seek to evade 
service. He had succeeded before the magistrate and would presumably wish 
to contest the case before quarter sessions, as he did before the magistrate. 
He had attended quarter sessions on the first day, Aug. 13, 1954. Why should 
he seek to avoid attending on the second day, Sept. 28, if he knew of it? All 
the evidence was quite consistent with the view that he was away from his home on 
Sept. 22, 1954, when the postman called. There was no evidence whatever that 
he knew of the second date for the hearing. In any case, even if he was evading 
service, it does not help Mrs. Minors. Evading service would be a ground for 
ordering personal service or substituted service, but not for dispensing with 
service altogether. In my opinion, therefore, once it had appeared that the 
registered letter was returned undelivered, quarter sessions ought not to have 
proceeded with the case, because there was no proper service. The order made 
by quarter sessions was obtained irregularly and should be set aside. Certiorari 
should issue to bring up the proceedings to be quashed. 

I would just add this: if the order had been regularly obtained (as the Divisional 
Court thought) then I would agree that there would be no ground for certiorari: 
and Mr. Rossi’s only remedy would be by application to quarter sessions to set 
aside the order made in his absence and to re-hear the appeal. It was suggested 
before us that the court of quarter sessions had no power to set aside its own 
orders, even when made in the absence of the respondent: but, on looking into 
the matter, I am satisfied that it has, and that the intimation of Lornp Gopparp, 
C.J., on this point is well-founded. Suppose, for instance, that Mr. Rossi had 
received proper notice of the date of the hearing, but failed to attend because he 
was ill; and the court, not knowing of it, heard the appeal in his absence and 
decided against him. Or suppose that the registered letter had not been returned 
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undelivered, so that the court were entitled to assume that it had been delivered 
in the ordinary course of post. In each of those cases the order of quarter 
sessions would be regularly obtained: but Mr. Rossi would be able to have it set 
aside on such terms as the court thought fit and he could be let in to defend on 
the merits. That was done over 250 years ago in the days of Queen Anne when 
Hott, C.J., was clearly of opinion that quarter sessions has just the same power 
as the Queen’s Bench to set aside a judgment or order made in the absence of a 
party: see St. Andrew’s, Holborn (Inhabitants), v. St. Clement Danes’ (Inhabitants) 
(1), ef. R. v. May (2); and so have inferior courts generally: see Street’s Case (3), 
R. v. Peters (4). At one time the application to set aside had to be made during 
the same sessions, but that is no longer the case. Delay is a ground on which 
the court may in its discretion refuse relief, but it is not an absolute bar. On 
the other hand, if the case has been heard on its merits with both sides present, 
quarter sessions have, of course, no power to set aside their own order: Pridgeon’s 
Case (5), R. v. Glynne (6). I may add that, where an order has been obtained 
irregularly without proper service, the quarter sessions can themselves set it 
aside: see Bayly v. Boorne (7), Jewell v. Hill (8); but so can the Queen’s Bench 
by certiorari. 

To sum up, when service of process is allowed by registered post, without more 
being said on the matter, then if the letter is not returned, it is assumed to have 
been delivered in the ordinary course of post and any judgment or order by 
default obtained on the faith of that assumption is perfectly regular. It will not 
as a rule be set aside except on payment of costs and showing of merits: see 
T.O. Supplies (London), Ltd. v. Jerry Creighton, Ltd. (9). If, however, the letter 
is returned undelivered, and, nevertheless, notwithstanding its return, a judgment 
or order by default should afterwards be obtained, it is irregular and will be set 
aside ex debito justitiae. The order of quarter sessions here was irregular 
because there was no proper service and it should be set aside. I would allow 
the appeal accordingly. 


MORRIS, L.J.: A summons was issued by Mrs. Minors against Mr. Rossi 
alleging that he was the putative father of her child. The child was born on 
May 20, 1953. The summons was issued on May 7, 1954. After a hearing 
before the learned magistrate sitting at Greenwich, which occupied a part of 
several days, the summons was dismissed on June 28, 1954. Within fourteen 
days of that date, Mrs. Minors commenced an appeal by giving notice of appeal 
to the clerk of the magistrate’s court and to Mr. Rossi: see the Magistrates’ 
Courts Act, 1952, s. 84 (1). It then became the duty of the clerk of the peace, 
pursuant to the Summary Jurisdiction (Appeals) Act, 1933, s. 3 (1), as amended, 
to enter the appeal. That was done. It was further the duty of the clerk of the 
peace pursuant to that section in due course to give notice to Mrs. Minors, to 
Mr. Rossi and to the clerk to the court of summary jurisdiction as to the date, 
time and place fixed for the hearing of the appeal. That also was done. The 
date fixed was Aug. 13, 1954. Mr. Rossi attended court that day. He was not, 
however, present at the time when the case, having been called on, was mentioned 


(1) (1704), 2 Salk. 606. 
(2) (1880), 44 J.P. 538; 5 Q.B.D. 382. 
(3) (1722), 7 Vin. Abr. 24 pl. 10. 
(4) (1758), 1 Burr. 568. 
(5) (1633), Cro. Car. 341. 
(6) (1871), 36 J.P. 406; L.R. 7 Q.B. 16. 
(7) (1720), 1 Str. 392. 
(8) (1722), 1 Str. 499. 
(9) [1951] 2 All E.R. 992. 
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by counsel for Mrs. Minors. Counsel explained that Mrs. Minors was in a diffi- 
culty owing to the absence of witnesses who it was said had refused to go to court, 
and asked for an adjournment for some period longer than a week. The applica- 
tion was granted and the case was adjourned sine die. 

In my judgment the result of granting the adjournment “‘ sine die ” was that 
it became necessary to fix afresh the date for the hearing of the appeal. There 
was no question of an adjournment to some specified later date, but there was a 
general adjournment without any day being fixed. There was then no longer 
any date fixed for the hearing. At some later time a new date was fixed. The 
new date was Sept. 28, 1954. In the circumstances it became necessary for the 
clerk of the peace to give notices as to the date, time and place fixed. This the 
clerk of the peace proceeded to do. He sent a registered letter to Mr. Rossi. 
The letter was, however, returned to the sender by the postal authorities with 
an intimation that it had not been delivered as there was no response when the 
postman had called. When the case came on on Sept. 28, 1954, this was made 
known to the appeal committee. The returned letter was produced. Evidence 
was, however, given by Mrs. Minors that on the previous appeals day Mr. Rossi 
was told that “‘ the case would come up at the end of September ’’. Mr. Rossi 
was not present and Mrs. Minors’ evidence went uncontradicted. In his affidavit 
in support of his motion for an order of certiorari Mr. Rossi stated that he attended 
the sessions on Aug. 13, 1954, and was informed by an official that the case would 
not be heard that day: he also stated that he was not informed as to the date 
when the case would be heard. On Sept. 28 Mrs. Minors further gave evidence 
to the effect that Mr. Rossi had recently been purposely absenting himself from 
his residence during the daytime: the suggestion presumably was that he was 
concealing himself and keeping out of the way. As Mr. Rossi was not present, 
this evidence could not be tested or challenged. In his affidavit Mr. Rossi 
stated : 

“ during the time between Aug. 13 and Sept. 29, 1954, I visited Kent to do 
some fruit-picking.” 

The issue which now arises is whether there are grounds for an order of certiorari. 
Irespectfully agree with what Lorp GopparbD, C.J., said in his judgment: 


“It has been pointed out over and over again that certiorari is a very 
special remedy. People cannot get certiorari merely as a matter of appeal. 
It is not a matter of appeal. If they can show that some requisite imposed 
by law has not been fulfilled, it would be a ground for asking this court to 
quash the proceedings on the ground that quarter sessions had no jurisdiction 
to hear the case.” 


It now appears that there is a point whether a requisite imposed by law has been 
fulfilled. The point is whether Mr. Rossi was given notice of the hearing in 
accordance with a statutory requirement. When this matter was before the 
Divisional Court the transcript of what had been said in court to the appeal 
committee on Aug. 13, 1954, was for some reason not available. It is only fair 
that this should be stated. Now that it is available it shows that what happened 
on Aug. 13 was not that the appeal did not come on because earlier cases had 
taken longer than anticipated and that Mr. Rossi ‘‘ was informed that the case 
would not be taken that day but would be taken on the next appeals day at the 
end of September ”’, as the Divisional Court thought, but that an application for 
an indefinite adjournment was made on behalf of Mrs. Minors because of her 
difficulties about witnesses. It appears that there was an adjournment “ sine 
die”. It must be recognised that Mrs. Minors’ evidence on Sept. 28, given in 
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the absence of Mr. Rossi, that ‘‘ he was told the case would come up at the end 
of September ”’ is capable of the meaning that after the application on Aug. 13 
was granted, somebody then arranged that the case would be taken at the end 
of September and so informed Mr. Rossi. A reading of the transcript of what 
was said on Aug. 13 suggests that this is not a probability. Mr. Rossi denied in 
his affidavit that he was told: a statement about ‘‘ the end of September ” is 
hardly a notification of a date; while it is seen that what the clerk of the peace 
later proceeded to do, and as I think very properly proceeded to do, was to 
endeavour to notify Mr. Rossi of the new date. There had been, as counsel for 
Mr. Rossi put to us, an “ unfixing ”’ of the date of hearing. The assigned date 
had been vacated. There then arose afresh the statutory obligation imposed 
by s. 3 (as amended) of the Summary Jurisdiction (Appeals) Act, 1933. The 
clerk of the peace did what he could. but the question arises whether Mr. Rossi 
was given notice. If he was not, then there was a defect in procedure of the 
kind referred to by Lorp Gopparp, C.J. 


The first words of s. 3 which have to be considered are as follows: 


“. . . Shall in due course give notice to . .. the other party to the 
appeal . . . as to the date, time and place fixed for the hearing of the 
appeal.” 


There is an obligation to “ give’ such notice. The purpose of giving notice to 
a party of the hearing of a case is so that the party may have the opportunity 
to appear in order to assert or to defend his rights. It seems to me, therefore, 
that it is of the very essence of such notice that it should be communicated to 
or should reach the party interested. It is fundamental in our system of adminis- 
tration of justice that a party should have the right and opportunity to be heard 
or to be represented. This is well recognised. The procedure laid down in 
relation to adjournments of hearings at petty sessions may be cited as an illustra- 
tion, though illustration is hardly needed. The Magistrates’ Courts Act, 1952, 
s. 46, provides: 


**(1) A magistrates’ court may at any time, whether before or after 
beginning to hear a complaint, adjourn the hearing, and may do so, not- 
withstanding anything in this Act, when composed of a single justice. 
(2) The court may when adjourning either fix the time and place at which the 
hearing is to be resumed or, unless it remands the defendant under the next 
following section, leave the time and place to be determined later by the 
court; but the hearing shall not be resumed at that time and place unless the 
court is satisfied that the parties have had adequate notice thereof.” 


A general statement of principle may be found in Broom’s Lecat Maxtms 
(10th ed.), p. 65: 


‘* Tt has long been a received rule, that no one is to be condemned, punished, 
or deprived of his property in any judicial proceeding, unless he has had an 
opportunity of being heard.” 


Here is but an echo of the question of NicopEmus: “ Doth our law judge any 
man, before it hear him, and know what he doeth? ”’ 

We were referred to a number of statutory provisions relating to the serving 
or sending of various kinds of notices in various circumstances and to certain 
decisions relating to these provisions. Though it was proper and helpful to be 
referred to such provisions and decisions, the present case must depend on the 
interpretation of this particular section of this particular Act. The normal and 
convenient method of giving notice will doubtless be by way of a written or 
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documentary notice: certainty of communication as to date and time and place 
may best be secured, if the intimation is recorded in a document. The document 
could be given to the party interested; but a usual and convenient method of 
transmitting the document is by employing the machinery of the post office. 
This is recognised and permitted by the legislature for s. 3 (1) of the Summary 
Jurisdiction (Appeals) Act, 1933, enacts that: 

“ A notice required by this sub-section to be given to any person may 
be sent by post in a registered letter addressed to him at his last or usual 
place of abode.” 

Section 26 of the Interpretation Act, 1889, provides as follows: 

“Where an Act passed after the commencement of this Act authorises 
or requires any document to be served by post, whether the expression 
‘serve ’, or the expression ‘ give ’ or ‘ send ’, or any other expression is used, 
then, unless the contrary intention appears, the service shall be deemed to be 
effected by properly addressing, prepaying, and posting a letter containing 
the document, and unless the contrary is proved to have been effected at the 
time at which the letter would be delivered in the ordinary course of post.” 
The Act of 1933 clearly permits or authorises the giving of a notice as to a 

hearing by sending a document by registered post. But if the primary obligation 
of giving notice means in this context the giving of some form of notice which 
reaches the party interested so that he may be present or represented at a hearing, 
then the permissive user of the post denotes a user so that notice may reach the 
party interested so that he may be present or represented at the hearing. It was, 
therefore, entirely proper to send a notice to Mr. Rossi by registered post. 
Applying the provisions of the Interpretation Act, 1889, s. 26, since no contrary 
intention appears from the Act of 1933, the sending of the notice to Mr. Rossi 
was deemed to be effected by properly addressing, prepaying and posting the 
letter which contained the document. ‘Then by the concluding words of s. 26, 
the sending of the notice was deemed, unless the contrary was proved, to have 
been effected at the time at which the letter would have been delivered in the 
ordinary course of post. Here, however, the contrary was proved. It was 
proved not merely that the letter was not delivered in the ordinary course of post 
but that the letter was not delivered at all. Service cannot in this case be 
deemed ‘‘ to have been effected ” at some particular time, i.e., in the ordinary 
course of post: service was proved not to have been effected at all. When 
considering the giving of a notice of a hearing of an appeal the element of time 
is clearly of importance: the notice must be given at such time as will enable a 
party to be present at a hearing. Here it was not. 

The primary obligation imposed by s. 3 of the Summary Jurisdiction (Appeals) 
Act, 1933, is to ‘‘ give notice”: in this context that denotes informing the 
parties interested: one permissive way in which that may be achieved is by 
sending a registered letter: normally that permissive way succeeds, and it is 
provided by the Magistrates’ Courts Rules, 1952, r. 55 (2), that the service of a 
document required or authorised to be served, the proper addressing, pre- 
paying and posting or registration for the purposes of service of a letter containing 
such a document and the place, date and time of posting or registration of any 
such letter, may be proved by a document purporting to be a certificate signed 
by the person by whom the service was effected or the letter posted or registered. 
But by the operation of the Interpretation Act, 1889, s. 26, on the uncontested facts 
in this case, it is shown that the procedurally correct permissive method by which 
it was sought to inform Mr. Rossi that the hearing of the appeal would be on 
Sept. 28, did not achieve its purpose: the attempt to give notice by post failed: 
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it was shown not to have been effected that way. Though a letter was sent it did 
not arrive. A “ notice’’ was sent, but Mr. Rossi was not given notice. The 
result was that it appeared that notice had not been given to Mr. Rossi. Even 
if the appeal committee had felt disposed to accept the somewhat vague testi- 
mony of Mrs. Minors given on Sept. 28 that “he (i.e., Mr. Rossi) was told the 
case would come up at the end of September ”’, that could hardly prove that Mr, 
Rossi was given notice of “the date . . . fixed for the hearing of the appeal ”, 
As it was and is shown that notice was not given to Mr. Rossi in accordance with 
s. 3 (1) of the Summary Jurisdiction (Appeals) Act, 1933, it follows that a requisite 
imposed by law was not fulfilled and the appeal committee were not entitled to 
proceed to hear the appeal. It was not a matter for them within their discretion 
to decide. They could not overlook a failure to satisfy a statutory requirement. 
I think, therefore, that there should be an order of certiorari. 


PARKER, L.J.: I have come to the same conclusion. The sole question, 
which is not an easy one, is whether the provisions of the Summary Jurisdiction 
(Appeals) Act, 1933, s. 3 (1), were complied with. If they were not, then the 
appeal committee had no jurisdiction to hear the appeal, and certiorari would lie. 
If, on the other hand, they were complied with, the committee had jurisdiction, 
and it was a matter for their discretion to hear the appeal forthwith, or to 
adjourn the case to give Mr. Rossi an opportunity of being heard. With such an 
exercise of discretion this court could not interfere, certiorari not being a remedy 
by way of appeal. 

Section 3 (1) of the Summary Jurisdiction (Appeals) Act, 1933, as amended by 
the Criminal Justice Act, 1948, and the Magistrates’ Courts Act, 1952, s. 131, 
s. 132 (1), Sch. 5 and Sch. 6, now reads as follows: 

“In the case of an appeal to which this Act applies, on receipt of any 
notice of appeal required by rules made under s. 15 of the Justices of the Peace 
Act, 1949, to be sent by a clerk to justices to the clerk of the peace, the clerk 
of the peace shall enter the appeal, and shall in due course give notice to the 
appellant, to the other party to the appeal, and to the clerk of the court 
of summary jurisdiction as to the date, time and place fixed for the hearing 
of the appeal. A notice required by this sub-section to be given to any 
person may be sent by post in a registered letter addressed to him at his 
last or usual place of abode.” 

The date originally fixed for the hearing was Aug. 13, 1954, and there is no doubt 
that notice of this was given to Mr. Rossi. He in fact attended the court that 
day. According to the transcript an application was then made by counsel 
for Mrs. Minors that the case should be adjourned sine die, and this was granted. 
Mr. Rossi, however, does not appear to have been in court when this application 
was made. In these circumstances, the first question which arises is whether 4 
further notice must be given of the date later fixed for the adjourned hearing. 
Bearing in mind the fundamental principle of English law that a party should 
be given an opportunity of being heard, I see no reason for construing the sub- 
section in the narrow sense that only a notice of the hearing originally fixed need 
be given. At any rate where, as here, the appeal was never opened and at the 
outset it was adjourned sine die, I think that the statute requires a further notice 
to be given. The granting of the adjournment amounts to the unfixing of the 
date originally fixed, and contemplates that a new date will be fixed. Indeed it 
is to be observed that the clerk of the peace did in fact attempt to cause a notice 
of the hearing for Sept. 28 to be received by Mr. Rossi. 

The next question accordingly is whether such a notice was given. The 
Divisional Court apparently understood that the case was not reached on Aug. 13, 
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| 
did | and that Mr. Rossi, being present, was then orally informed that the case would 
The be taken on the next appeal day at the end of September. This was no doubt 
ven based, at any rate, partly on the fact that Mrs. Minors before the appeal com- 
sti- | mittee had stated that he was told the case would come up at the end of Sep- 
the | tember. It is to be observed, however, that she did not state who had told 
Mr. him, nor did she state that he had been informed as to any specific date or time. 
”. | Unfortunately the transcript of the proceedings on Aug. 13 was not before the 
ith | Divisional Court. This clearly shows that, as I have stated, an application for 
ite an adjournment sine die was made and granted in the absence of Mr. Rossi, and 
to at any rate partly in the interests of Mrs. Minors. In the light of this, it seems to 
a me that Mr. Rossi’s statement in his affidavit is the more probable, viz., that he 


was told the case would not be heard that day, and that he was not told when 
it would be heard. Accordingly I do not think that there was an oral compliance 
oa, with the section. 

7 The matter does not, however, end there, since the clerk of the peace in fact 


ihe sent by registered letter to Mr. Rossi at his last place of abode a notice of the 
ws hearing for Sept. 28, mentioning the time and place. Though the posting of the 
to letter was not strictly proved, it was produced to the chairman of the appeal 
an | committee having been returned undelivered to the clerk of the peace. It was 
dy produced to us. It was apparently sent on Sept. 21, and was returned marked 
| “no response”’ as on Sept. 22. Whether the dispatch of this letter, though 
by | undelivered, constituted the giving of a notice depends on the true construction 
31, of s. 3 (1) of the Summary Jurisdiction (Appeals) Act, 1933, read with the 
Interpretation Act, 1889, s. 26. The latter section—to which the Divisional 
, Court were not referred—is in these terms: 
“Where an Act passed after the commencement of this Act authorises 
. or requires any document to be served by post, whether the expression 
‘ ‘serve ’, or the expression ‘ give’ or ‘ send ’, or any other expression is used, 
; then, unless the contrary intention appears, the service shall be deemed to 
: be effected by properly addressing, prepaying, and posting a letter containing 
7 the document, and unless the contrary is proved to have been effected at the 
time at which the letter would be delivered in the ordinary course of post.” 
abt 
hat | ‘The section, it will be seen, is in two parts. The first part provides that the 
sel | dispatch of a notice or other document in the manner laid down, shall be deemed 
ed. to be service thereof. The second part provides that, unless the contrary is 
ion proved, that service is effected on the day when in the ordinary course of post 
ra the document would be delivered. This second part, therefore, dealing as it 
ng. does with delivery, comes into play, and only comes into play, in a case where 
uld under the legislation to which the section is being applied the document has to 
ub- be received by a certain time. If in such a case “ the contrary is proved ”’, i.e., 
ped that the document was not received by that time or at all, then the position 
- appears to be that, though under the first part of the section the document is 
“vs deemed to have been served, it has been proved that it was not served in time. 
1 it Accordingly the question is whether s. 3 (1) of the Act of 1933 on its true 
rn construction provides that notice must be given within a certain time, and 
whether that time relates to receipt or merely to dispatch of the notice. Notice 
The is to be given in due course, and, in its context, this must mean that it is to be 
13, given in a reasonable time after the hearing is fixed. But does this reasonable 
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time apply to the receipt of the notice or merely to the dispatch of the notice ? 
As to this we were referred to a number of cases which show that the line of 
demarcation between the two categories is often a fine one. Each case must 
depend on the exact words used in the legislation in question, and on the object 
with which the document is sent. As Rmp.ey, J., said in Retail Dairy Co., Ltd. 
v. Olarke (1)). 


“‘ Sending in the ordinary sense is merely dispatching. The word ‘send’ 
may, however, be used in connection with other words so as to imply that by 
‘sending’ is meant such a sending as that the thing may by the time 
specified pass into the hands of the person to whom it was sent. Ifs. 20 (1) 
of the Sale of Food and Drugs Act, 1899, had contained words to that effect 
it would be necessary to follow the decisions in Browne v. Black (2) and 
R. v. Slawstone (Inhabitants) (3). But there are no such words in this 
section; nor is there any need for them, for no period is fixed by the Act 
of 1899.as being that which must elapse after the receipt of the document 
before the recipient can take such steps as may be necessary in consequence 
of its reception.” 

In that case the court held that there was nothing in the Sale of Food and Drugs 
Act, 1899, s. 20 (1), providing for the sending of a warranty or invoice by the 
defendant to the purchaser, which required the word “send” to be construed 
other than in its ordinary meaning of “‘ dispatched’. Again in the cases under 
the Road Traffic Act, 1930, s. 21, which requires that within fourteen days a 
notice of intended prosecution is to be “‘ served on or sent by registered post ” 
to the offender, it has been held again that “‘ sent ’’ merely means dispatched: 
ef. Stanley v. Thomas (4), Holt v. Dyson (5) and Sandland v. Neale (6). On 
the other hand, in R. v. Richmond Recorder (7) the court construed “‘ sent ”’ in 
its context as meaning “ delivered.” 


Turning again to s. 3 (1) of the Act of 1933, the clerk of the peace is to “ give 
notice’ which contemplates not merely a written notice but an oral notice, 
and if the matter rested there, I think it is reasonably clear that the notice is to 
be delivered, and delivered in time to enable the party concerned to prepare 
for and attend the hearing. Much reliance is, however, placed on the concluding 
sentence which provides for the notice being ‘“‘ sent”. That, however, is only 
providing a further method by which the clerk of the peace may “ give notice ” 
and cannot alter the nature of the obligation itself. Further, it is, I think, 
important to appreciate the object of the notice. The appeal to the appeal 
committee is in every sense a re-hearing. It is for the complainant who has lost 
her case below to begin, and to call her evidence afresh. The respondent to the 
appeal, who has won below, ought, one would think, to be put into a position 
to appear and resist the case on the re-hearing if he so desires. So far as the 
original hearing before petty sessions is concerned there is an elaborate code 
laid down to ensure that the party against whom the complaint is made should 


(1) 76 J.P. 282; [1912] 2 K.B. 388. 
(2) [1912] 1 K.B. 316. 
(3) (1852), 16 J.P. 279; 18 Q.B. 388. 
(4) 103 J.P. 241; [1939] 2 All E.R. 636. 
(5) 114 J.P. 558; [1950] 2 All E.R. 840; [1951] 1 K.B. 364. 
(6) [1955] 3 All E.R. 571. 
(7) (1868), 22 J.P. 674; E.B. & E. 253. 
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? | have a full opportunity of appearing: cf. the Magistrates’ Courts Act, 1952, 
of s. 45, s. 46 and s. 47. It would be odd if s. 3 (1) of the Act of 1933 had to be 
ust construed so as to put him in a less favourable position in an appeal. I think 
ect that the obligation expressed by the words “shall in due course give notice” 
td, means in its context “‘ shall cause notice to be received in a reasonable time to 
enable the party concerned to prepare for and attend the hearing.” 
’ Appeal allowed. 
y Solicitors: Good, Good & Co.; S. Dalton. 
5 F.G. 
) 
t 
1 
. CHANCERY DIVISION 
t (Upsoun, J.) 
t 
e February 10, 14, March 22, 1956 
Re COUNTY OF LONDON (DEVONS ROAD, POPLAR) HOUSING 
nd CONFIRMATION ORDER, 1945 
© 
ued Compulsory Purchase—Purchase price paid into court—Previous repair of property 
der by local authority as dangerous building—Payment out of court of cost of repairs 
ga —Registration of orders prohibiting letting of new building until cost of repairs 
st” paid—Equitable charge. 
ed: The respondent claimed to be the owner of the fee simple of certain houses in the 
pa borough of Poplar which, in 1940, were in a dangerous condition and were put into 
On a state of safety by the London County Council under powers conferred on them 
"in | by the London Building Acts (Amendment) Act, 1939. On Mar. 19, 1941, the 
properties were so seriously damaged by enemy action as to be classified as a total 
loss. In October and November, 1943, pursuant to s. 70 of the Act, the council 
ive obtained orders fixing the cost of the work of repair which they had carried out 
i and were entitled to recover from the respondent at £207 7s. 1ld. The orders, 
ce, which directed that no part of any building re-built on the sites should be let until 
3 to the respondent had paid to the council the costs due, were registered by the council 
are as local land charges. In 1944 the council acquired the properties under a com- 
: pulsory purchase order which was confirmed by the Minister on Apr. 25, 1945, and 
jing on Nov. 16, 1954, the council served a notice to treat on the respondent who neglected 
nly toe prove his title. On Oct. 12, 1955, the council paid into court the full value of the 
0” properties as certified by the War Damage Commission—£3,735—and then vested 
' the land in themselves. The council now applied for payment to them of 
nk, £207 7s. 11d. out of the money they had paid into court. 
ea] HEtp: (i) although the council had paid £207 7s. 11d. too much into court because 
lost the value of the intefest they had acquired from the respondent by the compulsory 
purchase was £3,735 less the cost of repairs, nevertheless they had properly expended 
the under their statutory power and duties that sum which was a debt recoverable 
tion from the respondent and the court would, in its discretion under s. 78 of the Lands 
the Clauses Consolidation Act, 1845, order payment to the council of £207 7s. 11d. out 
od of the sum they had paid into court. 
” (ii) the registration of the orders fixing the cost of repair gave the council a good 
yuld equitable charge in the nature of a restrictive covenant which enabled them to 


prevent any letting of any buildings re-built on the land in question until the respon- 
dent or his successor(s) in title had paid the costs due. 

ADJOURNED SUMMONS. 

The applicant, the London County Council, applied by originating summons 
for a determination of the question whether it was entitled to be paid out of the 
sum of £3,735 paid by it into court on Oct. 12, 1955, pursuant to the provisions 
of the Lands Clauses Consolidation Act, 1845, the sum of £207 7s. 11d., expended 
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by it in 1940 in putting certain premises then standing on sites in Grace Street, 
Stratfield Road and Talwin Street in the Borough of Poplar, whereof the res. 
pondent claimed to be the owner in fee simple, into a state of safety. 

The facts appear in the judgment. 


H. E. Francis for the applicant. 
N. C. Bridge for the respondent. 


Cur. adv. vult. 


Mar. 22. UPJOHN, J., read the following judgment: In this case the 
respondent claims to be, and to have been at all material times, the owner in 
fee simple of certain properties in Grace Street, Stratfield Road and Talwin 
Street in the metropolitan borough of Poplar, although he has not yet established 
his title. In 1940 some of the properties were in a dangerous state of repair and 
under powers conferred by the London Building Acts (Amendment) Act, 1939 
(which I shall call “‘ the Act of 1939’) the applicants (whom I shall call “ the 
council ’’) did certain works of repair to render the properties safe. Unfortunately 
on Mar. 19, 1941, these properties suffered damage through enemy action and 
were later classified as a total loss, which qualified them for a value payment 
under the War Damage Act, 1943. In October and November, 1943, the council 
obtained nine orders under s. 70 of the Act of 1939 fixing the costs which the 
council were entitled to recover from the owner and directing that no part of the 
dangerous structure, if repaired or rebuilt, should be let for occupation until 
after payment to the council of the expenses and costs fixed by the order. These 
expenses and costs aggregate £207 7s. 1ld., and the orders were duly registered 
as local land charges in the register of the council. In 1944 the council made a 
compulsory purchase order acquiring, amongst other properties, the properties 
in question in this application, and that order was confirmed by the Minister on 
Apr. 25, 1945, by order entitled ‘“‘The County of London (Devons Road, 
Poplar) Housing Confirmation Order, 1945 "’. On Nov. 16, 1945, the council 
duly served a notice to treat. It appears that the respondent, although claiming 
to be the owner, either failed or neglected to prove his title, and ultimately, on 
Oct. 12, 1955, pursuant to the provisions of the Lands Clauses Consolidation 
Act, 1845, the council paid the sum of £3,735 into court to the ledger credit 


“* Ex parte the London County Council, the account of John Segar or other 
the owners or owner of the freehold interest in land being . 


and then setting out the properties. The council proceeded to vest the land in 
itself. 

The question is whether the council is now entitled to be paid out of the fund 
in court the sum of £207 expended by it in putting the premises then standing 
on the sites in question into a state of safety. The first question which I have to 
determine is whether the council has a charge on the premises in respect of 
its expenditure. That depends on s. 70 of the Act of 1939, which I must now read: 


“Repayment of expenses incurred by council.—(1) Where the council 
have incurred any expenses in respect of any dangerous or neglected struc- 
ture and have not been paid or have not recovered those expenses it shall 
notwithstanding anything to the contrary in any Act be lawful for a court 
of summary jurisdiction on complaint by the council within twelve months 
after the date of the demand for the payment of the said expenses to 
make an order fixing the amount of the said expenses and the costs 
of the proceedings before the said court and directing that no part of 
the land upon which the dangerous or neglected structure was or is situate 
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i | shall be built upon or that no part of the dangerous or neglected structure 
8- | if repaired or rebuilt shall be let for occupation until after payment to the 
council of the said amount and thereupon no part of the said land shall be 
| built upon and no part of the dangerous or neglected structure so repaired 
or rebuilt shall be let for occupation until payment to the council of the 
| said amount. 
It. “* (2) (a) Section 15 of the Land Charges Act, 1925, shall apply to orders 
made under sub-s. (1) of this section and for the removal of doubts it is 
he hereby declared that the said s. 15 applies and shall be deemed to have 
in applied heretofore to orders made under s. 115 (Removal of dilapidated and 
in neglected buildings) of the London Building Act, 1894, or under s. 141 (Pro- 
ad vision for enforcing repayment of expenses incurred by council) of the 
nd {London Building Act, 1930] and any such order is accordingly registrable 
39 under the said Act of 1925 as a local land charge. 
he “‘(b) For the purpose of enforcing any such charge arising out of an order 
ly made after the commencement of this Act the council shall have all the same 
nd powers and remedies under the Law of Property Act, 1925, and otherwise 
nt as if they were mortgagees by deed having powers of sale and lease of 
cil accepting surrenders of leases and of appointing a receiver.” 
he It is unfortunate that, unlike sections in earlier comparable Acts—for example, 
he s. 257 of the Public Health Act, 1875, and s. 13 of the Private Street Works Act, 
til 1892—-s. 70 (1) imposes no charge in express terms on the property enabling the 
ow council to recover the expenses incurred as though it was a mortgagee for that 
ed amount. Sub-section (3) of that section appears to proceed on the footing that 
en registration under the Land Charges Act, 1925, puts the council in the position 
en of a mortgagee, but it is important to observe that the sub-section in itself 
on | creates no charge. If the section proceeds on an erroneous view of the law it 
- | cannot be construed otherwise than in its ordinary meaning so as to attain the 
- result which it is thought was achieved by registration under the Land Charges 
ng Act, 1925; if the view be truly erroneous the section has misfired: Ayrshire Em- 
_ ployers Mutual Insurance Assocn., Ltd. v. Inland Revenue Comrs. (1) and Inland 
= revenue Comrs. v. Dowdall, O’ Mahoney & Co., Ltd. (2). The Land Charges Act, 
1925, can only operate to impose a charge if the last paragraph of s. 15 (1), a 
: paragraph inserted by the Law of Property (Amendment) Act, 1926, s. 7 and 
Schedule, does so. That paragraph is in these terms: 
| in “For the purposes of this section any sum which is recoverable by a local 
authority under any of the Acts aforesaid from successive owners or occupiers 
ind of the property in respect of which the sum is recoverable shall, whether such 
ing sum is expressed to be a charge on the property or not, be deemed to be a 
» to charge.” 
of It only creates a charge if successive owners are liable, and s. 66 of the Act of 
ad: 1939 [which deals with the payment of the council’s expenses in respect of 
1 dangerous structures] only provides that the expenses incurred shall be paid “ by 
. | the owner of the structure”. I am not convinced that that section imposes on 
i successive owners any obligation to pay, although no doubt subsequent owners 
"7 will do so where the charge has been registered as the price of being permitted to 
8 develop the land. 
oO Whatever my doubts may be whether s. 70 in fact achieves its object of con- 
8 ferring a charge enabling the chargee to exercise all the powers of a mortgagee 
f (1) (1946) S.C. (HLL) 1. 
e (2) [1952] 1 All E.R, 531; [1952] A.C. 401. 
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to recover the expenses incurred, there can be no doubt that the council, having 
registered its charge, had a good equitable charge in the nature of a restrictive 
covenant enabling it to prevent any letting of any building rebuilt on the site 
until the amount of the expenses and costs is paid. On that footing counsel for 
the respondent submits that a mistake has been made; too much has been paid 
into court, and the council, he says, now has no right to obtain payment out of 
any part thereof. This argument, which involves a review of some complicated 
statutory provisions, may be stated thus: On a compulsory purchase of land 
which had qualified for a value payment under the War Damage Act, 1943, 
the value was to be that certified by the War Damage Commission (see the Town 
and Country Planning Act, 1944, Sched. VIII, para. 1 (1)), and this sum had been 
certified to be the sum of £3,735 mentioned earlier in this judgment. That 
provision, however, was subject to the qualification contained in para. 1 (3) (b) of 
Sched. VIII to the Act of 1944, that where there was a material difference between 
the incumbrances to which the property was subject at the time of the war 
damage and the incumbrances to which it had been subject at the date of the 
notice to treat, being incumbrances of a kind required by the War Damage 
Act, 1943, to be taken into account in ascertaining the value of the hereditament, 
then where the incumbrances had increased such increase had to be deducted 
from the previously ascertained value by the War Damage Commission. 

To ascertain what incumbrances must be taken into account for the purposes 
of the War Damage Act, 1943, reference must be made to para. 1 of Sched. IT to 
that Act, which provides that the hereditament is to be valued as on a sale 
made in the open market with vacant possession subject (inter alia) to any 
restriction imposed by or under any enactment passed before the War Damage 
Act, 1941, to which the hereditament was subject at the time immediately after 
the occurrence of the war damage. The charge created by the orders made 
under s. 70 of the London Building Acts (Amendment) Act, 1939, came into 
effect after the war damage, but before the notice to treat. Consequently it is 
argued that at the time of the notice to treat the land should have been valued 
subject to the right of the council to restrict development until its costs and 
expenses had been paid. It can hardly be doubted that that right ought to be 
evaluated at £207, the amount of the expenses, and so it is said that the value of 
the interest of the vendor in the land which was being acquired was £3,735 less 
£207, that is, £3,528, and too much has been paid into court. I accept that 
argument. 

It is then urged that payment into court under s. 76 of the Lands Clauses 
Consolidation Act, 1845, and vesting of the land by the council in itself 
under s. 77 of that Act operate as a statutory conveyance of the property; 
the money has been paid into court to the credit of the owner, and if too much 
has been paid in it is as though too much had been paid to the vendor by mistake 
and the council has no equity or title to claim repayment of any sum so overpaid. 
That is a formidable argument, but it overlooks the powers given to the court 
under s. 76 and s. 78 of the Lands Clauses Consolidation Act, 1845. Section 76 
empowers the acquiring authority, in the circumstances therein mentioned, to 
pay the purchase money into court “ subject to the control and disposition of 
the said court”. Section 78 is in these terms: 


** Application of moneys so deposited.—Upon the application by petition 
of any party making claim to the money so deposited as last aforesaid, or 
any part thereof, or to the lands in respect whereof the same shall have been 
so deposited, or any part of such lands, or any interest in the same, the said 
Court of Chancery . . . may, in @ summary way, as to such court shall 
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seem fit, order such money to be laid out or invested in the public funds, or 
may order distribution thereof, or payment of the dividends thereof, 
according to the respective estates, titles, or interests of the parties making 
claim to such money or lands, or any part thereof, and may make such other 
order in the premises as to such court shall seem fit.’ 


That section confers a wide discretion on the court in ordering payment out. 
The facts are clear. The value of the interest of the respondent which was 
acquired by the council was £3,528, and too much by £207 has mistakenly been 
paid into court. That sum was properly expended by the council pursuant to 
its statutory powers and duties. It is recoverable as a debt from the respondent 
although that right may now be statute-barred. The difficulty has arisen solely 
because of the neglect or failure of the respondent to make a title. No question 
could have arisen if he had made a title, and the matter completed in 1945. 

It seems to me that in those circumstances the discretion of the court can only 
be exercised in one way, namely, by ordering payment out to the council of the 
money it mistakenly paid in rather than in permitting the respondent to 
receive an admitted and entirely unmerited windfall, which has come about 
solely through the circumstance of his own failure or neglect to make title. 


Order accordingly. 
Solicitors: J. G. Barr; Victor Mishcon & Co. 
PP. 


CENTRAL CRIMINAL COURT 
(DEvLIN, J.) 
March 21, 22, 1956 
REG. v. MARTIN AND OTHERS 


Criminal Law—Offence on aircraft abroad—Act an offence only if committed in 
England—Indictment quashed—Civil Aviation Act, 1949 (12, 13 & 14 Geo. 6, 
c. 67), s. 62 (1). 


By the Civil Aviation Act, 1949, s. 62 (1): ‘* Any offence whatever committed on a 
British aircraft shall, for the purpose of conferring jurisdiction, be deemed to have 
been committed in any place where the offender may for the time being be.” 

The defendants were charged on indictment with offences against the Dangerous 
Drugs Act, 1951, and with being in unlawful possession of raw opium, contrary to the 
Dangerous Drugs Regulations, 1953, reg. 3, made under s. 3 of the Act, in that they 
took quantities of the opium from Bahrein to Singapore by British aircraft. None 
of the aircraft was in England at the time when the accused were alleged to be in 
unlawful possession of the opium. Before they pleaded it was submitted on their 
behalf that the court had no jurisdiction to try the offences charged. 

HELD: section 62 (1) extended, not to any act done on a British aircraft which, if 
done in England, would constitute an offence, but only to such acts as, apart from 
the sub-section, would be an offence; an act was an offence under reg. 3 only if it 
were done in England; and, therefore, s. 62 (1) did not apply and the indictment 
must be quashed. 


Motion to quash indictment. 

The defendants, Matthew Martin, John William Marns, and George Bellamy, 
were charged on indictment with conspiring with certain persons unknown to 
contravene provisions of the Dangerous Drugs Act, 1951, and the Dangerous 
Drugs Regulations, 1953, between Jan. 1, 1954, and Aug. 18, 1955, in Hertford- 
shire, Middlesex, and elsewhere and on British aircraft by having in their 
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possession raw opium. They were further charged with being in unlawful 
possession of drugs contrary to the Dangerous Drugs Regulations, 1953, reg. 3. 
It was alleged that while employed on British aircraft they were responsible for 
carrying raw opium from Bahrein to Singapore. Before the defendants were 
put up to plead counsel on their behalf submitted that the indictment should be 
quashed because the offences, if any, were committed outside England and 
therefore the court had no jurisdiction although it was conceded that the 
defendants were at the material time on a British aircraft. 

Christmas Humphreys and E. J. P. Cussen for the Crown. 

Foster, Q.C., and A. R. Campdell for the defendant Martin. 

Silkin for the defendant Marns. 

Melford Stevenson, Q.C., A. S. Orr and W. A. B. Forbes for the defendant 
Bellamy. 


DEVLIN, J.: The prisoners at the Bar are arraigned on an indictment 
which alleges that they committed offences against the Dangerous Drugs Act, 
1951, and the Dangerous Drugs Regulations, 1953, which were made under the 
Act. The gist of these offences is that as persons who were employed as part of 
the personnel on British aircraft they took raw opium from Bahrein to Singapore. 

For the purposes of this case it is quite irrelevant whether the export of opium 
from Bahrein or the import into Singapore is prohibited, because these men are 
not arraigned on an indictment which charges them with offences against the 
law of Bahrein or the law of Singapore, but one which charges them with offences 
against the law of England. I must assume, therefore, though in fact the 
assumption makes no difference, that the export and import of opium would 
not be contrary to any foreign law. The offence alleged under English law is a 
breach of reg. 3 of the Dangerous Drugs Regulations, 1953, which provides: 


‘** A person shall not be in possession of a drug unless he is generally so 

authorised ...” 
** A drug ” includes raw opium, and reg. 3 is in that part of the regulations which 
is intended to control raw opium. It is not suggested that any of these men had 
any authorisation to be in possession of the drug. Accordingly, the offence 
alleged against each is simply this, as is stated in the indictment, that on a 
British aircraft he was in unlawful possession of raw opium. : 
The prosecution concede, for the purposes of the present case, that that 
regulation by itself applies only to acts committed in England (i.e., only to the 
possession of raw opium in England) and that if necessary the indictment could be 
framed more specifically to show that none of these British aircraft were in 
England at the time when the accused were alleged to be in unlawful possession 
of the opium. Accordingly counsel for the three defendants have all moved 
that I should quash the indictment on the ground that this court has no jurisdic- 
tion to try the offences alleged in it. Counsel for the prosecution relies on 4 
section in the Civil Aviation Act, 1949, as giving the court jurisdiction to try this 
offence. The whole question which arises now for my determination is whether 
that section on its true interpretation does have the effect which the prosecution 
contends for it. It is s. 62 in the “‘ General” part of the Civil Aviation Act, 
1949. The marginal note is “ Jurisdiction ”’, and sub-s. (1) reads as follows: 

** Any offence whatever committed on a British aircraft shall, for the 
purpose of conferring jurisdiction, be deemed to have been committed in any 
place where the offender may for the time being be.” 

That is to say, that if an offence is committed on a British aircraft then, if the 
aircraft lands down at London airport and the prisoner is there arrested, the 
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vful offence can be deemed to have been committed in London. That is the effect 
3. which the prosecution contend that the section has. 
Counsel for the defence submit that the section is dealing only with the 








for 
vere question of venue, or with the question of what court has jurisdiction to try an 
1 be offence that has already been committed. If the prosecution is right, they say, 
and then s. 62 (1) must be construed as an enactment which itself creates the offence, 
the That must be, the defence submit, the construction which has to be put on it if 
the prosecution is to succeed in its argument, because without this section it is 
conceded that there is no offence. The true meaning of s. 62 (1), however, the 
defence allege, is that it is only dealing with matters that are already offences 
by virtue either of some other statute or of some other provision of the law; 
ant if the act is such that it is already an offence, then s. 62 (1) is simply providing 
for the venue. Thus (according to the defence) s. 62 (1) is really only procedural 
and in effect it is saying: ‘‘ Here is an offence committed in a British aircraft; 
ent the British aircraft may be anywhere in the air at the time when the offence was 
Act, committed—it may be over several countries, it may be over the high seas, it 
the may be over several counties in England—and the question is bound to arise 
t of what is the proper venue for the trial and which courts have jurisdiction.” That 
ore. is the problem and the only problem, the defence say, which s. 62 (1) is designed to 
<= solve. 
= That is the issue, therefore, between the parties. Stated in that way it 
the becomes a point of very great importance far exceeding the importance of the 
— enforcement of the Dangerous Drugs Regulations, 1953, important though they 
the may be. The prosecution submit that, if this section has not got the meani 
y prose ’ $ eaning 
vuld which they contend that it has, there is no law on board a British aircraft; that 
— those who are in it may do what they like with impunity so far as English law is 
. | concerned; because (with a few exceptions) s. 62 is the only section which applies 
0 | the British criminal law to acts done in British aircraft. They point to the in- 
convenience of any construction which in effect meant that people could behave 
rich in British aircraft with impunity. The defence, on the other hand, say that if 
had the prosecution is right it applies the whole of the British criminal law to British 
nce aircraft; that means that, irrespective of his nationality, anybody who happens 
n 8 to be on board the aircraft, even perhaps when it is grounded for several days, 
has to be treated as if he had committed an act in this country and so might 
hat unwittingly offend against numerous regulations which now govern our lives 
the and about which he may be unlikely to know. For example, the defence submit 
1 be that if a foreign doctor were taking a drug from one point to another in a British 
>in | 4ircraft abroad, perhaps for some urgent medical purpose, he would commit an 
sion offence in this country because, although a duly qualified medical practitioner in 
ved his own country, he would not be duly qualified here and so not “ generally 
dic- authorised ”’ to have possession of the drug. 
mn & These are the contentions on each side. It is a point of considerable importe 
this ance and one which does not seem to have been decided before. It is not very 
ther satisfactory that it has to be decided now on motion, and summarily, because 
tion jurors and witnesses are waiting to proceed with the trial, if trial there is to be; 
Act, | and that if it is decided in favour of the defendants, no appeal lies. That is not 
& very satisfactory position, but it is part of the necessary procedure ; therefore 
1€ I must decide it, summarily, having had much assistance from the arguments of 
Ly eounsel in the case. 
It is convenient before I look again at s. 62 of the Civil Aviation Act, 1949, that 
* the I should consider the general background of the law against which, as it were, it 
the has to be construed. I have had a number of statutes and cases cited to me 
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which show what the position is in relation to offences that are committed abroad 
on foreign land. I think that the position is conveniently summarised in 
ARCHBOLD’s CRIMINAL PLEADING EVIDENCE AND PRACTICE (33rd ed.), at p. 28, 
where it says this: 
“No British subject can be tried under English law for an offence com- 

mitted on land abroad, unless there is a statutory provision to the contrary 

. . . A foreigner is not liable under English law for an offence committed 

on land abroad .. .” 


That is the position under common law. Various statutes have modified the 
general principle so that English criminal law may apply to acts done abroad in 
specific cases. 1 shall refer to one which I can take as an example, the case of 
murder. There it is provided by the Offences against the Person Act, 1861, s. 9: 


“Where any murder or manslaughter shall be committed on land out of 
the United Kingdom, whether within the Queen’s dominions or without, and 
whether the person killed were a subject of Her Majesty or not, every offence 
committed by any subject of Her Majesty in respect of any such case, 
whether the same shall amount to the offence of murder or of manslaughter, 
or of being accessory to murder or manslaughter, may be dealt with, 
inquired of, tried, determined, and punished in any county or place in 
England ... in which such person shall be apprehended or be in custody, 
in the same manner in all respects as if such offence had been actually 
committed in that county or place... ” 


Generally speaking, even where the jurisdiction is extended by statute, it applies 
only to British subjects, whereas the contention of the prosecution here is, and 
must be, that it applies to every person on a British aircraft whether he be a 
British subject or not. 

How far does English criminal law apply to British ships which are outside 
this country ? The position is dealt with generally, and sufficiently for my 
purpose, in ARCHBOLD’s CRIMINAL PLEADING EVIDENCE AND Practice (33rd 
ed.), at p. 33, where the author says this: 


“* By the Offences at Sea Act, 1536, s. 1 [28 Hen. 8 c. 15], it was provided 
that treasons, felonies, robberies, murders and confederacies thereafter 
committed in or upon the sea, or in any other haven, river, creek, or place, 
whereon the admiral had or pretended to have jurisdiction should be 
inquired of, etc., in such shores and places in the realm as should be limited 
for that purpose by the King’s commission.” 

Then the author sets out various other statutes which have applied the same 
method of trial principally to cases of piracy and so forth. Moreover all the 
Criminal Law Consolidation Acts of 1861 made provision for the trial of offences 
which were within the jurisdiction of the Admiralty to be tried as if they had 
been committed on land in England and to be dealt with in any county or place 
at which the offender should be apprehended or be in custody in the same manner 
as if the offence had been committed in that county or place. I have not noticed 
any case in which a statutory regulation of this sort has been applied to 4 
British ship. 

This is the position so far as foreign land is concerned and so far as British 
ships abroad are concerned. The similar problems that arise in relation to 
British aircraft are all left to be settled by the Civil Aviation Act, 1949, s. 62. 
The prosecution submit that, unless the section is given the meaning which they 
contend it should have, it is virtually meaningless. For, they say, at common 
law no act done outside England is an offence against English law. Statutes 
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which provide for giving the court jurisdiction in the case of crimes committed on 
land abroad are immaterial, because unless the aircraft happened to be touched 
down at the time the act is not committed on land. The defence largely accept 
this; but they say that there are one or two statutes which are phrased widely 
enough to create an offence to which on their construction of it, s. 62 could apply. 
The Treachery Act, 1940, is one which makes specific provision for an offence 
committed on British aircraft. The earlier part of the Act lays down the offence 
of treachery, and s. 4 says this: 


“This Act shall apply to anything done . . . (c) by any person in the 
United Kingdom, or in any British ship or aircraft, not being a Dominion 
ship or aircraft ”’; 


and s. 3 (3) provides: 


“A person charged with an offence against this Act who is in the United 
Kingdom may, whether or not the offence was committed in the United 
Kingdom or in any British ship or aircraft, be taken in custody to any 
county or place in the United Kingdom, and may be proceeded against, 
indicted, tried and punished in any county or place in the United Kingdom, 
as if the offence had been committed in that county or place, and for all 
purposes incidental to or consequential on the trial or punishment of the 
offence it shall be deemed to have been committed in that county or place.” 


Other examples are further to seek: counsel for the defendant Martin cited, as 
I think the best that he could do, the case of bigamy, which is not a very con- 
vincing one since bigamy is hardly a crime which is likely to be committed in 
the course of an air flight. The Offences against the Person Act, 1861, s. 57, 
provides: 
““ Whosoever, being married, shall marry any other person during the life 
of the former husband or wife, whether the second marriage shall have 
taken place in England or Ireland or elsewhere, shall be guilty of felony ...”’; 


and there the word “ elsewhere ”’ might well be wide enough to cover the offence 
committed in a British aircraft. I see no reason why it should not be, and indeed 
Isee no reason, although the point has not been argued, why offences under reg. 2 
of the Dangerous Drugs Regulations, 1953, should not be the ones to which, on 
any view, the Civil Aviation Act, 1949, s. 62, applies. Regulation 2 (1) provides: 


“A person shall not supply or procure, or offer to supply or procure, to 
or for any person, including himself, whether in Great Britain or elsewhere, 
or advertise for sale, a drug .. .” 


The prosecution say that, apart from these few statutes, s. 62 is the only 
enactment that can make a criminal act done in the air an offence. Accordingly 
the prosecution say that s. 62 must be given a construction which is wide enough 
to make it an offence-creating section. It begins with the words “‘ Any offence 
whatever committed on a British aircraft ”’, and, since it thus starts by apparently 
assuming that the act to be considered is an offence before the words of the 
section operate on it, the prosecution say that the word “ offence’ must be 
construed as if it read “‘ any act which if done in England would be an offence.” 
No doubt so wide a construction would sustain the prosecution’s submission. 

The defence say that that construction is not permissible. They point to the 
large number of statutes (some of which I have already cited) which make that 
sort of provision in specific terms, saying that an act committed in such-and-such 
& place should be treated in the same way as if it had been an act committed in 
England or in the place where the man was apprehended or tried. Those are the 
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sort of words, counsel for the defendant Martin submitted, that are used by the 
legislature when it intends to achieve the result the prosecution contends for 
here; such words are not present in this Act. As another example, the defence 
refer to the Criminal Justice Act, 1948, s. 31 (1), which provides: 


“Any British subject employed under His Majesty’s Government in the 
United Kingdom in the service of the Crown who commits, in a foreign 
country, when acting or purporting to act in the course of his employment, 
any offence which, if committed in England would be punishable on in- 
dictment shall be guilty of an offence of the same nature, and subject to the 
same punishment, as if the offence had been committed in England.” 


The defence also pray in aid in support of their narrower construction the pro- 
visions of s. 60 of the Civil Aviation Act, 1949, which provides: 


** Any offence under any enactment to which this Part of this Act applies 
or under an Order in Council or regulation made under either any such enact- 
ment or this Part of this Act shall, for the purpose of conferring jurisdiction, 
be deemed to have been committed in any place where the offender may for 
the time being be.” 


Here similar words to those in s. 62 are used, so the defence submit, in a section 
which clearly is not doing more than providing for venue, because the offence 
there is not an offence that is created by the section; it is specified as an offence 
which is created under any enactment to which this Part of the Act applies or 
under any Order in Council or regulation. 

Those are the contentions on either side, and both sides place great reliance on 
the inconvenience, and worse than inconvenience, that would be caused if the 
view on the other side were accepted. It is most unsatisfactory if there is to be 
complete lawlessness on British aircraft, but, on the other hand, it can hardly 
be satisfactory if a foreigner travelling from one place to another, thousands of 
miles from England, is to be held liable for infringing regulations about which he 
cannot have any possible knowledge at all. Where inconvenience is alleged on 
both sides, the only safe course, and perhaps the only safe course in any event, 
is to look at the words of the statute and apply a strict grammatical construction. 
I say “ strict ” constriction, because this is a statute which, in the submission of 
the prosecution, is itself creating a criminal offence where no criminal offence 
would otherwise be, and also because it is a statute which is, if the prosecution 
are right, stretching the jurisdiction of the English courts to acts done abroad 
by persons who are not subjects of the Queen. Both those considerations make 
it proper that a strict construction should be applied to the words of the statute. 

In my judgment, if the prosecution is to succeed, it can only succeed if a very 
free construction is applied to the words of the statute. It can only succeed if 
in lieu of the words “ any offence whatever ” there is read “ any act which if 
done in England would be an offence’. That is a free construction. It is nota 
construction which emerges from the grammar of the Civil Aviation Act, 1949, 
and it is not one which I find myself willing to accept. What the Act appears 
to postulate is this, that before the section operates at all there must be inquiry 
whether any offence has been committed; if an offence has been committed, 
then s. 62 (1) of the Civil Aviation Act, 1949, determines the place where it should 
be tried. If, however, it is conceded, as it is in this case, that apart from s. 62 (1) 
no offence has been committed, it must follow that the section has no operation 
at all. 

Having reached this conclusion, I wish to make it clear that I do not think 
that it necessarily follows that any act that is committed on board a British 
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aircraft cannot be made subject to British criminal law. I propose to explain 
the distinction that I have in mind, not only because I must satisfy myself that 
this case does not fall within it, but also because it would be most undesirable if 
it were thought it necessarily followed from this decision that anything could be 
done on board a British aircraft with impunity. 

There is a distinction in my judgment between what I may call the nature of 
an offence and the ingredients which have to be present before an offence is 
committed at all on the one hand, and, on the other hand, the question of what 
courts are to assume, or are to be given, jurisdiction when the offence has been 
committed. I can perhaps explain the distinction more easily in relation to 
civil law than in relation to criminal law. Take the case of trespass that is 
committed to land abroad. There is no doubt that the courts of England will 
not exercise jurisdiction over such a trespass. But if the cases are examined, 
which I have not had time to do, it may well be found that the grounds on 
which the English court refrains are not that the act is not a trespass, but that 
it is not a trespass over which the court will exercise jurisdiction. What the 
court is saying in effect is: ‘‘ Yes, certainly this is a trespass, but because inter- 
national comity requires it, the court will curtail the jurisdiction which it might 
otherwise exercise’. If that is the right view, then the position is that a trespass 
has been committed, that the offence is there, but the court will not assume 
jurisdiction over it. 

A similar distinction may be made in criminal law. In a crime that is the 
creation of statute, regard must be had to the terms of the statute for a definition 
of the nature of the crime; and if the effect of the statute is limited territorially, 
then so is the nature of the crime. Crimes conceived by the common law, 
however, which are mostly offences against the moral law, such crimes as murder 
and theft, are not thought of as having territorial limits. They are universal 
offences. Murder is a crime whether done in France or in England; but if done 
in France the English courts would not under the common law assume jurisdic- 
tion to punish it because that would be an infringement of French sovereignty. 
It looks as if this principle was at the back of the application of English law to 
English ships on the high seas. It will have been observed from the terms of the 
old statute which I quoted—the Offences at Sea Act, 1536—that it does not say 
that certain things which if done in England would be treasons, felonies, robberies, 
and so on, are also to be treasons, felonies, robberies, and so on, if committed 
ona British ship. The statute assumed that they were felonies and that the only 
question was whether the admiral had jurisdiction over them. 

A distinction may therefore be drawn between the sort of situation where an 
act is to be regarded as an offence wherever it is committed and the sort of 
statutory offence which is created only in relation to a particular place. Murders 
are offences against the moral law in the broad sense wherever they are com- 
mitted; but if a statute provides that something may not be done in a public 
house, it is an offence only if it is committed in a public house. No one would 
treat it as an offence everywhere and say that the court assumes jurisdiction 
over it only if it is committed in a pubiic house. In the same way, if a statute 
says that something shall be an offence if done in the county of Middlesex, 
it is an offence only if committed in the county of Middleséx and is not 
an offence if committed anywhere else: again it is not a question of assum- 
ing jurisdiction only if it is done in Middlesex; it is a case of the statute that 
creates the offence making it an offence only within limits. Where limits are 
imposed as to place or in some other form, the limits prescribe the nature of 
the offence. Broadly speaking, therefore, distinction can be drawn between 
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offences which are offences against the moral law and to be regarded as wrong 
wherever they are committed, and offences which are merely breaches of regula. 
tions that are made for the better order or government of a particular place 
such as a public house, or a particular area such as the county of Middlesex, ora 
particular country such as England. 

Now with regard to the offence charged here—whatever may be the position in 
regard to other statutory offences—it is perfectly clear that this offence is an 
offence only if it is done in England. Apart from the Civil Aviation Act, 1949, 
8. 62 (1), that is conceded, and it is abundantly plain from the provisions of the 
Dangerous Drugs Regulations, 1953, reg. 3 itself. In the first place it has to be 
construed in contrast to reg. 2, which I have already read, which makes certain 
things an offence whether in Great Britain or elsewhere. Secondly, it is quite 
plain that if one looks at the terms of the general authorisation under reg. 3 
they are terms which ccntemplate that the section is to have effect simply in 
Britain. The persons who are allowed to be in possession of it are all persons 
whom one would normally expect to be in Britain and who can get their qualifica- 
tions for being in possession of it only in Britain. Duly qualified medical prac- 
titioners means those duly qualified according to English law; veterinary 
surgeons are specifically set out and mean those who are registered under the 
Veterinary Surgeons Act, 1948, and authorised sellers of poisons means those 
authorised under the Pharmacy and Poisons Act, 1933, and so on. It is 
abundantly plain, as it is indeed conceded, that this by its nature is only an 
offence if the act done takes place in England. That is the concession that is 
made, and very properly made, for the contrary could not be argued. 

In my judgment, that concession is decisive in this case. Under the Civil 
Aviation Act, 1949, s. 62, the act alleged must be examined first of all; one 
must proceed on the basis that the section does not itself create any offence. 
Before applying the section the act alleged must be examined and the question 
must be asked: “Is this act an offence committed on a British aircraft ?” In 
the case of theft the answer might well be yes; for theft in the eyes of the law 
may be an offence wherever it is done and, therefore, an offence on board a 
British aircraft. Then the only question is whether the English courts are to have 
jurisdiction over an act which is an offence wherever it is done and s. 62 says that 
they are. If, however, in the case of a statutory offence, as here, it is found to 
be an offence only if it is done in Great Britain, then it is not an offence if it is 
committed on a British aircraft that is not in Great Britain, and consequently 
the section does not apply at all. 


I am not saying that s. 62 applies to offences at common law. I have not 
heard that point argued and it may have to be argued hereafter. What I am 
saying is that s. 62 does not apply to a statutory offence which by the terms of the 
statute that creates it is local and not universal in character. Moreover, although 
counsel for the Crown has properly conceded in this case that by the statute 
which creates the offence here charged, it is an offence only if done in Great 
Britain, yet it does not necessarily follow that the prosecution will make a similar 
concession in respect of offences such as theft and murder that may arise here- 
after. I wish, therefore, to make it clear that the decision which I have given is & 
decision which is to be regarded as applying to the particular offence which I 
have had to consider under the Dangerous Drugs Regulations, 1953. 

For the reasons which I have given I shall quash the indictment. I do so on 





—_— ar 











Tustic 


Sol 


Silkii 


(Visc 





ol. 


ng 
ila- 
aCe 
or a 


ca- 


t is 
itly 


not 


the 
ugh 
ute 
‘eat 
ilar 


is& 
hI 


» on 














Justice of the Peace and Local Government Review Reports. June 16, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 263 


the ground that this is not an offence committed on a British aircraft, because the 
regulation creating the offence does not apply to acts done on British aircraft 
outside England. Accordingly, it follows that the depositions do not show or 
disclose that any criminal offence has been committed, and therefore the com- 
mittal is bad, and on that ground I quash the indictment. 

I do not, however, quash the indictment on the ground that I have no juris- 
diction. I think that this court has got jurisdiction to try offences that are 
committed on British aircraft, and I think that that is the effect of s. 62 of the 
Civil Aviation Act, 1949. 

Indictment quashed. 

Solicitors: Director of Public Prosecutions; Theodore Goddard & Co.; Lewis 
Silkin & Partners; J. H. Milner & Son. 

G.F.L.B. 


HOUSE OF LORDS 


(Viscount Stmonps, LorRp Morton or HENRYTON, LoRD REID, Lorp RADCLIFFE 
and Lorp SOMERVELL OF Harrow) 


February 21, 22, 23, March 26, 1956 
SMITH v. EAST ELLOE RURAL DISTRICT COUNCIL AND OTHERS 


Compulsory Purchase—Jurisdiction to question validity of order—Acquisition of 
Land (Authorisation Procedure) Act, 1946 (9 and 10 Geo. 6, c. 49), sched. I, 
Part 1V, para. 16. 


The appellant was the owner of land which was requisitioned in 1940 by the first 
respondents, the local requisitioning authority. On Aug. 27, 1948, while the pro- 
perty was still requisitioned, the first respondents made a compulsory purchase 
order in respect of the property, and on Nov. 29, 1948, that order was confirmed. 
On Jan. 21, 1951, the property was de-requisitioned, and on the same day the first 
respondents entered upon and occupied it. On July 6, 1954, the appellant issued a 
writ against the first respondents, the Ministry of Health, the clerk to the first 
respondents, and the Ministry of Housing and Local Government as second, third 
and fourth respondents respectively, claiming, inter alia, declarations that the 
compulsory purchase order was wrongfully made and confirmed and in bad faith. 
The respondents then applied that the writ be set aside on the ground that it was 
invalid for lack of jurisdiction since it was provided by para. 16 of Part IV of sched. I 
to the Acquisition of Land (Authorisation Procedure) Act, 1946, that a compulsory 
purchase order should not be questioned in any legal proceedings. An order to set 
aside the writ and all subsequent proceedings was made, and, on appeal, the appellant 
contended that the compulsory purchase order referred to in para. 16 applied only 
to a compulsory purchase of land of the type dealt with by Part III of sched. I, and 
that, as her land did not come within Part III, para. 16 was inapplicable. 

Hetp: (i) (Lorp Rerp and Lorp SoMERVELL oF Harrow dissenting) para. 16 
ousted the jurisdiction of the courts to try issues whereby the validity of the 
compulsory purchase order was brought into question. 

(ii) the court had jurisdiction to determine the claim against P. personally on 
the footing that, on the claim, the validity of the compulsory purchase was not 
open to question. 

Decision of the Court or APPEAL (1955) (119 J.P. 325) varied. 


APPEAL by plaintiff, the owner of land and a dwelling-house, from an order 
of the Court of Appeal, reported 119 J.P. 325, whereby it was ordered that the 
writ in an action by the appellant against the respondents, East Elloe Rural 
District Council, the Ministry of Health, the clerk to the East Elloe Rural 
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District Council, and the Ministry of Housing and Local Government, and all 
subsequent proceedings, be set aside. 


Roy Wilson, Q.C., and F. H. Collier for the appellant. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C.), Rodger Winn 
and Roots for the respondents. 

The House took time for consideration. 


Mar. 26. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, on July 6, 1954, the appellant, 
Kathleen Rose Smith, issued a writ against the East Elloe Rural District Council, 
Mr. Pywell the clerk to that council and the Ministry of Health, whose functions 
and obligations were subsequently transferred to the Ministry of Housing and 
Local Government, claiming, as against the council, (a) damages for trespass to 
the appellant’s land at Hallgate Holbeach in the County of Lincoln, (b) an 
injunction against further trespass and (c) a declaration that a certain compulsory 
purchase order dated Aug. 26, 1948, was “‘ wrongfully made and in bad faith”, 
against the Ministry of Health a declaration that the said order “‘ was wrongfully 
confirmed . . . and in bad faith ’’, against the Ministry of Housing and Local 
Government that ‘the said compulsory purchase order and confirmation of 
the same are in bad faith”’, and against Mr. Pywell, a declaration that “ he 
knowingly acted wrongfully and in bad faith in procuring the said order and 
confirmation of the same ”’, and as against all the defendants further and other 
relief and damages. The Ministry of Health is no longer a party to the proceedings, 
and the present respondents are the council, Mr. Pywell and the Ministry of 
Housing and Local Government. 

All the respondents entered conditional appearances to the writ and then 
applied to the master in chambers to have the writ set aside on the ground that 


“the writ of summons in this action is invalid for lack of jurisdiction 
it being provided by para. 16 of Part IV of sched. I to the Acquisition of Land 
(Authorisation Procedure) Act, 1946, that save by the procedure specified 
in the said Schedule a compulsory purchase order confirmed in accordance 
with the provisions of the Act (as was here the case) shall not, either before 
or after it has been confirmed be questioned in any legal proceedings whatso- 
ever by reason whereof this honourable court has no jurisdiction to grant the 
relief sought against the said defendants.” 


Two summonses in similar terms were, in fact, taken out, one by the two 
Ministries, the other by the council and their clerk, but nothing at this stage 
in my opinion turns on it. Orders as asked by the summonses having been 
made by the master and an appeal from them having been dismissed by the 
judge in chambers, an appeal was taken to the Court of Appeal. That court in 
turn dismissed the appeal. It is clear from the judgment of the court, which was 
delivered by Parker, L.J., that the main question there argued was on a point 
of construction of the schedule which was, in the proceedings before this House, 
relegated to the background. Before your Lordships, the argument was almost 
wholly devoted to what was justifiably described by leading counsel for the 
appellant as a matter of great public importance. 

In my statement of the application to strike out the writ I have indicated 
the nature of the question. I must now be more specific. The compulsory 
purchase order challenged in these proceedings was made by the respondent 
council on Aug. 26, 1948, and authorised them, subject to its provisions, to 
acquire compulsorily a house and some eight and a half acres of land described 
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in the schedule thereto, of which the appellant was the owner. The statutory 
public local inquiry having been duly held, the Minister of Health confirmed 
the order on Nov. 29, 1948, by an order cited as the East Elloe (Holbeach) 
Housing Confirmation Order, 1948, which was duly advertised on Dec. 13 and 20, 
1948. A notice to treat and a notice of entry were duly served on the appellant, 
and in due course the compulsory purchase price for the said house and land 
was fixed by the Lands Tribunal at £3,000. The respondent council caused a firm 
of builders to demolish the house and to erect on its site and on the said land a 
number of houses. The writ in this action was, as I have said, issued on July 6, 
1954. 

I must now turn to a consideration of the provisions of the Acquisition of 
Land (Authorisation Procedure) Act, 1946; but I must preface it by two 
observations. First, I would remind your Lordships that the Act is applicable 
to a great variety of transactions, in which a large or small area of land is required 
by a national or local authority for public purposes, and, secondly, I do not 
forget that this Act is the last example of a long series of similar enactments, in 
which, by one provision or another, Parliament has sought to give finality and 
security from challenge to compulsory acquisitions of land. I have not myself 
been able to get any assistance from a comparison of the language of this enact- 
ment with that of its predecessors. Learned counsel on both sides craved such a 
comparison in aid. I shall be doing no injustice if I say it helps neither of them 
and base my opinion on the very words of the Act. 


Section 1 (1) of the Act enacts that: 


“The authorisation of any compulsory purchase of land—(a) by a local 
authority where, apart from this Act, power to authorise the authority to 
purchase land compulsorily is conferred by or under any enactment con- 
tained in a public general Act and in force immediately before the com- 
mencement of this Act, other than any enactment specified in sub-s. (4) 
of this section . . . shall, subject to the provisions of this and the next 
following section, be conferred by an order (in this Act referred to as a 
‘compulsory purchase order ’) in accordance with the provisions of sched. I 
to this Act (being provisions which, subject to certain adaptations, modi- 
fications and exceptions, correspond with provisions as to the authorisation 
of the compulsory purchase of land of the Local Government Act, 1933).” 


Sub-section (2) of s. 1 made provision for a special procedure in relation to the 
purchase of land to which Part IIT of sched. I to the Act applied. This does not 
affect the land the subject of this action. It has been observed that the language 
of sub-s. (1) is somewhat involved, but there appears to be no doubt that a local 
authority authorises its own authority to make a purchase. I need refer to no 
other section of the Act, and come to sched. I, which, after making the familiar 
provisions in regard to advertisements, notices to persons affected, objections, 
local inquiry and confirmation, provides as follows by para. 15 and para. 16 of 
Part IV. 


“15.—(1) If any person aggrieved by a compulsory purchase order 
desires to question the validity thereof, or of any provision contained therein 
on the ground that the authorisation of a compulsory purchase thereby 
granted is not empowered to be granted under this Act or any such enact- 
ment as is mentioned in sub-s. (1) of s. 1 of this Act, or if any person aggrieved 
by a compulsory purchase order or a certificate under Part III of this schedule 
desires to question the validity thereof on the ground that any requirement 
of this Act or of any regulation made thereunder has not been complied with 
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in relation to the order or certificate, he may, within six weeks from the date 
on which notice of the confirmation or making of the order or of the 
giving of the certificate is first published in accordance with the provisions 
of this schedule in that behalf, make an application to the High Court, and 
on any such application the court—(a) may by interim order suspend the 
operation of the compulsory purchase order or any provision contained 
therein, or of the certificate, either generally or in so far as it affects any pro- 
perty of the applicant, until the final determination of the proceedings; 
(b) if satisfied that the authorisation granted by the compulsory purchase 
order is not empowered to be granted as aforesaid, or that the interests of the 
applicant have been substantially prejudiced by any requirement of this 
schedule or of any regulation made thereunder not having been complied 
with, may quash the compulsory purchase order or any provision contained 
therein, or the certificate, either generally or in so far as it affects any pro- 
perty of the applicant. 


“16. Subject to the provisions of the last foregoing paragraph, a com- 
pulsory purchase order or a certificate under Part III of this schedule shall 
not, either before or after it has been confirmed, made or given, be questioned 
in any legal proceedings whatsoever, and shall become operative on the 
date on which notice is first published as mentioned in the last foregoing 
paragraph.” 

I will dispose at once of the short point of construction which was the main 
topic of argument and judgment in the Court of Appeal. It was urged that 
para. 16 was limited in its application to cases of compulsory acquisition of 
land to which Part III of the schedule referred. Briefly, it was said that the words 
“under Part III of this schedule ” qualified not only “ a certificate ” but also 
‘*a compulsory purchase order”. It is clear to me not only that for the reasons 
given by Parker, L.J., such a construction would produce results so absurd that 
it should be avoided if fairly avoidable, but also that it is grammatically unsound, 
in that the use of the indefinite article where it occurs for the second time indicates 
that the words “‘ under Part III ” qualify only the words “‘ a certificate.” 

In this House a more serious argument was developed. It was that, as the 
compulsory purchase order was challenged on the ground that it had been made 
and confirmed ‘‘ wrongfully ” and “‘ in bad faith ’’, para. 16 had no application. 
It was said that that paragraph, however general its language, must be construed 
so as not to oust the jurisdiction of the court where the good faith of the local 
authority or the Ministry was impugned and put in issue. Learned counsel for 
the appellant made his submission very clear. It was that, where the words 
‘compulsory purchase order ” occur in these paragraphs, they are to be read 
as if the words “ made in good faith ” were added to them. 

My Lords, I think that any one bred in the tradition of the law is likely to 
regard with little sympathy legislative provisions for ousting the jurisdiction of 
the court, whether in order that the subject may be deprived altogether of 
remedy or in order that his grievance may be remitted to some other tribunal. 
But it is our plain duty to give the words of an Act their proper meaning and, 
for my part, I find it quite impossible to qualify the words of the paragraph in the 
manner suggested. It may be that the legislature had not in mind the possibility 
of an order being made by a local authority in bad faith, or even the possibility 
of an order made in good faith being mistakenly, capriciously or wantonly 
challenged. This is a matter of speculation. What is abundantly clear is that 
words are used which are wide enough to cover any kind of challenge which any 
aggrieved person may think fit to make. I cannot think of any wider words. 
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Any addition would be mere tautology. But, it is said, let those general words 
be given their full scope and effect, yet they are not applicable to an order made 
in bad faith. But, my Lords, no one can suppose that an order bears on its face 
the evidence of bad faith. It cannot be predicated of any order that it has been 
made in bad faith until it has been tested in legal proceedings, and it is just that 
test which para. 16 bars. How, then, can it be said that any qualification can 
be introduced to limit the meaning of the words ? What else can ‘“‘ compulsory 
purchase order * mean but an act apparently valid in the law, formally authorised, 
made, and confirmed ? 

It was urged by learned counsel for the appellant that there is a deep-rooted 
principle that the legislature cannot be assumed to oust the jurisdiction of the 
court, particularly where fraud is alleged, except by clear words, and a number 
of cases were cited in which the court has asserted its jurisdiction to examine 
into an alleged abuse of statutory power and, if necessary, correct it. Reference 
was made, too, to MAXWELL ON INTERPRETATION OF STATUTES (10th ed.), to 
support the view, broadly stated, that a statute is, if possible, so to be construed 
as to avoid injustice. My Lords, I do not refer in detail to these authorities only 
because it appears to me that they do not override the first of all principles of 
construction that plain words must be given their plain meaning. There is 
nothing ambiguous about para. 16; there is no alternative construction that 
can be given to it; there is, in fact, no justification for the introduction of limiting 
words such as “‘ if made in good faith ”’, and there is the less reason for doing so 
when those words would have the effect of depriving the express words “ in any 
legal proceedings whatsoever ” of their full meaning and content. 

I have examined para. 16 by itself without reference to para. 15. But para. 16 
opens with the words ‘‘ Subject to the provisions of the last foregoing paragraph ”’. 
It is necessary, therefore, to see whether the earlier has any bearing on the 
meaning of the later paragraph. I think that it has not, for, in my opinion, the 
width or narrowness of the grounds of challenge permitted by para. 15 does not 
touch the construction of para. 16. Be they wide or be they narrow, it is subject 
to them that the general bar to legal proceedings is imposed. I am, therefore, 
reluctant to express a final opinion on a matter much agitated at your Lordships’ 
bar, whether the words “is not empowered ”’ were apt to include a challenge 
not only on the ground of vires but also on the ground of bad faith or any other 
ground which would justify the court in setting aside a purported exercise of a 
statutory power. The inclination of my opinion is that they are, but I would 
prefer to keep the question open, until it arises in a case where the answer will be 
decisive, as it is not here. 

I come, then, to the conclusion that the court cannot entertain this action 
80 far as it impugns the validity of the compulsory purchase order. It is no 
part of my present duty to attack or defend such a provision of an Act of 
Parliament, but two things may, I think, fairly be said. First, if the validity 
of such an order is open to challenge at any time within the period allowed by 
the ordinary Statute of Limitations with the consequence that it and all that 
has been done under it over a period of many years may be set aside, it is not, 
perhaps, unreasonable that Parliament should have thought fit to impose an 
absolute bar to proceedings, even at the risk of some injustice to individuals. 
Secondly, the injustice may not be so great as might appear. For the bad 
faith or fraud on which an aggrieved person relies is that of individuals, and 
this very case shows that, even if the validity of the order cannot be questioned 
and he cannot recover the land that has been taken from him, yet he may have 
&remedy in damages against those individuals. Here the appellant by her writ 
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claims against the personal respondent a declaration that he knowingly acted 
wrongfully and in bad faith in procuring the order and its confirmation, and 
damages, and that is a claim which the court clearly has jurisdiction to entertain. 
I am far from saying that the claim has any merit. Of that I know nothing. But, 
because the court can entertain it, I think that the Court of Appeal, to whose 
attention this particular aspect of the case appears not to have been called, were 
wrong in striking out the whole writ, and I propose that their order should be 
varied by striking out the respondents other than Mr. Pywell and the claims 
other than claims 3, 5, 6 and 7. Against Mr. Pywell the action may proceed, 
but on the footing that the validity of the order cannot be questioned. 
There will be no order as to costs. 


LORD MORTON OF HENRYTON: My Lords, this appeal arises out 
of an action wherein the appellant was the plaintiff, and it raises a question of 
general importance. The original defendants were the three respondents and the 
Ministry of Health. By her writ issued on July 6, 1954, the plaintiff claimed— 


** 1. Against the [East Elloe Rural District Council]:—(a) Damages for 
trespass to the plaintiff’s land of 8.613 acres situate at Hallgate Holbeach 
in the county of Lincoln together with the dwelling-house known as ‘ Hall 
Hill House ’ and other buildings on the said land or on some parts thereof. 
(b) An injunction restraining them by their officers, servants and agents 
and each and every of them from trespassing upon the aforesaid land 
and premises of the plaintiff or any part thereof or from entering upon the 
said lands and premises without the consent of the plaintiff. (c) A declaration 
that the compulsory purchase order dated Aug. 27, 1948, was wrongfully 
made and in bad faith. 

“2. Against the [Ministry of Health]:—A declaration that the said 
compulsory purchase order was wrongfully confirmed on Nov. 29, 1948, 
and in bad faith. 

‘** 3. Against the [respondent J. C. Pywell, who was clerk to the said 
rural district council at the relevant dates] :—A declaration that he knowingly 
acted wrongfully and in bad faith in procuring the said order and confirma- 
tion of the same. 

“4, Against the [Ministry of Housing and Local Government] :—As 
having taken over the functions of the [Ministry of Health] a declaration 
that the said compulsory purchase order and confirmation of the same are 
in bad faith. 

** §. Further and other relief. 

“6. Damages. 

“7, Costs.” 


The compulsory purchase order referred to in the writ was made by the first 
named respondent on Aug. 26 (not Aug. 27), 1948, and purported to authorise 
that respondent to purchase compulsorily the house and land mentioned in the 
writ, whereof the appellant was the owner. After the statutory public local 
inquiry had been held, the Minister of Health confirmed the said order on 
Nov. 29, 1948, by an order (the East Elloe (Holbeach) Housing Confirmation 
Order, 1948), which was duly advertised. The relevant functions of the Minister 
of Health and the obligations of the Ministry of Health were subsequently 
transferred to the Minister and the Ministry of Housing and Local Government 
by the Transfer of Functions (Minister of Health and Minister of Local Govern- 
ment and Planning) (No. 1) Order, 1951 (S.I. 1951 No. 142). 

All the respondents entered conditional appearances to the writ, and, on 
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July 27, 1954, the respondents and the Minister of Health (who is no longer a 
party to these proceedings) applied by two separate summonses to Master 
CLayTON under Ord. 12, r. 30, of the Rules of the Supreme Court for an order 
that the writ and all subsequent proceedings in the action be set aside. The 
grounds on which the claim in each summons was based were: 


“That the writ of summons in this action is invalid for lack of jurisdic- 
tion it being provided by para. 16 of Part IV of sched. I to the Acquisition of 
Land (Authorisation Procedure) Act, 1946, that save by the procedure speci- 
fied in the said schedule a compulsory purchase order confirmed in accord- 
ance with the provisions of the said Act (as was here the case) shall not, 
either before or after it has been confirmed be questioned in any legal pro- 
ceedings whatsoever by reason whereof this honourable court has no juris- 
diction to grant the relief sought against the said defendants.” 


Master CLAYTON made an order on each summons setting aside the writ and all 
subsequent proceedings in the action, and his decision was affirmed by 
Havers, J., and by the Court of Appeal (Hopson and Parker, L.JJ.). That 
court refused leave to appeal, but leave was subsequently granted by the Appeal 
Committee of your Lordships’ House. 

My Lords, I think there can be no doubt that the respondents were never 
entitled to have the writ set aside so far as it claims relief against the respondent 
Pywell. The relief claimed by para. 3 of the writ and the further relief claimed 
by para. 5, para. 6 and para. 7, in so far as that relief affects the respondent 
Pywell, in no way call in question the validity of the compulsory purchase 
order of Aug. 26, 1948, or of its confirmation. It is simply alleged, as against 
Mr. Pywell personally, that he knowingly acted wrongfully and in bad faith in 
procuring the order and the confirmation thereof. It is equally clear that 
claims 1, 2 and 4 do put in issue the validity of the order, and it would appear 
that this distinction between the claim against Mr. Pywell and the other claims 
was overlooked until the appeal was being argued in this House. No such point 
was taken in any of the courts below, or in the appellant’s reasons, but it is clear 
that the appellant is entitled to proceed against Mr. Pywell, whatever view your 
Lordships take on the main question arising on this appeal, namely, whether para. 
16 of Part IV of sched. I to the Act of 1946 deprives this House, and all courts, 
of jurisdiction to hear and determine this action, so far as it relates to the first 
and third respondents. The relevant portions of the Act of 1946 are as follows :— 
By s. 1 (1), the Act makes provision for the compulsory purchase of certain 
lands in the following terms :— 


“The authorisation of any compulsory purchase of land—(a) by a local 
authority where, apart from this Act, power to authorise the authority to 
purchase land compulsorily is conferred by or under any enactment contained 
in a public general Act and in force immediately before the commencement 
of this Act, other than any enactment specified in sub-s. (4) of this section 
... Shall, subject to the provisions of this and the next following section, 
be conferred by an order (in this Act referred to as a ‘ compulsory purchase 
order’) in accordance with the provisions of sched. I to this Act (being 
provisions which, subject to certain adaptations, modifications and excep- 
tions, correspond with provisions as to the authorisation of the compulsory 
purchase of land of the Local Government Act, 1933).” 


Section 1 (2) of the said Act provides that a special procedure set out in Part III 
of sched. I to the Act shall be followed in compulsory acquisition of such land as 
falls within its scope, viz., land: 
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** (a) which is the property of a local authority or which has been acquired 
by statutory undertakers for the purposes of their undertaking, (b) forming 
part of a common, open space or fuel or field garden allotment, or held 
inalienably by the National Trust, or (c) being, or being the site of, an ancient 
monument or other object of archaeological interest...” 


It is plain that the land, the subject of this action, was not land affected by 
sub-s. (2) of s. 1. 

[His Lorpsuip read para. 15 and para. 16 of Part IV of sched. I to the Act of 
1946, and continued:] For the sake of brevity I shall hereafter refer to the para- 
graphs just quoted simply as “ para. 15°’ or “‘ para. 16” 


Counsel for the appellant puts forward propositions which I summarise as 
follows :—(i) Paragraph 15 gives no opportunity to a person aggrieved to question 
the validity of a compulsory purchase order on the ground that it was made or 
confirmed in bad faith. (ii) Although, prima facie, para. 16 excludes the jurisdic- 
tion of the court in all cases, subject only to the provision of para. 15, it is 
inconceivable that the legislature can have intended wholly to exclude all 
courts from hearing and determining an allegation that such an order was made 
in bad faith. (iii) Therefore, para. 16 should be read as applying only to an 
order or a certificate made in good faith. In support of his second and third 
propositions, counsel relied on a general principle stated in MAXWELL oN 
INTERPRETATION OF STATUTES (10th ed.), on observations made in a number of 
cases dealing with statutory powers, and on Calder v. Halket (1). Counsel on 
behalf of the respondents contends that the opportunity of objection given by 
para. 15 extends to cases where bad faith is alleged, but whether or not this is 
so, if the person aggrieved fails to apply to the court within the six weeks’ period 
there mentioned, the jurisdiction of the court is completely ousted by para. 16, 
the terms whereof are unambiguous. 

My Lords, I accept the first proposition of counsel for the appellant. I cannot 
construe para. 15 as covering a case in which all the requirements expressly laid 
down by statute have been observed, but the person aggrieved has discovered 
that, in carrying out the steps laid down by statute, the authority has been 
actuated by improper motives. It is to be observed that, both in the earlier 
and in the later part of para. 15, there is only one ground on which the validity 
of the order can be questioned. In the earlier part, that ground is 


‘“‘ that the authorisation of a compulsory purchase thereby granted is not 
empowered to be granted under this Act or any such enactment as is 
mentioned in sub-s. (1) of s. 1 of this Act...” 


In the later part it is 


‘that any requirement of this Act or of any regulation made thereunder 
has not been complied with in relation to the order or certificate . . .” 


These words seem to me to restrict the complainant to alleging non-compliance 
with some requirement to be found in the relevant statutes or regulations. If 
para. 15 had been intended to apply to cases of bad faith, surely the restrictive 
words ‘‘ on the ground that ”’, etc., would have been left out in both parts. If, 
however, the words of para. 15 leave the point in any doubt, that doubt is 
removed, to my mind, by comparing the words of s. 162 (1) of the Local Govern- 
ment Act, 1933, with the words of para. 15. It will be remembered that, in s. 1 (1) 
of the Act of 1946, already quoted, the provisions of sched. I to that Act (which 
provisions include para. 15) are described as 


(1) (1839-40), 3 Moo. P.C.C, 28. 
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“ provisions which, subject to certain adaptations, modifications and 
exceptions, correspond with provisions as to the authorisation of the 
compulsory purchase of land of the Local Government Act, 1933.” 


The provision in the Act of 1933 which corresponds to para. 15 is contained in 
s. 162 (1) which begins as follows: 


“ If any person aggrieved by a compulsory purchase order . . . desires to 
question its validity, he may, within two months after the publication of the 
notice of confirmation . . . make an application for the purpose to the 
High Court...” 


One “ modification ” of this provision which is made by para. 15 consists in 
altering the wide words, “ desires to question its validity ” to the strictly limited 
words already quoted. It is, I think, inconceivable that, if the legislature had 
intended para. 15 to cover cases where bad faith was alleged, it would have made 
this striking alteration in the language of s. 162 of the Act of 1933. I would add 
that, if para. 15 had been intended to cover such cases, there would seem to be 
no good reason why the earlier part thereof should not have been applied to a 
certificate as well as to an order, since the later part applies to both. The reason 
for this difference was explained by Parker, L.J., in the Court of Appeal, and I 
agree with his explanation; but the difference remains wholly unexplained if 
para. 15 covers cases where bad faith is alleged. 

My Lords, having accepted counsel’s first proposition, for the reasons 1 have 
stated, I reject his second and third propositions, on the short and simple ground 
that the words of para. 16 are clear, and deprive all courts of any jurisdiction 
to try the issues raised by para. 1, para. 2 and para. 4 of the writ, whereby the 
appellant undoubtedly seeks to question the validity of the order of Aug. 26, 1948. 
Turning first to counsel’s second proposition, it does not seem to me inconceivable, 
though it does seem surprising, that the legislature should have intended to make 
it impossible for anyone to question in any court the validity of a compulsory 
purchase order on the ground that it was made in bad faith. It may have been 
thought that the procedure which has to be followed before such an order is made 
and confirmed affords sufficient opportunity for allegations of bad faith to be 
ventilated, and it may have been thought essential, if building sehemes were to 
be carried out, that persons alleging bad faith in the making of an order, after 
the order has been made, should be limited to claims sounding in damages 
against the persons who, in bad faith, caused or procured the order to be made. 
The present action started nearly six years after the order now in question was 
made and confirmed, and illustrates the difficulty which might arise if no such 
limit were imposed, since houses have already been erected on the land which was 
the subject of the order. I fully realise that certain strange results follow if 
my construction of para. 15 and para. 16 is correct. For instance, a compulsory 
purchase order is made whereby a man is compelled to sell a house which has 
been his home, and the home of his family, for many years. After the order is 
made, evidence comes into his hands which shows that the order was made 
because the local district council wished to gratify a grudge against him, or 
for other reasons even more sinister. That man is for ever precluded from going 
to any court to have the order set aside. However, it is, of course, within the 
powers of Parliament to achieve this result, and, in my opinion, it has been 
achieved by para. 15 and para. 16. In making this comment, I am not, of course, 
casting any reflection on any of the respondents to this appeal. 

Effect can only be given to counsel’s third proposition if some words are read 
into para. 16. Counsel suggested that the words ** made in good faith ”’ should 
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’ ” 
. 


be read in after ‘‘ order” and also after ‘ certifica I cannot accept this 
suggestion. It would be impossible to predicate of any order or certificate 
that it was made in good faith until the court had inquired into the matter, 
and that is just what para. 16 prohibits. Counsel relied on certain passages in 
MAXWELL ON INTERPRETATION OF STATUTES (10th ed.), and especially on 
the following passage, which appears on p. 122 and also appeared, in sub- 
stantially the same terms, in the first edition published in 1875: 


‘** Enactments which confer powers are so construed as to meet all attempts 
to abuse them, either by exercising them in cases not intended by the 
statute, or by refusing to exercise them when the occasion for their exercise 
has arisen. Though the act done was ostensibly in execution of the statutory 
power and within its letter, it would nevertheless be held not to come within 
the power if done otherwise than honestly and in the spirit of the enactment.” 


My Lords, this is a well-known principle; it is illustrated by many cases, and 
counsel made an excellent selection of them, beginning with Re Cowen. Ex p. 
Cowen (1). In my opinion, however, neither the passage in MAXWELL nor this 
line of cases assists your Lordships in construing para. 16. That paragraph 
does not confer a power. If it did, 1 should apply the principle stated in MaxwEti 
without any hesitation. What the paragraph does is to enact, in terms which 
seem to me very clear, that, when a certain type of order or certificate has been 
made, it shall not be questioned in any court, except in the limited type of case 
and for the limited period specified in para. 15. 

Counsel also relied on Calder v. Halket (2). In that case, the Judicial Committee 
had to construe s. 24 of the Act 21 Geo. 3, ¢. 70, which was in the following terms: 


‘* And whereas it is reasonable to render the provincial magistrates, as 
well natives as British subjects, more safe in the execution of their office, 
be it enacted, That no action for wrong or injury shall lie in the Supreme 
Court against any person whatsoever, exercising a judicial office in the 
country courts, for any judgment, decree, or order of the said court, nor against 
any person for any act done by or in virtue of the order of the said court.” 


PaRKE, B., delivering the judgment of the Board, said: 


“Three meanings may be attributed to this clause. 

‘“* First. It may mean that no action should lie against one exercising 
a judicial office, in the country courts, for any judgment, decree, or order 
of the court, whether in a matter in which the court had a jurisdiction or not, 
or whether the judge wilfully and knowingly gave judgment or made an order 
in a matter out of his jurisdiction or not; so that the fact of the existence of a 
judgment, decree, or order, should preclude all inquiry. 

“Secondly. It may mean to protect the judge only where he gives 
judgment, or makes an order, in the bona fide exercise of his office, and under 
the belief of his having jurisdiction, though he may not have any. 

“Thirdly. The object may have been to put the judges of the native 
courts on the footing of judges of the superior courts of record, or courts 
having similar jurisdiction to the native courts here, protecting them from 
actions for things done within their jurisdiction, though erroneously or 
irregularly done, but leaving them liable for things done wholly without 
jurisdiction. 

“Tt seems to us, that the first of these constructions is inadmissible. 
[t never could have been intended to give such unlimited power to the 


(L) (1867), 2 Ch. App. 563. 
(2) (1839-40), 3 Moo. P.C.C, 28. 
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judges of the native courts, and reason points out that the general words 
of the clause must be qualified in the manner stated in one of the two latter 
modes of construction. 

‘“‘ We think that the third is the right mode, and that the true meaning 
of the section in question was to put the judges of native courts of justice 
on the same footing as those of English courts of similar jurisdiction. 
There seems no reason why they should be more or less protected than 
English judges of general or limited jurisdiction, under the like circum- 
stances.” 


In that case it was possible, as a matter of construction, to read in the words 
“made within its jurisdiction” after the words “the said court”, and the 
decision may have been justified, having regard to the context and the surround- 
ing circumstances; but it is impossible to read the words “‘ made in good faith ” 
into para. 16, for the reasons I have already stated. I think that the decision in 
Calder v. Halket (1) would have been different if the section had read ‘ No 
judgment decree or order of the said court shall be questioned in any legal 
proceedings whatsoever ’’. Such words would, I think, clearly “ preclude all 
inquiry” by preventing any complainant from raising the question whether the 
order had, or had not, been made without jurisdiction. 

The only other way of giving effect to counsel’s third proposition would be 
to insert after the word ‘‘ whatsoever ” in para. 16 some such words as “‘ unless 
it is alleged that the order or certificate was made in bad faith”; but I can find 
no justification for inserting these words. To do so would be legislation, not 
interpretation. For these reasons, I am of opinion that para. 16 operates to oust 
the jurisdiction of the courts in the present case, except in regard to the claims 
against Mr. Pywell. I should add that junior counsel for the appellant submitted 
that, in para. 16, the words “‘ under Part III of this schedule ” qualify “ a com- 
pulsory order ’’ as well as “‘ a certificate ’’, and, as the order in the present case 
was not made under Part III of sched. I, para. 16 has no application to the present 
case. That submission was rejected by the Court of Appeal, and I shall only 
say that, in my opinion, it was rightly rejected, for the reasons given by ParRKER, 
LJ. 

I would allow the writ in this action to stand only in so far as it claims relief 
against the respondent Pywell, by claims 3, 5, 6 and 7. The writ should, 
in my view, be set aside for want of jurisdiction in so far as it claims relief against 
the other respondents. The appeal should, therefore, be allowed to the extent 
just mentioned. 


LORD REID: My Lords, in this action, the appellant sues the East Elloe 
Rural District Council and the Ministry of Health, now the Ministry of Housing 
and Local Government, and seeks declarations that a compulsory purchase 
order made by that local authority and confirmed by the Minister was made 
and confirmed wrongfully and in bad faith. The appellant also seeks consequential 
relief. The writ of summons had been set aside before a statement of claim was 
lodged, and so we do not know the nature of the bad faith alleged. But the 
argument for the respondents is that it matters not how serious the bad faith 
might be; even if conspiracy and corruption were involved, the action could not 
proceed, because Parliament has deprived the courts of jurisdiction to entertain it. 

The jurisdiction of the courts is said to be ousted by two paragraphs of 
sched. I to the Acquisition of Land (Authorisation Procedure) Act, 1946. [His 
LorpsHIr read para. 15 and para. 16 of sched. I and continued:] 


(1) (1889-40), 3 Moo. P.C.C. 28. 
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Compulsory purchase orders can be made under a number of different statutes 
and, before 1946, there was no uniform procedure; for example, the procedure 
under the Housing Act, 1936, differed in some respects from the procedure under 
the Local Government Act, 1933. Section 1 of the Act of 1946 provides for the 
authorisation of any compulsory purchase by a local authority being con- 
firmed by order in accordance with the provisions of sched. I. 


‘“* (being provisions which, subject to certain adaptations, modifications 
and exceptions, correspond with provisions as to the authorisation of the 
compulsory purchase of land of the Local Government Act, 1933).” 


I shall have to refer to these words later. The provisions of the Act of 1946 
now apply to a wide variety of orders made by many different types of authority, 
and the question how far the jurisdiction of the courts has been ousted by this 
Act is, therefore, of very great importance. The order by which the appellant 
is aggrieved was made under the Housing Act, 1936, but nothing turns on that. 

Paragraph 15 of sched. I allows the validity of an order to be questioned on two 
grounds, first, that the authorisation of the compulsory purchase “ is not em- 
powered to be granted ’’ under the Act under which the order is made, and, 
secondly, that any requirement of the Act of 1946 has not been complied with. 
In either case he may make application to the court within six weeks from 
publication of confirmation of the order. Paragraph 16 provides that, save as 
aforesaid, a compulsory purchase order shall not be questioned in any legal 
proceedings whatsoever, either before or after it has been confirmed. If the words 
of these paragraphs are held to have their ordinary meanings, then an order 
can never be questioned or attacked in any court on the ground that it has been 
obtained by corrupt or fraudulent means, no matter how serious the corruption 
or how wide the conspiracy by which it has been obtained. Admittedly, no 
other tribunal is given jurisdiction to deal with such a case, and the Minister 
has no power to act if, after he has confirmed an order, it were found that the 
making of the order had been due to corruption or malice. The only reason 
suggested for depriving the subject of redress in such a case is administrative 
convenience, and I find it necessary to examine these paragraphs narrowly to 
see whether I am forced to reach the conclusion that that must be held to have 
been the intention of Parliament. I may say at once that I have found nothing 
in the Act beyond the phraseology of these two paragraphs to indicate that 
Parliament had such an intention. I shall, therefore, examine the phraseology 
of these paragraphs to see whether either of them is susceptible of an interpre- 
tation which would avoid that result. 

I take a case like the present case where the purpose of the acquisition of the 
land is plainly stated in the order and is plainly intra vires and where all the 
required steps of procedure have been duly taken, and I must first examine 
para. 15 to see whether the present appellant could have questioned the order 
on any ground of bad faith, malice, corruption or conspiracy if she had raised 
her action within six weeks of the order being confirmed. It is not said that this 
could have been brought within the second of the grounds set out in para. 15, 
but it is argued that it could be brought within the first because an authorisation 
obtained in bad faith is not “‘ empowered to be granted ”’. 

I have quoted the passage in s. 1 of the Act of 1946, which states that the 
provisions of sched. I correspond to provisions of the Act of 1933, subject to 
adaptations and modifications, and I, therefore, begin by examining the pro- 
visions of the earlier Act which correspond to para. 15 and para. 16 of sched. I 
Those provisions are contained in s. 162 of the Act of 1933. Sub-section (1) 
provides, with regard to a compulsory purchase order, that if a person aggrieved 
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“desires to question its validity, he may, within two months after the 
publication of the notice of confirmation . . . make an application for 
the purpose to the High Court ... ” 


The court may then quash the order but, when the invalidity arises from pro- 
cedural provisions, the court must be satisfied that the interests of the applicant 
have been substantially prejudiced. Sub-section (2) provides that, subject to 
the provisions which I have mentioned, an order shall not either before or after 
its confirmation be questioned by prohibition or certiorari or in any legal pro- 
ceedings. The Act of 1933 does not in any way restrict the grounds on which a 
person may question the validity of an order, but the Act of 1946 specifies two 
grounds. I can see no other possible reason for this change and the more elaborate 
drafting which it entails, than an intention to limit the grounds on which a person 
aggrieved can make application to the court, and, in order to determine how far 
the Act of 1946 has limited the jurisdiction of the courts, I must see what were 
the grounds on which the court could give relief under the ordinary law of the 
Act of 1933. I think that in the past there has been some confusion about this, 
and I fear that I must try as best I can to unravel the matter. It seems to me 
that there were four grounds on which the courts could give relief. First, infor- 
mality of procedure; where, for example, some essential step in procedure had 
been omitted. Secondly, ultra vires in the sense that what was authorised by 
the order went beyond what was authorised by the Act under which it was made, 
Thirdly, misuse of power in bona fide. And, fourthly, misuse of power in mala fide. 
In the last two classes the order is intra vires in the sense that what it authorises 
to be done is within the scope of the Act under which it is made, and every 
essential step in procedure may have been taken; what is challenged is something 
which lies behind the making of the order. I separate these two classes for this 
reason. There have been few cases where actual bad faith has even been alleged, 
but, in the numerous cases where misuse of power has been alleged, judges have 
been careful to point out that no questions of bad faith were involved and that 
bad faith stands in a class by itself. 

Misuse of power covers a wide variety of cases, and I am relieved from con- 
sidering at length what amounts to misuse of power in bona fide because I 
agree with the analysis made by Lorp GREENE, M.R., in Associated Provincial 
Picture Houses, Ltd. v. Wednesbury Corpn. (1). There the local authority had 
power to grant licences for cinema performances “subject to such conditions 
as the authority think fit to impose”. They allowed Sunday performances, 
subject to the condition that no child should be admitted and were held entitled 
to do this. I quote what seem to me the leading passages in LorD GREENE’S 
judgment. He said: 


“ The exercise of such a discretion must be a real exercise of the discretion. 
If, in the statute conferring the discretion, there is to be found, expressly or 
by implication, matters to which the authority exercising the discretion 
ought to have regard, then, in exercising the discretion, they must have regard 
to those matters. Conversely, if the nature of the subject-matter and the 
general interpretation of the Act make it clear that certain matters would 
not be germane to the matter in question, they must disregard those matters 

- & person entrusted with a discretion must direct himself properly in 
law. He must call his own attention to the matters which he is bound to 
consider. He must exclude from his consideration matters which are 
irrelevant to the matter that he has to consider. If he does not obey those 


(1) 112 J.P. 55; [1947] 2 All E.R, 680; [1948] 1 K.B, 223, 
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rules, he may truly be said, and often is said, to be acting ‘ unreasonably ’ 
. . . Theoretically it is true to say . . . that, if a decision on a competent 
matter is so unreasonable that no reasonable authority could ever have 
come to it, then the courts can interfere. That, I think, is right, but that 
would require overwhelming proof... the court is entitled to mvestigate 
the action of the local authority with a view to seeing whether it has taken 
into account matters which it ought not to take into account, or, con- 
versely, has refused to take into account or neglected to take into account 
matters which it ought to take into account. Once that question is answered 
in favour of the local authority, it may still be possible to say that the local 
authority, nevertheless, have come to a conclusion so unreasonable that 
no reasonable authority could ever have come to it. In such a case, again, 
I think the court can interfere. The power of the court to interfere in each 
case is not that of an appellate authority to override a decision of the local 
authority, but is that of a judicial authority which is concerned, and con- 
cerned only, to see whether the local authority have contravened the law 
by acting in excess of the powers which Parliament has confided in it.” 


None of those cases need involve mala fides. A local authority may have had 
regard to quite irrelevant considerations or may have acted quite unreasonably 
but yet be entirely innocent of dishonesty or malice. 

I can draw no other conclusion from the form in which para. 15 is now enacted 
than that Parliament intended to exclude from the scope of this paragraph the 
whole class of cases referred to in the passages which I have quoted. No doubt 
in one sense it might be said that in none of these cases is authority “* empowered 
to be granted ’’, but that would be a strained and unnatural reading of these 
words only to be accepted if there were in the Act some clear indication requiring 
it. But, to my mind, all the indications are the other way, and this part of the 
paragraph only refers to cases of ultra vires in the narrow sense in which I have 
used it. 

If other cases of misuse of power in bona fide are excluded, can a distinction 
be made where mala fides is in question. As I shall explain when I come to para. 
16, I am of opinion that cases involving mala fides are in a special position, in that 
mere general words will not deprive the court of jurisdiction to deal with them, 
and, if that is so, then no question would arise under para. 15. But if I am wrong 
about cases of mala fides being in this special position, I do not see how there can 
be a distinction under para. 15 between cases of bona fide and male fide misuse 
of power. I can see nothing to indicate any intention to that effect, and, if 
Parliament intended to treat bad faith as a special case, it would be very strange 
to introduce the exception here. The time limit under para. 15 is six weeks, 
which is appropriate for grounds which appear from the terms of the order but 
not appropriate for grounds based on facts lying behind the order which may not 
be discoverable for some time after it is confirmed; and I find another strong 
indication that the first ground of challenge was not intended to apply to such 
cases in the fact that that ground is not available to a person aggrieved by the 
granting of a certificate; only the second ground is available to him. This is 
intelligible if the first ground only applies to ultra vires, because I cannot see 
how a certificate could be ultra vires. But, if the first ground was intended to 
apply where mala fides is alleged, I cannot imagine any reason why it was not 
also made available when a certificate is challenged. 

In my view, the question whether authority is empowered to be granted is 
intended to be capable of immediate answer; if it can depend on facts lying 
behind the order, then neither the Minister nor the owner could know for certain 
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at the time of confirmation whether any order is empowered to be granted or not 
because facts showing misuse of power might subsequently emerge. Accordingly, 
in my opinion, the appellant could not have brought her case within para. 15 
even if she had raised it immediately after the order was confirmed. 

I turn to para. 16. Not only does it prevent recourse to the court after six 
weeks in cases to which para. 15 does apply but, on the face of it, it prevents 
any recourse to the court at all in cases to which para. 15 does not apply. It 
uses words which are general and emphatic and, to my mind, the question is 
whether this use of general words necessarily leads to the conclusion that the 
jurisdiction of the court is entirely excluded in all cases of misuse of powers in 
mala fide, where those acting in mala fide have been careful to see that the pro- 
cedure was in order and the authority granted by the order was within the scope 
of the Act under which it was made. A person deliberately acting in bad faith 
would naturally be careful to do this. In my judgment, para. 16 is clearly 
intended to exclude, and does exclude, entirely all cases of misuse of power in 
bona fide. But does it also exclude the small minority of cases where deliberate 
dishonesty, corruption or malice is involved ? In every class of case that I can 
think of, the courts have always held that general words are not to be read as 
enabling a deliberate wrongdoer to take advantage of his own dishonesty. Are 
the principles of statutory construction so rigid that these general words must be 
so read here ? Of course, if there were any other indications in the statute of such 
an intention beyond the mere generality of the words that would be conclusive ; 
but I can find none. 

There are many cases where general words in a statute are given a limited 
meaning. That is done not only when there is something in the statute itself 
which requires it but also where to give general words their apparent meaning 
would lead to conflict with some fundamental principle. Where there is ample 
scope for the words to operate without any such conflict, it may very well be 
that the draftsman did not have in mind and Parliament did not realise that 
the words were so wide that, in some few cases, they could operate to subvert 
a fundamental principle. In general, of course, the intention of Parliament can 
only be inferred from the words of the statute, but it appears to me to be well 
established in certain cases that, without some specific indication of an intention 
to do so, the mere generality of words used will not be regarded as sufficient to 
show an intention to depart from fundamental principles. So general words 
by themselves do not bind the Crown, they are limited so as not to conflict with 
international law, they are commonly read so as to avoid retrospective infringe- 
ment of rights, and it appears to me that they can equally well be read so as not 
to deprive the court of jurisdiction where bad faith is involved. If authority 
be needed for reading general words so as not to deprive the court of jurisdiction 
in such @ case, I find it in Calder v. Halket (1), where general words in 21 Geo. 3, 
¢. 70, 8. 24, were even farther limited without there being anything in the statute 
to indicate that they should be read in a limited sense. The words were: 


“ 


- ho action for wrong or injury shall lie in the Supreme Court 
against any person whatsoever, exercising a judicial office in the country 
courts, for any judgment, decree, or order of the said court, nor against any 
person for any act done by or in virtue of the order of the said court.” 


Two limited readings were suggested—to exclude acts in mala fide or to exclude 
proceedings wholly without jurisdiction. In their Lordships’ judgment it is said: 


“Tt never could have been intended to give such unlimited power to the 


(1) (1839-40), 3 Moo, P.C,C, 28, 
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judges of the native courts, and reason points out that the general words of 
the clause must be qualified in the manner stated in one of the two latter 
modes of construction.” 


I think that there is still room for reason to point out that the general words 
in this case must be limited so as to accord with the principle, of which Parliament 
cannot have been ignorant, that a wrongdoer cannot rely on general words to 
avoid the consequences of his own dishonesty. As I have said, we must take this 
case on the footing that the appellant might allege deliberate dishonesty of the 
grossest kind. " 

It is said that Parliament may have intended that even cases of gross dishonesty 
should be excluded from redress, because otherwise it would be embarrassing to 
deal with allegations of this kind after a long interval, and, if the case were 
proved, a local authority, and ultimately the ratepayers, might be involved in 
grievous loss. I am not entirely satisfied that the law is powerless to deal justly 
with such a situation. But, even if that were a possible consequence, I would 
hesitate to attribute to Parliament the view that considerations of that kind 
justify hushing up a scandal. In my judgment, this appeal should be allowed. 


LORD RADCLIFFE: My Lords, I think that this appeal must fail except 
so far as the action against the respondent, Mr. Pywell, is concerned. As I 
understand that all your Lordships are agreed on the latter point, I will confine 
what I have to say to the case against the respondents, East Elloe Rural District 
Council, Ministry of Health and Ministry of Housing and Local Government. 
The relief that the appellant seeks against them in her action depends wholly on 
her ability to establish that a compulsory purchase order dated Aug. 26, 1948, 
made by the rural district council and confirmed by the Minister was invalid. 
I do not wish to beg any question by using the word “ invalid”. I mean that 
she has to show that, in the eyes of the law, this compulsory purchase order was 
not effective to confer on the rural district council the authority to enter on her 
land, which they certainly would not have possessed without the making of the 
order. It follows, therefore, that her action must stand or fall by her ability to 
question this compulsory purchase order in the legal proceedings. 

But the act of questioning a compulsory purchase order in legal proceedings 
is what is dealt with under those very words in para. 15 and para. 16 of Part IV 
of sched. I to the Acquisition of Land (Authorisation Procedure) Act, 1946; and 
the respondents say that, having regard to the provisions of those paragraphs, it is 
not open to the appellant by a writ issued in July, 1954, to question a compulsory 
purchase order made in August, 1948. The provisions of the two paragraphs in 
question have been set out in full in the speech of the noble Lord on the Woolsack, 
and I do not repeat them. If, as is obvious, her proceedings are not within the 
brief measure of time allowed by para. 15, I am bound to say that I think that 
she faces a very great difficulty in showing that what appears to be the absolute 
prohibition “ shall not . . . be questioned in any legal proceedings whatsoever ” 
is to be understood in a court of law as amounting to something much less than 
such a prohibition. It is quite true, as is said, that these are merely general words; 
but then, unless there is some compelling reason to the contrary, I should be 
inclined to regard general words as the most apt to produce a corresponding 
general result. 

Now the appellant says that the reason for an exception being made in her 
case lies in the fact that, as her writ shows, she intends to establish that the 
compulsory purchase order in question was made and confirmed “ in bad faith ”; 
and that, when such a plea is raised, it is the duty of a court of law so to interpret 
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the apparently general words used by Parliament as not to apply them to legal 
proceedings that are designed to determine that issue. It is because I do not 
think that the law either requires or entitles us to adopt such a method of 
construing an Act of Parliament that, in my opinion, the appellant’s action must 
be stopped. Of course, it is well known that courts of law have always exercised 
a certain authority to restrain the abuse of statutory powers. Such powers 
are not conferred for the private advantage of their holders. They are given 
for certain limited purposes, which the holders are not entitled to depart from; 
and, if the authority that confers them prescribes, explicitly or by implication, 
certain conditions as to their exercise, those conditions ought to be adhered to. 
It is, or may be, an abuse of power not to observe the conditions. It is certainly 
an abuse of power to seek to exercise it when the statute relied on does not truly 
confer it, and the invalidity of the act does not depend in any way on the question 
whether the person concerned knows or does not know that he is acting ultra 
vires. It is an abuse of power to exercise it for a purpose different from that for 
which it is entrusted to the holder, not the less because he may be acting ostensibly 
for the authorised purpose. Probably most of the recognised grounds of invalidity 
could be brought under this head: the introduction of illegitimate considerations, 
the rejection of legitimate ones, manifest unreasonableness, arbitrary or capricious 
conduct, the motive of personal advantage or the gratification of personal ill-will. 
However that may be, an exercise of power in bad faith does not seem to me to 
have any special pre-eminence of its own among the causes that make for in- 
validity. It is one of several instances of abuse of power and it may, or may not, 
be involved in several of the recognised grounds that I have mentioned. Indeed, 
I think it plain that the courts have often been content to allow such circum- 
stances, if established, to speak for themselves, rather than to press the issue to a 
finding that the group of persons responsible for the exercise of the power have 
actually proceeded in bad faith. 

It must be assumed that the legislature which enacted the Acquisition of Land 
(Authorisation Procedure) Act, 1946, was aware that the law protected persons 
disturbed by an exercise of statutory powers in that it allowed them to come to 
the courts to challenge the validity of the exercise on any of such grounds. But, 
ifso, I do not see how it is possible to treat the provisions of para. 15 and para. 16 
of Part IV of sched. I to the Act as enacting anything less than a complete 
statutory code for regulating the extent to which and the conditions under which 
courts of law might be resorted to for the purpose of questioning the validity of a 
compulsory purchase order within the protection of the Act. 1 should, myself, 
read the words of para. 15 (1) 


“on the ground that the authorisation of a compulsory purchase thereby 
granted is not empowered to be granted under this Act ” 


as covering any case in which the complainant sought to say that the order in 
question did not carry the statutory authority which it purported to. In other 
words, I should regard a challenge to the order on the ground that it had not been 
made in good faith as within the purview of para. 15. After all, the point which 
concerns the aggrieved person is the same in all cases: an order has been made 
constituting an ostensible exercise of statutory power, and his purpose in resort- 
ing to the courts is to show that there is no statutory authority behind the order. 
Ido not see any need to pick and choose among the different reasons which may 
support the plea that the authorisation ostensibly granted does not carry the 
powers of the Act. But, even if I did not think that an order could be questioned 
under para. 15 on the ground that it had been exercised in bad faith and I 
thought, therefore, that the statutory code did not allow for an order being 
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questioned on this ground at all, I should still think that para. 16 concluded 
the matter and that it did not leave to the courts any surviving jurisdiction. 

The appellant’s argument for an exception rests on certain general reflections 
which do not seem to me to make up into any legal principle of construction 
as applied to an Act of Parliament. It is said that the six weeks which are all the 
grace that, on any view, para. 15 allows an aggrieved person for his taking 
action are pitifully inadequate as an allowance of time when bad faith, which 
may involve concealment or deception, is thought to be present. And, indeed, 
they are. Further, it is said that it would be an outrageous thing if a person 
who, by ordinary legal principles, would have a right to upset an order affecting 
him were to be precluded from coming to the courts for his right, either absolutely 
or after six weeks, when the order is claimed by him to have been tainted by bad 
faith. And, perhaps, it is. But these reflections seem to me to be such as must, 
or should have, occurred to Parliament when it enacted para. 16. They are not 
reflections which are capable of determining the construction of the Act once it 
has been passed, unless there is something that one can lay hold of in the context 
of the Act which justifies the introduction of the exception sought for. Merely 
to say that Parliament cannot be presumed to have intended to bring about a 
consequence which many people might think to be unjust is not, in my opinion, 
a principle of construction for this purpose. In point of fact, whatever innocence 
of view may have been allowable to the lawyers of the eighteenth and nineteenth 
centuries, the twentieth century lawyer is entitled to few assumptions in this 
field. It is not open to him to ignore the fact that the legislature has often shown 
indifference to the assertion of rights which courts of law have been accustomed 
to recognise and enforce, and that it has often excluded the authority of courts 
of law in favour of other preferred tribunals. 

At one time the argument was shaped into the form of saying that an order 
made in bad faith was in law a nullity and that, consequently, all references 
to compulsory purchase orders in para. 15 and para. 16 must be treated as 
references to such orders only as had been made in good faith. But this argument 
is, in reality, a play on the meaning of the word nullity. An order, even if not made 
in good faith, is still an act capable of legal consequences. It bears no brand of 
invalidity on its forehead. Unless the necessary proceedings are taken at law to 
establish the cause of invalidity and to get it quashed or otherwise upset, it will 
remain as effective for its ostensible purpose as the most impeccable of orders. 
And that brings us back to the question that determines this case: Has Parlia- 
ment allowed the necessary proceedings to be taken ? I am afraid that I have 
searched in vain for a principle of construction as applied to Acts of Parliament 
which would enable the appellant to succeed. On the other hand, it is difficult 
not to recall in the respondents’ favour the dictum of Lorp Bacon: “ non est 
interpretatio, sed divinatio, quae recedit a litera.” 


LORD SOMERVELL OF HARROW: My Lords, objections to a com- 
pulsory purchase order by the vendor or other person aggrieved would I think 
normally fall under one or other of the following heads—(i) merits, (ii) ultra 
vires, or (iii) mala fides. There may be debatable frontiers. So far as the merits 
are concerned, the Acquisition of Land (Authorisation Procedure) Act, 1946, 
provides for publication, notices and objections, if any. Objections may be 
heard before a local inquiry or individually, as provided in the Act. Subject 
to the procedures there laid down, the “ merits ” are finally decided by the local 
authority, subject to confirmation by the Minister. 

Ultra vires and mala fides are, prima facie, matters for the courts. If the 
jurisdiction of the courts is to be ousted it must be done by plain words. A good 
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example of ultra vires came before the courts while this appeal was being argued. 
The Act of 1946 provides for a special parliamentary procedure if the land covered 
by the order is, inter alia, a common or open space. The local authority and the 
Minister had, bona fide, proceeded on the basis that the land was not a common 
or open space and had not, therefore, operated the special procedure. By the 
time the case came on, the Minister conceded that the land covered was an open 
space and the order was quashed (Richardson v. Minister of Housing and Local 
Government (1). Another example is Re Ripon (Highfield) Housing Order, 1938. 
White & Collins Application (2). There was no suggestion of bad faith. 

Mala fides is a phrase often used in relation to the exercise of statutory powers. 
It has never been precisely defined, as its effects have happily remained mainly 
in the region of hypothetical cases. It covers fraud or corruption. As the 
respondents have moved before the bad faith has been particularised, one must 
assume the worst. It has been said that bad faith is an example of ultra vires and 
observations to this effect are relied on by the respondents in support of their 
submission that the words “ not empowered to be granted” in para. 15 of 
sched. I to the Act cover cases where fraud or corruption is relied on, although, 
on the face of it, there is no irregularity. The following passage from WARRINGTON, 
L.J., in Short v. Poole Corpn. (3), is, perhaps, the most favourable to this argument: 


** My view then is that the only case in which the court can interfere with 
an act of a public body which is, on the face of it, regular and within its 
powers, is when it is proved to be in fact ultra vires, and that the references 
in the judgments in the several cases cited in argument to bad faith, 
corruption, alien and irrelevant motives, collateral and indirect objects, 
and so forth, are merely intended when properly understood as examples 
of matters which if proved to exist might establish the ultra vires character 
of the act in question.” 


This way of describing the effect of bad faith should not be used to blur the 
distinction between an ultra vires act done bona fide and an act on the face of 
it regular but which will be held to be null and void if mala fides is discovered 
and brought before the court. The division in law is clear and deep. No party 
would be allowed to raise fraud under an allegation of ultra vires simpliciter. In 
Demetriades v. Glasgow Corpn. (4) the plaintiff complained of acts done on his 
land after requisition. He alleged, inter alia, that trees had been unlawfully 
cut. If there had been mala fides, the cutting would, as I follow it, have been 
unlawful, but the House would not consider the possibility of bad faith in the 
absence of an express averment. This is stated by Lorp NorMAND at the end 
of his opinion. My noble and learned friend, Lorp Morton or HENRYTON, said 
this: 


“ The position would be different if there were any allegation of fact that 
the competent authority, through his agents the respondents, had acted in 
bad faith and with some ulterior motive in carrying out this work on the 
trees. The truth or falsity of such an allegation could be investigated by a 
court of law.” 


(1) The Times, Feb. 24, 1956. 
(2) 103 J.P. 331; [1939] 3 All E.R. 548; [1939] 2 K.B. 838. 
(3) 90 J.P. 25; [1926] Ch. 66. 
(4) 115 J.P. 171; [1951] 1 All E.R. 457. 
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But no such investigation could take place in a case in which there was a claim 
for a declaration that the cutting had been unlawful. 

In Carltona, Ltd. v. Works Comr. (1) the writ claimed a declaration that the 
Commissioner of Works was not entitled to take possession of the plaintiffs’ 
premises and that a notice on which the commissioner relied was invalid. 
LorpD GREENE, M.R., held bad faith could not be raised under a writ in this 
form. The words of para. 15 are plainly appropriate to ultra vires in the 
ordinary sense. They do not, in their ordinary meaning, in my opinion, cover 
orders which “on the face of it”’ are proper and within the powers of the 
Aet, but which are challengeable on the ground of bad faith. The wording of 
the paragraph itself supports this view. If mala fides is within the paragraph 
it must be within the earlier words “‘ is not empowered to be granted under this 
Act ’’. These words do not apply to a certificate under Part III. If the paragraph 
was to cover mala fides, it would have covered it in relation to a certificate as 
well as to an order. It has not done so. 

This construction is strengthened by the context. The jurisdiction of the 
court under para. 15 is ousted after six weeks. If Parliament had intended that 
this should apply in the case of a person defrauded it would have made it plain, 
and not left it to be derived from a doubtful syllogism which would certainly 
not occur to a layman and would not, I think, occur ordinarily to a lawyer 
unless he happened to have had recently to familiarise himself with passages 
such as that I have cited from WarrineTon, L.J. 

The limited right under para. 15, therefore, does not apply to applications 
based on bad faith. Pausing there, the victim of mala fides would have his 
ordinary right of resort to the courts. It is said, however, that para. 16 takes 
away this right. In other words, Parliament, without ever using words which 
would suggest that fraud was being dealt with, has deprived a victim of fraud 
of all right of resort to the courts while leaving the victim of a bona fide breach 
of a regulation with such a right. If Parliament has done this it could only be 
by inadvertence. The two paragraphs fall to be construed together. Mala 
fides being, in my opinion, clearly excluded from para. 15, it should not, I think, 
be regarded as within the general words of-para. 16. Construing general words 
as not covering fraud is accepted as right in many contexts. This seems to me an 
appropriate context for that principle. The Act, having provided machinery 
for access to the courts in cases of ultra vires, cannot have intended to exclude 
altogether a person defrauded. General words, therefore, should not be construed 
as effecting such an exclusion. 

The respondents sought to rely on the word “ whatsoever”. It is a word 
which, in certain contexts, may bring comfort to those who seek to include 
fraud under general words. Here it is applied not to the grounds of challenge 
but to the legal proceedings. Orders of this kind may be challenged in various 
ways, by injunction, by prerogative order or the procedure now substituted, or, 
as here, by an ordinary writ. The word “ whatsoever” is apt to cover this 
multiplicity. 

It is finally said there might be great inconvenience if after, say, houses had 
been built the validity could be challenged. There are two grounds which lead 
me to give little weight to this. First, there is a possibility of fraud in the 
subsequent proceedings following on a notice to treat. No one suggests there is 


(1) [1943] 2 All E.R. 560. 
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any ouster or special limitation of jurisdiction in that case. Further, if there is a 
possibility of bad faith in matters of this kind, I would think it much more 
inconvenient to the administration, national and local, as a whole that a person 
defrauded should be deprived of any remedy in the courts. I, therefore, would 
allow the appeal. 
Appeal allowed in part. 
Solicitors: A. LE. Hamlin, Sheringham; Lees d& Co., for Mossop & Bowser, 
Holbeach; Solicitor, Ministry of Health. 
G.F.L.B. 


COURT OF APPEAL 
(DENNING, MorRIS AND PARKER, L.JJ.) 
March 9, 12, 13, 14, 27, 1956 


LEE (VALUATION OFFICER) v. MID-NORTHAMPTONSHIRE WATER 
BOARD 


Rates—Water undertaking—Assessment on profits basis—Gross receipts from 
precepts on constituent authorities. 

A water board, assessed for rating purposes on a profit basis, obtained its revenue 
partly from water rates levied on consumers and partly by issuing precepts to the 
local councils of the area it served. In arriving at the cumulo net annual value of the 
undertaking the valuation officer included as part of the gross receipts a sum of 
£9,515 which the board had anticipated it would require for financing capital 
works not yet in beneficial occupation for which it had issued precepts to its con- 
stituent authorities. In fact, only £3,365 was spent on that purpose. The Lands 
Tribunal held that the £9,515 should be deducted from the gross receipts in calcu- 
lating the cumulo value of the undertaking as a whole. On appeal, 

HELD: the total revenue from precepts must be taken into account in arriving 
at the cumulo value for the undertaking, and, therefore, the Lands Tribunal was 
wrong in deducting the sum of £9,515 from the gross revenue of the board. 

UCASE STATED. 

The respondent water board was the owner and occupier of hereditaments 
comprising (i) a pumping station, booster station, water tower, offices, water 
mains and appurtenances and (ii) reservoirs in Wellingborough urban district. 
On Sept. 29, 1952, the appellant valuation officer made a proposal to assess the 
former hereditament at £2,117 net annual value and rateable value. On Mar. 26, 
1953, the valuation officer made a further proposal to assess the former heredita- 
ment at £500 net annual value and rateable value and the latter hereditament 
at £100 net annual value, £64 rateable value. A local valuation court of the 
Northamptonshire and County Borough of Northampton Local Valuation Panel 
determining the appeals arising out of the two proposals directed that the former 
hereditament should be assessed at £1,386 net annual value and rateable value 
under the first proposal and £1,178 net annual value and rateable value under 
the second proposal and that the latter hereditament should be assessed at £100 
net annual value £64 rateable value. The valuation officer appealed to the 
Lands Tribunal. 

In arriving at the cumulo net annual value of the water undertaking for each 
of the two periods for which the assessments were made on the basis of the 
accounts of the undertaking for the year ending on Mar. 31, 1952, the valuation 
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officer included as part of the gross receipts a sum of £9,515 which the board had 
anticipated it would require for financing capital works not yet in beneficial 
occupation in that year and for which it had issued precepts to its constituent 
authorities. In fact only £3,365 was spent on that purpose in that year. The 
valuation officer contended that the £9,515 sum constituted receipts of the 
hypothetical tenant. The board contended that no part of the £9,515 should 
be included in the gross receipts on the ground that it was not revenue potentially 
available to the hypothetical tenant, having been raised for the purpose of land- 
lord’s loan charges in respect of expenditure on works not yet occupied. The 
Lands Tribunal held that the £9,515 should be deducted from the gross receipts 
in calculating the cumulo value of the undertaking as a whole, the case being 
governed by Manchester Corpn. v. Bolton Area Assessment Committee & Little 
Hulton Urban District Council (1) which had not been overruled by St. James’ & 
Pall Mali Electric Light Co., Lid. v. Westminster Assessment Committee (2). The 
valuation officer appealed to the Court of Appeal. 


Harvey, Q.C., and P. R. £. Browne for the valuation officer. 
Harold Williams, Q.C., and Roots for the water board. 
Cur. adv. vult. 


Mar. 27. DENNING, L.J., read the following judgment of the court: This 
case raises a question about the rating of the Mid-Northamptonshire Water 
Board. The board is constituted by the Mid-Northamptonshire Water Board 
Order Confirmation (Special Procedure) Act, 1949. In 1949 it took over the under- 
takings of several other previous water concerns. It serves the districts of sixteen 
local authorities, who nominate the members of the board. During the first 
five years of its existence, namely, from 1949 to 1954, the board obtained its 
revenue partly from rates levied on consumers and partly by issuing precepts 
to the local councils. After 1954 the board will obtain all its revenue, or nearly 
all of it, by means of precepts to local councils. Each council will add the 
amount of the precept to the general rate and collect it from the general ratepayers 
as part of the general rate. The consumers will therefore not pay their water 
rates separately from the general rate, but will pay the whole of their rates 
direct to the local council, who will then pay to the water board the amount of 
the precept. 

This case arises out of a project for a new reservoir and other works. In the 
beginning of 1951, the board anticipated that it would spend £328,550 on new 
works in the year ending Mar. 31, 1952, and would have to borrow capital money 
for the purpose. It estimated that it would have to pay £9,515 interest on this 
money and budgeted in its accounts accordingly. It prepared precepts so as to 
enable it to meet all its anticipated current expenditure, including this £9,515. 
It turns out that it did not spend £328,550 or anything like it on the new works, 
but only £112,167. The amount in fact required for loan charges was therefore 
not £9,515, but only £3,365. 

The question is how this £9,515 is to be treated in the accounts for rating 
purposes. The water board is rated on the profits basis, which was explained 
by Viscount Cave, L.C., in Kingston Union v. Metropolitan Water Board (3), 
and I will read two sentences from his speech: 


‘** In these circumstances it was desirable, in order that a fair assessment 
might be arrived at, to devise some formula which, while allowing a fair value 


(1) (1981), 144 L.T. 571. 
(2) 98 J.P. 20; [1934] A.C. 33. 
(3) 90 J.P. 69; [1926] A.C. 331. 
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to the hereditaments in each parish, would not compel the undertakers to 
pay rates on an aggregate sum exceeding the whole yearly value of their 
undertaking; and accordingly rating surveyors, soon after the passing of 
the [Parochial Assessments Act, 1836], began to assess waterworks and other 
like concerns, such as railways, canals, gasworks, etc., upon the basis of the 
profits earned by the whole undertaking. From the gross receipts of the 
undertakers for the preceding year they deducted working expenses, an 
allowance for tenant’s profit, and the cost of repairs and other statutable 
deductions, and treated the balance remaining (which would presumably 
represent the rent which a tenant would be willing to pay for the under- 
taking) as the rateable value of the entire concern.” 


“\ 


Applying this basis, the figures found by the tribunal are as follows: 


For the rate period ending Sept. 30, 1952. 














Gross receipts £ 
Revenue from water charges, etc. s 8 wr es 195,148 
Revenue from precepts . i sa na ed <i 56,555 

£251,703 

Working expenses, including repairs and renewals ed - 187,521 

£64,182 

Tenant’s share we ot os aly os ne i on 18,292 

Net annual value plus rates es av a sa eh 1 £45,890 

Deduct rates at 20s. 5d. in the £ én as a ea aie 23,182 

Cumulo net annual value . we gare ae 5 < - £22,708 





The figure that is questioned is the ‘‘ revenue from precepts, £56,555 ”’. The 
true revenue from precepts as shown in the accounts was £66,170, but the tribunal 
thought that, in arriving at the figure of revenue for the “ profits basis ’’, it 
ought to exclude the £9,515 (which was estimated for loan charges). It deducted 
it, therefore, from the £66,170 and arrived at the sum of £56,555 [another £100 
was involved which is immaterial for the present purpose]. The tribunal came 
to that decision because it thought it was bound so to do by reason of Manchester 
Corpn. v. Bolton Area Assessment Committee & Little Hulton Urban District 
Oouncil (1). 

It was shown to us that the current revenue of the board in 1952 was not 
enough to meet the current expenditure. It started off on Apr. 1, 1951, witha 
credit balance of £30,193 3s. 4d. brought forward from the previous year. It 
finished up on Mar. 31, 1952, with a credit balance only of £13,650 16s. 5d. 
It described this as the “‘ excess of precept income ”: but it had had to draw on 
the last year’s balance to get any excess. 

It seems to us to be quite wrong to bring into the “ profits basis ” any of the 
estimates which are prepared for the purpose of calculating the amount of the 
precepts. The estimates are not binding on the board. Once it issues the pre- 
cepts and gets the money, it can use it as it likes, provided of course that it 
uses it for the board’s purposes. No part of it is earmarked for any particular 
purpose. The £9,515 may not have gone to pay any interest charges at all. It 
may have been used up in paying salaries or wages: or it may not have been used 


(1) (1931), 144 L.'T. 571. 
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at all. It may all have gone into the balance carried forward of £13,650 16s. 5d. 

Even if the £9,515 could be earmarked for interest charges, we do not think it 
ought to be deducted. The revenue from précepts was £66,170. That was the 
revenue of the board of which it had the right to dispose as it wished. It ought 
to be taken without any deduction for interest charges. That is, we think, the 
result of the cases which we now proceed to consider. 

In the past, the revenue of the water boards has often been derived in part 
from water rents levied on the consumers for water supplied, and in part from a 
‘“‘ public water rate ’’ levied on householders in order to aid the receipts of the 
board and ensure that it suffers no loss. In such cases it has been decided for 
over seventy years that, in applying the “ profits basis ’’, the revenue is to be 
taken as the total revenue from water rents and water rates without any deduc- 
tion for interest charges on borrowed money: see Dewsbury Waterworks Board v. 
Penistone Union Assessment Committee (1); Merthyr Tydfil Local Board of Health 
v. Merthyr Tydfil Assessment Committee (2). In Metropolitan Water Board vy. 
St. Marylebone Assessment Committee (3), where we will simplify the facts, the 
Metropolitan Water Board received in one year £3 million from the consumers of 
water. The board spent £24 million on working expenses. It also had to pay 
£14 million for interest charges on capital sums it had borrowed. It would, there- 
fore, be £1 million down on the year. In order to meet the £1 million deficiency, it 
issued precepts on local authorities who added the amount on to the general 
rate, collected it from the general body of the ratepayers, and handed it over 
to the water board. The question was whether the sum received by means 
of precepts was to be included as part of the revenue of the hypothetical tenant. 
The Divisional Court held the sums received from precepts were not to be included 
because the interest charges were payments of a kind which would fall on a 
landlord and not ona tenant. The Divisional Court distinguished the Dewsbury 
case (1) on grounds that are not apparent to us. The only difference that we can 
see is that the revenue in the St. Marylebone case (3) was derived, not from water 
rents or from water rates levied on householders, but from precepts directed to 
the local authorities—which seems to us only a difference in the mode of collecting 
the revenue—not in the nature of it. 

Three years later, Lorp BLANESBURGH pointed out the remarkable conse- 
quences of the St. Marylebone decision (3) and hinted that it was not correct: see 
Kingston Union v. Metropolitan Water Board (4). We think it plain that it cannot 
stand with the reasoning of the House of Lords in St. James’ & Pall Mall Electric 
Light Co., Ltd. v. Westminster Assessment Committee (5). The hypothetical land- 
lord who builds a waterworks would reasonably expect to receive enough rent to 
enable him to pay interest on money he has borrowed and also to put something 
aside for a sinking fund. It is true that the question is what the hypothetical 
tenant can afford to pay, but in these cases the tenant has the power to raise the 
additional revenue required to enable him to pay the rent which the landlord 
would reasonably expect to receive. The “ interest charge,” and the “ sinking 
fund charge ” are, no doubt, landlord’s charges, but that is irrelevant to the cal- 
culation of rent on the ‘ profits basis’. The hypothetical tenant would not 
take them into his calculations. The whole question is: What are his receipts? 
The particular application of the receipts when once ascertained is immaterial: 
see per Lorp ATKIN in the St. James’ case (5). 


(1) (1886), 50 J.P. 644; 17 
(2) 55 J.P. 294; [1891] 1 
(3) 86 J.P. 225; [1923] 1 

(4) 90 J.P. 69; [1926] A.C. 


Q.B.D. 384. 
Q.B. 186. 

K.B. 86. 
331. 


(5) 98 J.P. 20; [1934] A.C. 33. 
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In the St. Marylebone case (1), the Divisional Court was impressed by the 
argument: If the board levies a rate to meet interest charges, surely both items 
must appear in the annual accounts. The rate must come on the revenue side and 
the interest charge on the expenditure side. You cannot take one without the 
other. That is a fallacy which has often been exposed. It fails to have regard 
to the hypothesis underlying the “ profits basis ’’. Once you assume a hypothe. 
tical landlord and a hypothetical tenant, it is apparent that the tenant is not 
concerned with interest charges paid by his landlord. He is not concerned with 
whether his landlord is living on borrowed money or not. 

Manchester Corpn. v. Bolton Area Assessment Committee & Little Hulton Urban 
District Council (2) followed the St. Marylebone case (1) and we will simplify 
the facts there, too. It appeared that the Manchester Corporation had a 
revenue of £750,000 from the ratepayers, of which £670,000 was received from 
the ‘‘ domestic water rate” levied on consumers, and £80,000 from a “ public 
water rate ’’ levied on owners of property. The corporation spent £635,000 in 
paying working expenses and also paying interest on capital sums they had 
borrowed in the past for works that had long been completed and were in 
use. They had, however, recently borrowed further sums so as to make a new 
pipe-line and service reservoir. They had not completed these new works, 
but they had had to pay interest on the sums borrowed. This interest came to 
£115,000. In order to meet that interest charge, the corporation applied the 
whole of the £80,000 which they had received from the public water rate and also 
£35,000 out of the receipts from the domestic water rate. The question was 
whether the £80,000 received from the public water rate was to be included as 
part of the revenue of the hypothetical tenant. The Divisional Court held that 
it was not to be included. Avory, J., held that the question was governed by 
the St. Marylebone case (1). He held that the interest charges were landlord’s 
charges, and that the £80,000, being raised to meet a landlord’s charge, ought 
not to be brought into account. The decision was, we think, also wrong. Being 
based on the St. Marylebone case (1) it falls with it, unless a distinction can be 
drawn on the ground that in the Manchester case (2) the works were not com- 
pleted. No such point was taken in the Manchester case (2), but it is the very 
point here and we must consider it. 

It is said that a hypothetical tenant would not pay any rent for works which 
were not completed, so nothing should be included on that account. The answer 
is, however, that we are not inquiring what rent he would pay for the yet uncom- 
pleted works, but the rent for the already completed works. The hypothetical 
landlord of a growing undertaking would reasonably expect to receive enough 
rent from the existing works to enable him to keep pace with his growing expendi- 
ture. The hypothetical tenant is not concerned with what the hypothetical 
landlord does with his money once he gets it. The hypothetical landlord can 
lay it out on maintaining the old works or making new ones. The whole question 
is what is the landlord’s rent? What he does with it is his concern, not the 
tenant’s. 

The point is also put in a slightly different way. It is said that what is being 
rated is the existing water system, not the uncompleted works which are incapable 
of beneficial occupation. This, however, carries the matter no further, since the 
question is always what revenue can be obtained by the hypothetical tenant from 
his occupation of the hereditaments to be rated and all the receipts from the 
precepts form part of such revenue. The Court of Session had this very point 


(1) 86 J.P. 225; [1923] 1 K.B. 86. 
(2) (1931), 144 L.T. 571. 
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before it in Aberdeen Magistrates v. Aberdeen Assessor (1). The Aberdeen 
Corporation had spent £7,390 on interest and sinking fund on incomplete and 
unproductive works. It argued that this should be deducted from its total 
revenue: but the court held that the deduction was inadmissible. We agree 
with that decision and think we should follow it. 

In coming to our conclusion, we have not failed to observe that the House of 
Lords in the St. James’ case (2) and except for Lorp BLANESBURGH in the 
Kingston Union case (3) have not thrown any doubt on the St. Marylebone 
case (4) and that Stesser, L.J., in the St. James’ case (2) appears to refer to both 
the St. Marylebone case (4) and Manchester case (5) with approval: but in those 
cases they did not come directly up for consideration, whereas they do here. 
We think that the St. Marylebone case (4) and the Manchester case (5) were 
wrongly decided and should be overruled. The tribunal was wrong in deducting 
the £9,515 from the gross revenue of the board. The appeal should be allowed 


accordingly. 
Appeal allowed. 


Solicitors: Solicitor of Inland Revenue; Sherwood & Co., for Vivian Rose, 
Northampton. 
FG. 
(1) 1927 S.C. 458. 
(2) 98 J.P. 20; [1934] A.C, 33. 
(3) 90 J.P. 69; [1926] A.C. 331. 
(4) 86 J.P. 225; [1923] 1 K.B. 86. 
(5) (1931), 144 L.T. 571. 


COURT OF APPEAL 
(DENNING, Morris and ParKeEr, L.JJ.) 
March 8, 9, 23, 1956 
GILBERT (VALUATION OFFICER) v. 8. HICKINBOTTOM & SONS, LTD. 


Rates—Rateable hereditament—Premises on opposite sides of highway—Bakery 
PP J y y 


and repair depot. 

The ratepayers, who were retail bakers, occupied a retail bakery which was fully 
equipped for making and packing bread and produced over twelve million loaves 
a year, working on the continuous belt system for twelve hours in every day. They 
employed two bakery engineers and one bakery electrician, one being always 
present on the premises to carry out any necessary repairs to the plant, a break- 
down in any part of which had to be dealt with immediately to avoid interference 
with production. They also occupied a repair depot across the adjoining highway, 
which was thirty-six feet wide and directly opposite the bakery. This repair depot 
was equipped with plant and was used primarily for the repair and maintenance of 
the ratepayers’ seventy-two commercial vehicles and four cars, but it also con- 
tained facilities for carrying out repairs to the bakery plant and machinery and its 
plant was used for that purpose. The valuation officer sought to assess the bakery 
and the repair depot as two separate hereditaments, but on appeal the Lands 
Tribunal held that they should be treated as one hereditament, the use of the repair 
depot in connection with the bakery plant being essential to the efficient working 
of the bakery although not forming the major portion of the work done in the 
depot. On appeal, 

Hewp: the decision of the tribunal must be upheld since it had committed no 
error of law in arriving at it and since whether or not two properties separated by & 
public highway should be treated as one or two hereditaments was a question of 
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fact for the tribunal, notwithstanding the general rule that properties in one 
occupation used for one purpose but geographically separated should be treated as 
separate hereditaments. 

North Eastern Ry. Co. v. York Union (1900) (64 J.P. 437) applied. 

Glasgow University v. Assessor for Glasgow (1952 S.C. 504) distinguished. 

CasE STATED by the Lands Tribunal. 

The appellant valuation officer made the following proposals to alter assess- 
ments in the valuation list for the borough of Wednesbury: (i) to delete an 
assessment of ‘“ Bakery, offices and premises”, Albert Street, Wednesbury, 
£620 net annual value; industrial purposes £561 net annual value, £140 rateable 
value; non-industrial purposes £59 net annual value, £59 rateable value, £199 
total rateable value, from Part II of the valuation list relating to industrial 
hereditaments; (ii) to insert an assessment of part of the premises as a separate 
hereditament described as ‘‘ Bakery and premises ”’, at £470 net annual value, 
£117 rateable value in Part II of the valuation list; and (iii) to insert an assess- 
ment of the remainder of the premises as a separate hereditament described as 
“Repair depot ” at £184 gross value, £150 rateable value in Part I of the valua- 
tion list relating to ordinary properties. On Nov. 19, 1953, a local valuation 
court of the South Staffordshire Local Valuation Panel dismissed the valuation 
officer’s appeals arising out of the proposals. The valuation officer appealed to 
the Lands Tribunal. 

The respondent ratepayers owned and occupied the premises, and they carried 
on business at them as retail bakers. The bakery and premises were on the 
south side, and the repair depot on the north side, of Albert Street immediately 
opposite. Albert Street was a highway, about thirty-six feet wide, repairable 
by the inhabitants at large, but no part of the land comprising it had been pur- 
chased by the local authority. 

The bakery was fully equipped for making and packing the bread supplied 
by the ratepayers, who baked over twelve million loaves per annum. Production 
was on the continuous belt system and ran for sixteen hours in every twenty- 
four hours. As it was essential to deal immediately with a breakdown in any 
part of the plant to avoid interference with production, which would mean a 
shortage of bread for supply to customers, the ratepayers employed two bakery 
engineers and one bakery electrician to carry out any necessary repairs to the 
machinery in the bakery, one being present on the premises throughout every 
twenty-four hours. It was essential that facilities should be available either on 
the bakery premises or very near to them to enable repairs to the machinery to 
be carried out without delay. 

The repair depot was primarily occupied in connection with the repair and 
maintenance of the ratepayers’ seventy-two commercial vehicles and four private 
cars, and it was equipped with the necessary plant and had a suitable staff 
for that purpose. The repair depot also contained the necessary facilities for 
carrying out repairs to the plant and machinery in the bakery and the plant in 
the repair depot was used by the bakery engineers and bakery electrician in 
carrying out those repairs. Some members of the repair depot staff were available 
for and were used in connection with their own class of work in the bakery. Sign 
painting and painting of notices in the bakery was done by painters employed in 
the repair depot. The fabrication of certain ironwork and machinery parts used 
in the bakery was carried out by workmen employed in the repair depot. If the 
repair depot was vacant and to let there would be no difficulty in letting it 
separately for one or other of several possible purposes. 

The valuation officer contended: (i) that the bakery and repair depot were two 
separate hereditaments which ought to be assessed separately in the valuation 





Justice of the Peace and Local Government Review Reports, July 14, 1956, 


290 JUSTICE OF THE PEACE AND Vol. 


list; (ii) that the bakery was an industrial hereditament and ought to be entered 
in Part II of the valuation list; (iii) that the repair depot was not an industrial 
hereditament in that it was a place used by the occupiers (the ratepayers) for 
the housing and maintenance of their road vehicles within the meaning of c. 3 
(2) (b) of the Rating and Valuation (Apportionment) Act, 1928, and ought to be 
entered in Part I of the valuation list ; and (iv) that the bakery and repair depot 
were not within the same curtilage or contiguous to one another within s. 3 (3) 
of the Act and that, as the repair depot was such a place as was referred to in 
8. 3 (2) (b) it could not be treated as part of a single factory or workshop compris- 
ing itself and the bakery under s. 3 (3). The ratepayers contended that the 
premises were in the same occupation and formed a single hereditament. 
Alternatively, they denied the valuation officer’s contentions (iii) and (iv) and 
contended that the premises were either a single industrial hereditament or 
two separate industrial hereditaments. 

The Lands Tribunal found that the first question to determine was whether 
the bakery and the repair depot were one or two separate hereditaments, which 
appeared to be a question of fact. Had the repair depot been used only for the 
repair and maintenance of road vehicles it would have held that they should be 
treated as two hereditaments. But the tribunal was satisfied that the use of the 
repair depot in connection with the repairs of the bakery plant, although not 
forming the major portion of the work done in it, was so essential to the efficient 
working of the bakery that they should be treated as one hereditament despite 
the separation by a public highway. It therefore became unnecessary to con- 
sider the other contentions of the parties. The tribunal dismissed the appeal. 
The valuation officer appealed to the Court of Appeal. 

Harvey, Q.C., and P. R. E. Browne for the valuation officer. 

Harold Williams, Q.C., and J. F. Bourke for the ratepayers. 

Cur. adv. vult. 


Mar. 23. DENNING, L.J.: The ratepayers are the owners and occupiers 
of two properties in Wednesbury. These properties are separated by a public 
road called Albert Street, which is thirty-six feet wide. On one side of the road 
the ratepayers run a large bakery, which is fully equipped with machinery for 
making and packing bread. On the other side they have a repair depot which 
they use principally for the repair and maintenance of their seventy-two vehicles, 
but which they also use for repairing the plant and machinery in the bakery. In 
this respect the repair depot is essential to the efficient working of the bakery 
itself. 

The question for determination is whether the bakery and the repair depot are 
separate hereditaments for rating purposes or only one hereditament. The 
answer is very material, because, if they are one, the whole will be entitled to the 
benefit of industrial de-rating: whereas, if they are two, the bakery will be so 
entitled but the repair depot may not. 

The case therefore raises the important question: What is a separate heredita- 
ment for rating purposes ? The statutes contain no definition, but the practice 
which has prevailed for many years past warrants the following general rules : 

(1) Where two or more properties are within the same curtilage or contiguous 
to one another, and are in the same occupation, they are as a general rule to be 
treated for rating purposes as if they formed parts of a single hereditament. 
There are exceptional cases, however, where for some special reason they may be 
treated as two or more hereditaments. That may happen, for instance, when 
they are situate in different rating areas, or because they were valued at different 
times (see s. 3 (3) of the Rating and Valuation (Apportionment) Act, 1928); or 
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because they were at one time in different occupations: see Spillers, Lid. v. 
Cardiff Assessment Committee, etc. (1), per Avory, J., or because one part is 
used for an entirely different purpose: see North Eastern Ry. Co. v. York Union (2). 

(2) Where the two properties are in the same occupation but are not within 
the same curtilage nor contiguous to one another, each of them must as a general 
rule be treated as a separate hereditament for rating purposes: and this is the 
case even though they are used by the occupier for the purposes of his one whole 
business. That was the position in the first four of the five rating cases con- 
sidered in 1931 (determined together, see Spillers, Ltd. v. Cardiff Assessment Com- 
mittee, etc.(1)). ‘The two properties of the occupier were separated by the property 
of someone else, such as a dwelling-house, a canal or a railway. No one doubted 
that they should be treated as two separate hereditaments unless they could be 
said to be ‘‘ contiguous ” to one another, which the court held not to be the 
case. 

(3) Where two properties are separated by a public highway, the surface of 
which is vested in the highway authority and the soil is vested in the occupier of 
the two properties, the position in general seems to me to be the same as if the 
two properties were separated by a canal, a railway or a dwelling-house occupied 
by somebody else. They are normally to be treated as two separate heredita- 
ments for rating purposes. This was certainly assumed to be so in the fifth of 
the five rating cases. It was assumed that the properties on either side of the 
road should be separately rated unless they could be held to be “ contiguous ” 
within s. 3 (3) of the Act of 1928; and, on this point of “‘ contiguous or not’’, 
despite the admission made by counsel for the revenue officer, the court clearly 
indicated its view that in the ordinary way houses on opposite sides of the road 
were not contiguous. I agree with that view. The fact that the one occupier 
owns the subsoil of the road does not make them contiguous any more than if 
he owned the minerals underneath. It has nothing to do with the occupation. 

Our present case comes within the third general rule. The two properties 
ought, therefore, prima facie, to be rated as two separate hereditaments. But 
this third rule is not inflexible. There are exceptional cases where two properties, 
separated by a road, may be treated as one single hereditament for rating pur- 
poses. That may happen when a nobleman’s park, or a farm (when agricultural 
land was rated), or a golf course, is bisected by a public road. In such cases the 
two properties on either side of the road are so essentially one whole—by which I 
mean, so essential in use the one to another—that they should be regarded as 
one single hereditament. 

Where does this case come ? Within the third general rule or the exception 
to it ? This is a question of degree and therefore of fact which is for the tribunal 
of fact, so long as it properly directs itself on the matter. Three cases were 
quoted to us where the tribunal of fact held that two properties on opposite 
sides of the road were two separate hereditaments although used as parts of one 
single undertaking. These cases are Glasgow University v. Assessor for Glasgow (3), 
Re the Appeal of Bellamy, Hinckley Urban District Council, Respondents (4); 
Spencer v. Thames Board Mills, Lid. (5). Those cases commend themselves to my 
mind, and I find it difficult to distinguish our present case from those on the 
facts. But there must be some distinction because the member of the Lands 
Tribunal had those cases well in mind, and he had the advantage of a view, which 

(1) 95 J.P. 49; [1931] 2 K.B. 21. 
(2) 64 J.P. 437; [1900] 1 Q.B. 733. 
(3) 1952 S.C. 504. 

(4) (1952), 45 R. & I.T. 691. 

(5) (1954), 47 R. & I.T. 809. 
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we have not. We can only reverse his decision if it was one to which he could not 
reasonably have come. I am not prepared to go so far and I would therefore 
dismiss the appeal. 


MORRIS, L.J.: The bakery and the repair depot were entered in the 
valuation list as one hereditament. The local valuation court declined to delete 
the entry and declined to treat the bakery and the repair depot as separate here- 
ditaments. On appeal to the Lands Tribunal, the first question for determination 
was whether the bakery and repair depot could properly be treated as one here- 
ditament, or whether they ought to be entered as two. It was held that in the 
circumstances of the case they should be treated as one. 

In North Eastern Ry. Co. v. York Union (1) the question for the court was 
whether the whole of the railway property in a parish other than a hotel and 
refreshment rooms should be rated in one sum. It had been agreed that a 
separate value could and would be put on the hotel and refreshment rooms as a 
separate item. CHANNELL, J., said: 


“* T agree that it is almost entirely a question of fact. If the whole of these 
different portions of property were one hereditament, they ought to be 
rated in one lump sum, and whether they are one hereditament or more 
seems to me to be a question of fact. One thing I think is clear, that 
property must be rated according to what it is, and not according to what it 
might be. You may have a thing which, as it is, is one hereditament, but 
which is quite capable of being made into two. The owner of a field may 
sell half of it, and it may become two hereditaments in different occupa- 
tions; but while it is undivided it is one hereditament. The fact that the 
different portions of the property here are capable of being made separate 
hereditaments is immaterial. The facts stated by the arbitrator show that 
at present they are one, though possibly with some slight alteration they 
might be made into separate hereditaments.” 


The decision in the present case fell to be made as a question of fact, but 
a question of law may nevertheless arise whether there was some erroneous 
approach or whether weight was given to any considerations which ought to have 
been disregarded. It was submitted that there was an erroneous approach in 
that attention was paid to the use to which the repair depot was put in connection 
with the repairs of the bakery plant. The tribunal held that the use of the repair 
depot in connection with the repairs of the bakery plant (although such use did 
not form the major portion of the work done therein) was so essential to the 
efficient working of the bakery itself that they should be treated as one heredita- 
ment despite the separation of the two buildings by a public highway. It was 
submitted, as set out in the notice of motion, 


“That the tribunal misdirected itself in holding that the functional 
connection for the purposes of the respondents’ business between the use of 
the said ‘ repair depot ’ and the use of the said ‘ bakery ’ was a relevant and 
decisive consideration in arriving at the conclusion that the said premises 
should be treated as one hereditament.” 


If the consideration was a relevant and admissible one, however, the weight to be 
attached to it was a question for the tribunal. The problem which is raised, 
therefore, becomes one whether on the facts of this case regard could be had to 
the use to which premises are put. 

It was submitted that, if premises are in the same occupation, and if they are 


(1) 64 J.P. 437; [1900] 1 Q.B. 733. 











co ees. ——, 








Jus 


occu 
be ti 
poin 
supp 
enclc 
the } 
regar 
arily 
test. 
there 
separ 
let. 
being 
Co. v 
undiv 
ment 
lettin, 
whose 
If g 
are n 
being 
possib 
all use 
struct 
other 
comm 
to wa 
Unive: 





— EE SS Uh S.hUm® 


o be 


d to 


are 








Re 


Justice of the Peace and Local Government Review Reports. July 21, 1956. <a 


UNIV. OF MICH. 


AUG 7 1956 
120 LOCA SP HEB AA REVIEW REPORTS 293 


contiguous or within the same curtilage, then prima facie they are to be regarded 
as one hereditament; but that in such circumstances a distinct and separate user 
of some part of such premises may justify regarding that part as a separate 
hereditament. The case of the hotel at York station in North Eastern Ry. Co. v. 
York Union (1) was given as an example. But it was submitted that, if premises 
which are in the same occupation are structurally and geographically separate, 
and if they are capable of being separately let, then the use to which the premises 
are put must be entirely excluded from consideration and the premises must be 
held to be separate hereditaments. 

I do not feel able to accept this approach. I do not think that it is appropriate 
to lay down propositions of this nature as being inevitably or invariably applic- 
able. If the decision whether premises form one hereditament is a question of 
fact, as I think it is, then I think it is undesirable to prescribe some formula in 
words, or to seek to define certain considerations as being relevant and to stipulate 
that others must be excluded. Parliament has not laid down a definition of a 
hereditament and difficulties might result if a rigid judicial definition were 
formulated. In the great majority of cases, after assessing all the considerations 
which apply according to the weight they command, there will be little difficulty 
in deciding whether premises comprise a hereditament. In the border-line 
cases, where difficulty arises, it is better to employ a common-sense assessment 
of the features of the case than to seek to have recourse to some standard formula. 

Thus, to illustrate, there may be several buildings or structures in the same 
occupation which can properly be regarded as being one hereditament. It may 
be that they are within one enclosure. That may be one circumstance which 
points to the conclusion that they comprise one unit. That circumstance may 
supply a useful basis or test. So also, buildings which, though not actually 
enclosed together or contiguous, are very near together and are not separated by 
the presence of other buildings and are being put to one common use may be 
regarded as comprising one hereditament. There can be no doubt that ordin- 
arily very great weight will be placed on what may be termed the geographical 
test. But the question is always one of fact and degree. On the other hand, where 
there are several buildings within one enclosure or curtilage, they may constitute 
separate hereditaments. This may be so because the buildings are separately 
let. It may also be so if the buildings, though not separately let, are capable of 
being separately let and are used for separate purposes (see North Eastern Ry. 
Co. v. York Union (1)). To illustrate further, a single building physically 
undivided and in the occupation of one occupier may be held to be one heredita- 
ment to be rated as a whole, even though some parts are capable of separate 
letting. On the other hand, a single building may have several separate occupiers 
whose premises may be separately rateable as being separate hereditaments. 

If several buildings in one occupation are capable of being separately let and 
are not within a common enclosure or curtilage but are physically separated, 
being interspersed among other buildings in other occupations, it will hardly be 
possible to regard them as comprising one hereditament, even though they are 
all used for a common purpose. In view of the other circumstances (such as the 
structural or geographical separation of the buildings, their dispersion among 
other buildings, and their capability of being separately let) the mere fact of a 
community of use or purpose would almost certainly be held not to be sufficient 
to warrant the buildings being considered as one hereditament: see Glasgow 
University v. Assessor for Glasgow (2)). 


(1) 64 J.P. 437; [1900] 1 Q.B. 733. 
(2) 1952 S.C. 504, 
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I have merely cited a few examples and I have not attempted to refer to the 
varieties of situation which may arise or to refer exhaustively to the considera- 
tions which may have weight in deciding what a hereditament may comprise. The 
present case is rather exceptional and depends on its particular facts. But in 
my judgment there was no error of law in the approach of the Lands Tribunal. 
I would dismiss the appeal. 


PARKER, L.J.: The question of law raised in this appeal by way of Case 
Stated is whether the Lands Tribunal misdirected itself in holding that the 
functional connection for the purposes of the ratepayers’ business between the 
use of the repair depot and the use of the bakery was a relevant and decisive 
consideration in arriving at the conclusion that these premises should be treated 
as one hereditament. Unless it can be said that that functional connection was 
in law irrelevant, or if relevant could not be decisive, the tribunal’s decision, 
I think, must stand. 

Whether or not premises in one occupation fall to be entered in the valuation 
list as one or more hereditaments depends on several considerations. Without 
attempting an exhaustive list, the following can be mentioned :— 

(1) Whether the premises are in more than one rating area. If so, they must 
be divided into at least the same number of hereditaments as the rating areas 
in which the premises are situated. 

(2) Whether two or more parts of the premises are capable of being separately 
let. If not, then the premises must be entered as a single hereditament. 

(3) Whether the premises form a single geographical unit. 

(4) Whether, though forming a single geographical unit, the premises by their 
structure and lay-out consist of two or more separate parts. 

(5) Whether the occupier finds it necessary or convenient to use the premises as 
a whole for one purpose or whether he uses different parts of the premises for 
different purposes. 

Whereas a consideration of questions (1) and (2) will in certain events conclude 
the matter one way or the other, I think the same does not result from a 
consideration of any one of the other questions alone. The conclusion, where the 
considerations of (1) and (2) are not decisive, must depend on the weight to be 
attached on the facts of each case to the other considerations. 

No doubt the most important of these other considerations is whether the 
premises form a geographical unit. Can they be ringed round ona map? As 
Lorp Kerra said in Glasgow University v. Assessor for Glasgow (1): 


“In the ordinary case where de-rating issues are not involved the 
question whether separate buildings, or parts of buildings, should be entered 
in the roll as ‘ unum quid ’ falls to be decided primarily from the geographical 
standpoint.” 

This test is so often decisive that it is a convenient starting point to the inquiry, 
but it is not decisive in all cases. Thus, though the premises may form a geo- 
graphical unit, the manner in which different parts are used may justify the 
premises being treated as several hereditaments (cf. North Eastern Ry. Co. v. 
York Union (2), per CHANNELL, J., 

The valuation officer’s contention, however, is that, though the functional test 
may justify treating a geographical unit as two hereditaments, it is wholly 
inapplicable where the premises occupied are geographically and structurally 
separate. There is no doubt, I think, that in the latter case little weight will 


(1) 1952 S.C. 504. 
(2) 64 J.P. 437; [1900] 1 Q.B. 733. 
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ordinarily be given to any functional connection, but it is another thing to say 
that it is irrelevant. If, as is admitted, a functional connection is a relevant 
consideration when considering a geographical and structural unit, I fail to see 
why as a matter of law it cannot be considered at all when there are separate 
geographical and structural units. Each case must be considered on its particular 
facts, due weight being given to the degree and nature of the separation on the 
one hand and the importance of the functional connection, on the other. Much 
reliance was placed by the valuation officer on Glasgow University v. Assessor of 
Glasgow (1) in which the Lands Valuation Appeal Court held that the reading 
room across the road from the main university buildings fell to be entered in the 
valuation roll as a separate heritable subject, though the use of the reading 
room formed an integral part of the students’ university work. While saying 
that the functional test played little part in the question, however, Lorp KrrtH 
did not suggest that it was not a relevant test. Further, the court in that case 
was upholding a determination of the valuation committee, and accordingly 
was holding that the committee had not gone wrong in law in giving decisive 
weight to the geographical test. It does not follow that the decision would have 
been the same if the valuation committee had held that the reading room should 
be entered in the roll with the main university buildings as a single heritable 
subject. 

In these circumstances I cannot hold that the Lands Tribunal erred in law. 
What weight was to be given to the different considerations was for the tribunal, 
after hearing the evidence and viewing the premises. 

Appeal dismissed. 


Solicitors: Solicitor of Inland Revenue; Gregory, Rowcliffe & Co., for Shakespeare 


& Vernon, Birmingham. ' 
F.A.A. 
(1) 1925 S.C. 504. 


COURT OF APPEAL 
(JENKINS AND Hopson, L.JJ., Aanp Lioyp-Jacos, J.) 
April 12, 13, 1956 
SOWERBY BRIDGE URBAN DISTRICT COUNCIL v. STOTT 


Water Rates—Demand from owner of small houwse—Deduction of discount— 


Recovery in county court. 

The plaintiffs were water undertakers having special powers and duties given 
and imposed on them by a local Act of 1863 in which it was provided that rates 
and charges for the supply of water should be made, assessed, and levied according 
to the provisions of the Public Health Acts. Among other provisions s. 72 of the 
Waterworks Clauses Act, 1847, was incorporated into the local Act. That section 
provided that the owner of a dwelling-house of an annual value of less than £10 
should be liable to pay water rates instead of the occupier. The plaintiffs demanded 
water rates from the defendant as owner of such dwelling-houses. The defendant 
paid the water rates less ten per cent. discount to which he claimed to be entitled 
by virtue of s. 129 (2) of the Public Health Act, 1936, which, he submitted, 
impliedly repealed s. 72 of the Act of 1847. He further contended that the county 
court had no jurisdiction, because s. 38 (3) of the Water Act, 1945, was amended 
by the Local Government Act, 1948, s. 62 (1), which gave exclusive jurisdiction 
in all disputes concerning water rates to the county court and by s. 1 (3) (e) of 
the Lands Tribunal Act, 1949, all questions to be determined under s. 62 of the 
Act of 1948 by county courts were transferred to the Lands Tribunal, 
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Hetp: (i) 8. 72 of the Waterworks Clauses Act, 1847, was different in scope 
from s. 129 (1) of the Public Health Act, 1936, and was not repealed by that Act, 
especially if regard was paid to the saving section, s. 328, of the Act of 1936, and, 


as the water rates were claimed from the defendant under s. 72 of the Act of 


1847, they were not subject to the discount allowed to certain owners under s. 129 
of the Act of 1936. 

(ii) by s. t (3) (e) of the Lands Tribunal Act, 1949, the Lands Tribunal was 
substituted for the county court only in so far as disputes regarding the cutting 
off of supply under the proviso to s. 38 (3) of the Water Act, 1945, were concerned, 
and, therefore, the county court had jurisdiction to determine an action for the 
recovery of water rate, notwithstanding that there was a dispute regarding a 
discount for punctual payment. 

APPEAL by plaintiffs, the Sowerby Bridge Urban District Council, from 
an order of His Honour JupGe ARcHIBALD made at Halifax County Court 
dismissing an action to recover £6 3s. 9d., being the balance of water charges 
alleged by the plaintiffs to be due to them for water supplied to dwelling- 
houses owned by the defendant. The defendant contended that his liability 
to pay the water charges arose under the Public Health Act, 1936, s. 129 (1), 
and that he was entitled to an allowance under the provisions of s. 129 (2) 
of that Act. 

Scholefield for the plaintiffs. 

F. A. Stockdale for the defendant. 


JENKINS, L.J.: This is an appeal by the Sowerby Bridge Urban District 
Council from a judgment of His Honour JupGE ARCHIBALD given in the Halifax 
County Court on Feb. 24, 1956, whereby he dismissed an action brought by the 
council against Mr. Raymond Stott to recover from him £6 3s. 9d. for water 
charges allegedly owing in respect of a number of houses owned by him in the 
district. 

Apart from a submission made by counsel for the defendant to the effect that 
the county court judge had no jurisdiction in the matter (with which I will deal 
later in this judgment), the sole question in the case is whether the defendant is 
entitled to be allowed for punctual payment a discount of ten per cent. on the 
amount of the water rate payable by him for the year 1955-56 in respect of the 
houses in question, and the disputed sum of £6 3s. 9d. may be regarded as repre- 
senting the balance owing by the defendant on the footing that the ten per cent. 
discount was not allowable. The plaintiffs, by what authority we were not 
informed, appear in fact to have allowed or been prepared to allow, a discount of 
five per cent. only. 

The defendant claims to be entitled to the ten per cent. discount by virtue of 
the Public Health Act, 1936, s. 129, which provides as follows: 

‘“*(1) Where a local authority supply water under this Act to a house, 
or to a part of a house occupied as a separate tenement, and the owner 
thereof is, under s. 11 (1) of the Rating and Valuation Act, 1925, as amended 
by any subsequent enactment, rated instead of the occupier, the owner 
instead of the occupier shall, if the authority so determine, pay the rate for 
the supply of water, but nevertheless the rate may be demanded and 
recovered by them from the occupier, and, if it is so recovered, the occupier 
shall, unless as between himself and the owner he is liable to pay the rate, be 
entitled to deduct the amount so paid from his rent . . . (2) An owner of 
premises to which a determination of the local authority under this section 
applies shall, if he pays the amount due by him in respect of a water 
rate before the expiration of one-half of the period in respect of which the 
rate is payable, or before such later date as may be specified by the authority, 
be entitled to an allowance calculated at the same rate per cent. as the 
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allowance which is made to him in respect of a general rate under s. 11 (1) (a) 
of the Rating and Valuation Act, 1925, as amended by any subsequent 
enactment.” 


To make those provisions intelligible it is necessary also to refer to s. 11 (1) of 
the Act of 1925, which, so far as material, provides: 


“The rating authority may by resolution direct that, in the case of all 
hereditaments in their area (exclusive of hereditaments consisting of agricul- 
tural land) which belong to a class to be defined in the resolution by reference 
to rateable value and also . . . if rent is paid, by reference to the interval 
at which rent from time to time becomes payable or is collected, the owners 
thereof shall be rated instead of the occupiers . . . Where a rating authority 
give any such directions as aforesaid—(a) the owners of any hereditaments 
in the area of that authority to which the direction applies shall, in the case 
of any rate made while the resolution is in force, be rated accordingly, and 
the rating authority shall make to any owner who being so rated pays the 
amount due by him in respect of the rate before the expiration of one-half 
of the period in respect of which the rate is made (or, if the rate is payable 
by instalments one-half of the period in respect of which the instalment is 
payable) or such later date or dates as may be specified in the resolution an 
allowance equal to ten per cent. of the amount payable.” 


I understand that such a direction had in fact been given in terms which included 
the defendant’s houses. The water charges to which the dispute relates were 
undoubtedly claimed by the plaintiffs from the defendant as owner of the houses 
in question and not from the occupiers. The defendant contends that this can 
only have been done by virtue of a determination by the plaintiffs under s. 129 
of the Act of 1936 and that he is accordingly entitled to the discount claimed by 
virtue of sub-s. (2) of that section, read in conjunction with s. 11 (1) of the Act 
of 1925. The plaintiffs contend that s. 129 of the Act of 1936 has no application, 
because the water was supplied not under that Act, but under their own local 
Act of 1863 (to which I am about to refer) and, further, that even if s. 129 did 
apply there was no determination by the plaintiffs under that section. 

If the plaintiffs had in truth no warrant for claiming the water rate from the 
defendant other than s. 129, and if that section was indeed applicable to the 
case, I would be reluctant to deprive the defendant of his discount on the ground 
that the plaintiffs had never formally determined to apply the section to the 
defendant’s houses, seeing that they had in fact charged him with the water 
rate which, on this hypothesis, they could not lawfully have done otherwise 
than in pursuance of such a determination. It is, however, difficult to resist 
the conclusion that there was no such determination, in view of the evidence of 
the clerk to the council to the effect that there was none. I do not, however, 
find it necessary to decide what the result might have been if the matter had 
depended on s. 129 alone, and the plaintiffs, being entitled so to do, had purported 
to apply that se:tion but without any formal determination to that effect. 

The plaintiffs are water undertakers in their district, not merely in their 
capacity as a local authority but by virtue of their special powers and duties 
under a local Act, namely, the Sowerby Bridge Local Board Act, 1863. By s. 3 
of that Act a number of expressions are defined, and (inter alia) the expression 
“ the district ” is defined as meaning “‘ the present district of the local board, and 
shall in addition thereto include ” some additional areas of land into the details 
: which I need not enter. Then there is this definition of “ the Public Health 

cts”; 
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‘“* The expression ‘the Public Health Acts’ includes ‘the Public Health 
Act, 1848’, and the several Acts passed prior to the year 1858 amending 
the same, and ‘the Local Government Act, 1858’, and the several Acts 
subsequently passed amending the same.” 


Section 6 effects incorporation in the local Act of a number of other statutory 
provisions. Its materiality for the present purpose is that it incorporates the 
Waterworks Clauses Act, 1847, s. 72, the form of the section being to incorporate 
the Acts referred to with certain specified exceptions which do not include 
s. 72 of the Act of 1847. Then, by s. 19, 


“‘'The local board shall, at the request of the owner or occupier of any 
house, or part of a house, in any street within the district in which any pipe 
of the local board shall be laid, or of any person whe, under the provisions 
of this Act, shall be entitled to demand a supply of water for domestic 
purposes within the district, furnish to such owner or occupier or other 
person a sufficient supply of water for their domestic purposes at rates as 
hereinafter provided; provided that the local board shail not be bound to 
afford such supply if and when by reason of any default of the Corporation 
of Halifax they shall be unable to do so.” 


That, say the plaintiffs, is the enactment under which they are charged with the 
duty of supplying water. Section 20 provides: 


“The rates and charges to be made by the local board for the supply of 
water under this Act shall in all respects be made, assessed, and levied 
according to the provisions of the Public Health Acts relating to the supply 
of water.” 


I should next refer to the Waterworks Clauses Act, 1847, s. 72, which provides: 


‘“* The owners of all dwelling-houses or parts of dwelling-houses occupied 
as separate tenements, the annual value of which houses or tenements shall 
not exceed the sum of £10, shall be liable to the payment of the rates instead 
of the occupiers thereof; and the powers and provisions herein or in the 
special Act contained for the recovery of rates from occupiers shall be 
construed to apply to the owners of such houses and tenements; and the 
person receiving the rents of any such house or tenement as aforesaid from 
the occupier thereof, on his own account, or as agent or receiver for any 
person interested therein, shall be deemed the owner of such house or 
tenement.” 


The rate referred to in that section is, of course, the water rate. All the houses 
here in question are within the limits of the annual value prescribed by that 
section. 

The plaintiffs claim that the water rate now in question was charged against 
the defendant as owner of the houses under s. 72 of the Act of 1847, as incor- 
porated in their local Act; and under that section no determination is necessary 
in order to charge the owner and no discount for punctual payment is authorised 
or enjoined. I see no answer to this unless s. 72, as incorporated, can be held to 
have been repealed. I cannot find that it has. 

The plaintiffs contend that the Public Health Acts referred to in the local Act 
are limited to those specifically mentioned in s. 3 of the local Act. The defendant 
contends that the reference includes all Public Health Acts for the time being in 
force, whether passed before or after the local Act. I see no necessity to decide 
this point. The defendant contends that if he is right on it, the result is that 
s. 72 of the Act of 1847 has been superseded, modified or by implication repealed 
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by s. 129 of the Public Health Act, 1936. Icannot agree. The two sections are 
different in their scope and effect. Section 72 is limited to houses not exceeding 
the annual value specified in the section itself. So far as houses falling within 
that limit are concerned, s. 72 enjoins that the owners shall be chargeable. 
Section 129 of the Act of 1936 itself imposes no limits of value, but leaves it to the 
local authority to determine to what houses its provisions shall be applicable, 
provided that the case is brought within s. 129 by the referentially incorporated 
provisions of s. 11 (1) of the Rating and Valuation Act, 1925. ‘The two sections 
are different in scope and effect and, to my mind, they can well stand together. 
There is no repugnancy between them and no ground for saying that the enact- 
ment of s. 129 had the effect of repealing s. 72 of the Act of 1847, as incorporated 
in the plaintiffs’ local Act. 

Counsel for the plaintiffs relied on the maxim generalia specialibus non 
derogant, and he referred us to the case in the House of Lords of Blackpool 
Corpn. v. Starr Estate Co. (1). To my mind, there is great force in counsel’s 
submission that, applying that principle, it is wrong to hold that the effect of 
s. 20 of the local Act, which provides that the rates and charges under the local 
Act “shall in all respects be made, assessed and levied according to the pro- 
visions of the Public Health Acts relating to the supply of water ’’, and of s. 129 
of the Act of 1936, on the footing that the Public Health Acts referred to in the 
local Acts are Acts passed and to be passed whether before or after that Act, 
general as these enactments are, should be to repeal by implication the particular 
provisions of s. 72 of the Act of 1847 as incorporated in the local Act. There is, 
as I have said, to my mind great force in that contention; but I need express no 
concluded view on it because, as I have said, I see no reason why s. 129 of the 
Act of 1926 and s. 72 of the Act of 1847 as incorporated in the local Act should 
not exist together. 

The matter does not rest there. I would call attention to s. 328 of the Public 
Health Act, 1936. That is a saving provision in these terms: 


“ All powers and duties conferred or imposed by this Act shall be deemed 
to be in addition to, and not in derogation of, any other powers and duties 
conferred or imposed by Act of Parliament, law or custom, and, subject to 
any repeal effected by, or other express provision of, this Act, all such other 
powers and duties may be exercised and shall be performed in the same 
manner as if this Act had not been passed.” 


Now as it seems to me, s. 72 of the Act of 1847 conferred on the plaintiffs a power 
and imposed on them a duty to charge the appropriate rates to the owners of 
houses falling within s. 72, and s. 328 of the Act of 1936, which is in most 
general terms, is apt to include such power and duty in the saving which it 
effects. 

I would also refer to the Water Act, 1945, s. 38, which so far as relevant 
provides : 


““(1) Water rates payable to statutory water undertakers, whether under 
the Public Health Act, 1936, or under any other enactment, shall be payable 
and recoverable in accordance with the provisions of this section and not 
otherwise. (2) Except where an owner of premises who is not himself the 
occupier thereof is liable by or under any enactment, or by agreement with 
the undertakers, to pay the water rate for a supply of water to those premises, 
the water rate shall be payable by the occupier of the premises.” 


It seems to me that sub-s. (2) of that section embodies a clear recognition of 


(1) 86 J.P. 25; [1922] 1 A.C. 27. 
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the existence in some of the enactments in force relating to the supply of water 
—and, I apprehend, enactments whether general or special—of provisions of the 
type of s. 72. That reinforces my conclusion that the Act of 1936 effected no 
repeal of s. 72, which was recognised as a provision of a type which could still be 
on foot at the time when the Water Act, 1945, was passed. 

For these reasons, I am of opinion that the rates claimed against the defendant 
in this case were claimable and must be regarded as having been claimed by 
virtue of s. 72 of the Act of 1847 as incorporated in the local Act, and, being 
referable to that enactment, they were not the subject of the ten per cent. 
discount. Local authorities, I apprehend, have no power to make a gift to a 
ratepayer of a discount which they have no authority to make, and, in my view, 
the plaintiffs here, on the true construction of the relevant enactments, have no 
authority to allow the discount in this case. It was not a matter of determining 
that owners rather than occupiers should pay the rates under s. 129 of the Act 
of 1936. It was a case in which s. 72 of the Act of 1847 incorporated in the local 
Act enjoined that the owner should pay. 

Some reliance was placed on the defendant’s side on certain advertisements 
and to the form of the demand note used by the plaintiffs. It seems reasonably 
clear that when the notices or advertisements in question were issued, the 
plaintiffs were under the impression that the section under which they should 
proceed to recover rates from the owner in cases such as that of the defendant 
was s. 129 of the Act of 1936. I would add that it would seem that in respect of 
the year 1944-45 a ten per cent. discount was in fact allowed. But these matters, 
if I am right in my view of the effect of the legislation to which I have referred, 
merely indicate that the plaintiffs misapprehended the legal position, and could 
not make s. 129 of the Act of 1936 applicable to the case, if, on the true view of 
the law, it wasinapplicable. The plaintiffs had no option but to act in accordance 
with law, and s. 72 enjoined them to charge the defendant, who, under that 
section, was liable to pay without any discount. 

I now turn to the question of jurisdiction. Counsel for the defendant invites 
us to hold that the county court had no jurisdiction to entertain these pro- 
ceedings, and that the proper forum was, curious as it might seem, the Lands 
Tribunal constituted under the Lands Tribunal Act, 1949. The argument 
begins with the Water Act, 1945, s. 38. Sub-section (3) of that section provides: 


‘The water rate payable by any person may after a demand therefor be 
recovered from him by the undertakers either summarily as a civil debt, or as 
a simple contract debt in any court of competent jurisdiction, and, subject as 
hereinafter provided and to the provisions of the next following sub-section, 
where a person fails to pay within seven days after a demand therefor any 
instalment of a water rate payable by him in respect of any premises, the 
undertakers may cut off the supply of water to the premises and recover the 
expenses reasonably incurred by them in so doing in the same manner as 
the instalment due: Provided that if, before the expiration of the said seven 
days, notice in writing is given to them that there is a dispute as to the 
amount due in respect of the water rate, or as to the liability to pay the rate, 
they shall not cut off the supply of water until the dispute has, on the appli- 
cation of either party, been settled by a court of summary jurisdiction.” 


Counsel for the defendant says, in effect, that this section provides for the 
recovery of rates in plain cases of default either summarily—that means before 
the justices as a civil debt—or as a simple contract debt in any court of com- 
petent jurisdiction, which would, generally speaking, mean the county court. 
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In addition to that, it provides for the recovery of the rates by those meang4n 
eases where liability may be disputed. It further makes provision for the 
settlement of disputes in cases where the undertakers seek to avail themselve>of 
the power of cutting off the supply of water. Where that method of collectzen 
or of enforcing payment is resorted to, the proviso applies, so that if before;the 
expiration of the said seven days 


“notice in writing is given to [the undertakers] that there is a dispute as 
to the amount due in respect of the water rate, or as to the liability to pay the 
rate, they shall not cut off the supply of water until the dispute has, on the 
application of either party, been settled by a court of summary jurisdiction.” 


All these, says counsel, are ways of recovering the rates and settling disputes 
in regard to the liability for them or the proper amount of them. 

The matter standing thus, there came into operation the Local Government 
Act, 1948, of which s. 62 (1) provides: 


“So much of any statutory provision as authorises or requires any 
dispute arising in relation to water rates to be determined by a court of 
summary jurisdiction shall have effect as if it authorised or required that 
dispute to be determined by the county court for the county court district 
in which the property in question is situated.” 

Counsel for the defendant claims that the effect of that provision is that all 
disputes of any of the kinds he finds dealt with in s. 38 (3) shall be determined 
by the county court. That would mean that wherever there was a dispute 
as to amount or as to liability, s. 62 (1) of the Act of 1948 had the effect of ousting 
the jurisdiction of the justices and making the sole competent tribunal the county 
court. 

Finally comes the Lands Tribunal Act, 1949. That Act provides, by s. 1 (1), 
that there shall be set up certain tribunals, the tribunal set up in respect of the 
United Kingdom, other than Scotland, being called “‘the Lands Tribunal ”’. 
By s. 1 (3) it is provided: 

“There shall be referred to and determined by the Lands Tribunal .. . 
(e) any question on which, but for this provision, an appeal or reference to 
the county court would or might be made by virtue of s. 49, s. 62 or s. 87 
of the Local Government Act, 1948.” 


It follows, according to counsel’s argument, that, the county court having become 
the sole repository of jurisdiction by virtue of s. 62 (1) of the Act of 1948 the 
whole of that jurisdiction was transferred to the Lands Tribunal. The argument 
would produce a curious result, for it would, as I understand it, involve the 
consequence that all proceedings for the recovery of water rates in which any 
dispute arose as to amount or liability would have to be dealt with by the Lands 
Tribunal, and it seems to me that that would be, to say the least, an inconvenient 
arrangement. Counsel for the defendant conceded that in cases of plain default, 
e.g., the case of a person liable for the rate having disappeared from the district, 
or deliberately absenting himself from the court, or not paying simply because 
he was without means—that in a case of that sort, where the liability was 
undoubted, the jurisdiction might still remain with the court of summary 
jurisdiction or with the county court. But as soon as a dispute as to amount or 
liability arose, then, in his submission, the county court would, under s. 62 (1) 
of the Act of 1948, have been the only competent tribunal, and, after the Lands 
Tribunal Act, 1949, was brought into force, the Lands Tribunal was the only 
competent tribunal. That would, as it seems to me, be productive of great 
inconvenience, because it might not appear whether there was any dispute until 


LRARY 
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the proceedings had been launched, and, if a dispute did emerge in the course 
of proceedings launched before the justices or in the county court, the matter 
would, in mid-hearing, pass into the exclusive jurisdiction of the Lands Tribunal, 
Counsel founded himself to some extent on the words “ authorises or requires ” 
in s. 62 (1) of the Local Government Act, 1948. He said that those words could 
not be satisfied unless the effect of s. 62 (1) was as he submitted it to be. I cannot 
agree with that submission. It must be remembered that s. 62 (1) refers to “so 
much of any statutory provision as authorises or requires any dispute ”’, and so 
forth. So the appropriateness of the words “ authorises or requires ” cannot be 
judged by reference solely to the particular provisions with which we are here 
concerned. 

The opposing view, which seems to me to be preferable and which I adopt, is 
that the effect of s. 62 (1) of the Act of 1948 was to leave the jurisdiction under 
s. 38 (3) of the Water Act, 1945, as it was in all respects except in regard to the 
cases of dispute dealt with in the proviso to sub-s. (3). On that view, the reference 
to any dispute in s. 62 (1) of the Act of 1948 must be construed as referring to a 
dispute such as is mentioned in the proviso. So that the change in jurisdiction is 
limited to those cases in which the undertakers elect to proceed by way of cutting 
off the water instead of taking the defaulter immediately to court. In such cases 
seven days’ notice must be given, and, if notice is given to the undertakers that 
there is a dispute as to the amount due or as to the liability, then they are not to 
cut off the supply of water until, as the matter originally stood under s. 38 (3) 
of the Water Act, 1945, the dispute has been settled by a court of summary 
jurisdiction on the application of either party. Those are the disputes to which 
s. 62 (1) of the Act of 1948 refers, and that is borne out by the use of the very 
same word “dispute” in s. 62 (1). It seems to me to point to the disputes 
referred to, and to only those referred to, in the proviso to s. 38 (3) of the 
Act of 1945. The effect of s. 62 (1) of the Act of 1948 thus, in my judgment, 
was to make the county court instead of a court of summary jurisdiction the 
proper tribunal to deal with disputes notified under the proviso to s. 38 (3). 
The position was changed by s. 1 (3) (e) of the Lands Tribunal Act, 1949, in my 
judgment, only to the extent that the Lands Tribunal was substituted for a 
county court as the tribunal to deal with disputes of the same kind, i.e., disputes 
which might be notified under the proviso to s. 38 (3), and thus become the 
subject of a reference to the county court under that proviso as modified. The 
point is a short one, which I fear I have dealt with at somewhat undue length. 
But, placing the best construction I can on the relevant provisions, I find no 
sufficient ground for holding that the county court did not have jurisdiction in 
this case. . 

In conclusion, I should refer to the brief note of the learned judge’s judgment. 
He said this: 

‘* Claim dismissed on the ground that water was supplied under the Act 
of 1936 as it is a more recent Act, is a consolidating statute and must be 

‘ executed ’ by all local authorities. The Public Health Act, 1936, s. 1 (2), 

defines ‘ local authority ’ as the council of a borough urban district or rural 

district. Plaintiff council is an urban district council. Although one can 
understand why, in certain cases, it may be desirable to retain the old and 
original Act, I cannot see why it should be so in this case.” 
With respect to the learned judge, it seems to me that he did not give due weight 
to s. 328 of the Act of 1936, and did not sufficiently apply himself to the question 
whether, on the assumption that the reference in s. 20 of the local Act to the 
Public Health Acts included all Acts passed and to be passed, nevertheless the 
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provisions of s. 72 of the Waterworks Clauses Act, 1847, as incorporated in the 
local Act were capable of co-existence with the provisions of s. 129 of the Act of 
1936, and, therefore, should not be regarded as entirely repealed by them. For 
these reasons I would allow this appeal. 

Finally, I would observe that as there was some discussion as to the pro- 
priety of this rate on other grounds, nothing said in this judgment is to be 
treated as deciding by implication or otherwise any other question that anyone 
may hereafter seek to raise as to the propriety of the rate. Our decision simply 
is to the effect that the ten per cent. discount claimed by the defendant was not 
properly allowable in this case. 


HODSON, L.J.: I agree. 


LLOYD-JACOB, J.: I also agree. 
Appeal allowed. 


Solicitors: Jaques & Co., for Godfrey Rhodes d& Evans, Halifax; David Garsed 
& Sons, Elland. 
F.G. 


QUEEN’S BENCH DIVISION 


(Lorp GopDARD, C.J., CASSELS AND Donovan, JJ.) 
April 17, 1956 
BROWN AND OTHERS v. DIRECTOR OF PUBLIC PROSECUTIONS 


Local Authority—Borough councillor—Disqualification for voting—‘‘ Pecuniary 
interest °°—Councillor tenant of council house—Question relating to rent of 
council houses—Eaception in case of service offered to public—Local Govern- 
ment Act, 1933 (23 & 24 Geo. 5, c. 51), s. 76 (1). 


Six members of a borough council were tenants of houses owned by the council 
and let to them. At the time of a meeting of the council tenants of the council 
who took in lodgers had to pay an increased rent, and three of the aforementioned 
councillors had lodgers. A resolution was moved that thenceforward no additional 
rent should be paid by tenants of the council who had sub-tenants or lodgers, 
with the proviso that the resolution should not apply to tenants who were members 
of the council. An amendment having been moved to delete the proviso, all 
six councillors, after having declared their interest in the matter, voted against 
the amendment and for the resolution. They were convicted at a magistrates’ 
court on an information charging them with offences against s. 76 (1) of the Local 
Government Act, 1933, in that they had voted at the meeting on a question relating 
to a matter in which they had a pecuniary interest. 

HELD, that it was immaterial whether the appellants gained any pecuniary 
advantage or disadvantage by their vote; that the appellants had a pecuniary 
interest within the meaning of s. 76 (1) in any question relating to the rents of 
council houses; that housing was not a “service’”’ within the meaning of the 
proviso to the sub-section which excepted ‘‘ any matter relating to the terms on 
which the right to participate in any service . . . is offered to the public”; and 
that the appellants were, therefore, rightly convicted. 


Casz StaTEep by justices for the county borough of Northampton. 

The appellants were councillors of the Northampton County Borough Council 
and on May 23, 1955, informations were preferred on behalf of the Director of 
Public Prosecutions against each of them that on Apr. 4, 1955, each appellant, 
being a member of a local authority and having a pecuniary interest in additional 
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payments by council tenants in respect of lodgers and being present at a meeting 
of the council at which additional payments were under consideration, voted 
thereon, contrary to s. 76 (1) of the Local Government Act, 1933. 

The informations were heard at Northampton Magistrates’ Court on July 25, 
1955, when the following facts were proved. At a meeting of the council prior to 
Apr. 4, 1955, the council had resolved that council tenants who sub-let or took in 
lodgers should pay an additional rent to the council. The appellants were 
present at a meeting of the council on Apr. 4, 1955. Each of the appellants 
was the tenant of a dwelling, the property of the said council; the council was 
engaged in an expanding housing programme and owned about eight thousand 
houses in the borough the population of which was about one hundred and four 
thousand, and operated for the selection of tenants a points scheme. Of the six 
appellants three had lodgers in their dwellings. At the meeting of the council 
on Apr. 4, 1955, a recommendation of the housing committee was before the 
council to the effect that the additional payments in respect of sub-tenants and 
lodgers should cease to operate in the case of council tenants who were not 
members of the council. A verbal amendment was moved to delete the exception 
regarding the council members. Each of the appellants then declared his interest 
in the matter as a tenant of the council. The town clerk drew attention to the 
provisions of s. 76 of the Act of 1933. The appellants voted against the amend- 
ment and in favour of the resolution. It was contended by the appellants that 
(i) housing is a service offered to the public and, therefore, came within the 
proviso to s. 76 (1) of the Act of 1933; (ii) when voting on the amendment and on 
the substantive resolution the appellants had no pecuniary interest in the 
matter in that they were merely subjecting themselves to a specific pecuniary 
detriment; (iii) three appellants, having no lodgers, had no pecuniary interest 
in either the amendment or the resolution. It was contended by the respondent 
that (i) the proviso to s. 76 (1) did not apply, and (ii) the appellants had a 
pecuniary interest as council house tenants in any matter affecting the conditions 
of tenancy of council houses. The justices were of opinion that in voting in the 
circumstances each of the appellants committed an offence contrary to s. 76 of 
the Act of 1933, and fined each of the appellants the sum of £2. The appellants 
appealed. 

Sir Hartley Shawcross, Q.C., and Miss J. Graham Hall for the appellants. 

The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), Rodger Winn and Paul 
Wrightson for the respondent. 


LORD GODDARD, C.J.: There is no suggestion in the present case of 
any corruption or improper motive on the part of the appellants, and the justices 
in convicting only inflicted a nominal fine because they recognised this. The 
simple question is whether or not the vote which the appellants gave on Apr. 4, 
1955, was contrary to s. 76 (1) of the Local Government Act, 1933. It is of 
the greatest importance that there should be a strict observance of the Act. 
At the meeting of the council on that date a resolution was proposed : 


“That except in the case of tenants of council dwellings who are mem- 
bers of the council the requirements contained in recommendation (2) of 
para. (8) of the report of the Housing Committee of Feb. 15, 1954, that 
tenants of council houses who sub-let or take a lodger or lodgers shall 
make payments to the council in respect thereof, shall cease to operate as 
from May 2, 1955 . . .” 


If that resolution had gone through, the effect would have been that persons 
who were not councillors but who occupied council houses would not have to 














Justic 


take 
witl 
These 
me ths 
the res 
the pe 
interes 
which 
who al 
not a ] 
If, ther 
they m 
terms ¢ 
but als 
he is pa 
he has | 
that th 
The rey 
he mus 
The 1 
proviso 
“¢ 
matte 
or as 
any 1 
servic 
Counsel 
service, 
it does r 
of this s 
as rende 
willing t 





the 
} of 
nts 


» of 


The 
. 4, 
; of 
(ct. 


it 
ll 


ons 
» to 








Justice of the Peace and Local Government Review Reports. July 28, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 305 


pay, but members of the council if they had council houses would have to pay 
this extra levy if they sub-let or took in lodgers. An amendment was then 
moved: 
“That the words ‘ except in the case of tenants of council dwellings who 
are members of the council’ be deleted from the recommendation.” 


That would put the members of the council on the same footing as other tenants 
of the council, and if that amendment had been carried, it would have been a 
pecuniary benefit to the members of the council who were tenants of council 
houses. The appellants voted against that amendment and so were not voting 
in favour of their getting a pecuniary advantage. 

The first point to consider in the present case is whether it makes any difference 
that the appellants got any pecuniary advantage or disadvantage. Section 76 (1) 
reads as follows: 


“If a member of a local authority has any pecuniary interest, direct or 
indirect, in any contract or proposed contract or other matter, and is 
present at a meeting of the local authority at which the contract or other 
matter is the subject of consideration, he shall at the meeting, as soon as 
practicable after the commencement thereof, disclose the fact, and shall not 


take part in the consideration or discussion of, or vote on any question 
with respect to, the contract or other matter.” 


These six persons did disclose their interest, but they did vote. It seems to 
me that the sub-section is drawn in such terms that it does not matter whether 
the result of the vote would be to the pecuniary advantage or disadvantage of 
the person voting. Parliament has not said that they may vote against their 
interest and not for their interest; it says they must not vote on any matter in 
which they have a pecuniary interest. For myself I cannot see that councillors 
who are tenants of council houses and are paying the rent of those houses have 
not a pecuniary interest. It seems to me that they have a pecuniary interest. 
If, therefore, any question comes up with regard to the rents of those houses, 
they must not vote. That is the only construction I can put on the very wide 
terms of this sub-section which, it will be observed, relate not only to direct, 
but also to indirect, interest. A man undoubtedly has a pecuniary interest if 
he is paying a rent for a house. Parliament has said that on any matter in which 
he has a pecuniary interest he should not vote at all, and it is no answer to say 
that the vote which he recorded was a vote against his pecuniary advantage. 
The reply to that is that it was a vote in respect of his pecuniary interest, and 
he must not vote at all. 

The next matter that has to be considered is this: the sub-section contains a 
proviso 

“that this section shall not apply to an interest in a contract or other 

matter which a member may have as a ratepayer or inhabitant of the area, 

or as an ordinary consumer of gas, electricity or water, or to an interest in 

any matter relating to the terms on which the right to participate in any 

service, including the supply of goods, is offered to the public.” 


Counsel for the appellants submitted to us and contertded that housing is a 
service. In one sense, no doubt, it is regarded nowadays as a social service, but 
it does not seem to me that the provision of a house is a service within the terms 
of this sub-section. A landlord who has houses to let is not as a rule regarded 
as rendering a service. He has houses which, as a commercial proposition, he is 
willing to let to tenants, and a tenant who rents a house is not as a rule said to be 
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taking the advantage of a service. He is the tenant of a house for which he 
pays arent. I think that “to participate in any service” refers to services 
which local authorities provide for the public, not to the provision of a house 
in which a person may live. Another thing which has certainly influenced me in 
coming to a conclusion is that the words of the proviso are 


“an interest in any matter relating to the terms on which the right to 
participate in any service . . . is offered to the public.” 


I suppose “right” must mean legal right. A person, either a ratepayer or 
anybody else, has no right to get a house. He may get a house if the local 
authority choose to let him have one. Once the local authority let a person 
have a house, no doubt, services, sanitary and otherwise must be provided, in 
the same way that a householder is entitled to become an ordinary consumer of 
gas or water supplied by the undertaking for the area where the house is situated. 
I think that point also fails. 

The last point taken by counsel for the appellants was that three of the coun- 
cillors had no lodgers at the time when they voted. Counsel therefore says that 
they had no pecuniary interest in the matter which was under discussion, and it 
is not enough to say they might take in lodgers. The answer is the same as the 
answer to the first point, that the resolution dealt with the rents of council 
houses, and the councillors who are tenants of council houses must abstain from 
voting on any matter relating to housing. It is perfectly true to say that 
anomalies may occur, if they are really anomalies, though I do not think they 
are, e.g., councillors might vote on those matters knowing perhaps that in a 
fortnight’s time or a month’s time they themselves would be the occupiers of 
council houses and pay rent. One cannot deal with every point that arises, 
but if a person occupies a council house, I think he is debarred by the terms of the 
sub-section from voting on any matter relating to those houses. For these 
reasons I think the justices came to a correct decision, and the appeal fails. 


CASSELS, J.: Lagree. I am satisfied that the appellants acted bona fide, 
but they acted in breach of s. 76 (1) of the Local Government Act, 1933. I 
should be prepared to hold that housing is not @ service within the meaning of 
the proviso to that sub-section. I think that it is an activity on the part of the 
local authority, and if a councillor happens to be the tenant of a council house, it 
is quite clear that s. 76 (1) precludes him from taking part in any discussion 
concerning matters of rent with regard to council houses. I have nothing further 
to add. 


DONOVAN, J.: I agree with what Lorp Gopparp, C.J., and CassELs, J., 
said about the construction to be put on the word “service ” in the proviso to 
8. 76 (1). With regard to the other matters, the effect of the amendment which 
was proposed would have been that three of the appellants would be under 
liability to make the additional “‘ lodgers payment ” and to free the other three 
from a future liability to do so should they ever, as regards the council house they 
had, decide to take in lodgers or sub-let. That being so, the amendment in my 
view was a matter in which all the appellants had a pecuniary interest, and they 
all voted on it. It is true they voted against the amendment, but the sub-section 
prohibits them from voting at all. 

As regards the substantive resolution, the position is this: the council was 
voting to free all tenants other than councillor tenants from the liability to make 
future additional payments in respect of lodgers or sub-letting. The appellants 
voted in favour of that proposal, and, therefore, voted to preserve their own 
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liability, actual or possible. The object of s. 76 (1) is clearly to prevent coun- 
cillors from voting on a matter which may affect their own pockets and, there- 
fore, may affect their judgment, and a councillor’s judgment may be affected by 
a proposal to preserve his liability just as much as by a proposal to terminate it, 
particularly where other persons in a like situation are being relieved from the 
same liability. In those circumstances, no narrow construction ought to be put 
on the words “‘ pecuniary interest ”’ in their context in s. 76 (1); in particular they 
ought not to be construed—and the contrary has not been suggested—as meaning 
pecuniary advantage. The appellants had a pecuniary interest in the sense 
that an existing liability in the case of some, and a possible future liability in 
the case of others, was going to be maintained, and in that way their pockets 
were or might be affected. Speaking for myself, I think that is enough, and it is 
therefore immaterial that the appellants voted in favour of preserving the 
liability. When I say that three councillors might have their pockets affected 
in future, I am referring to the others who had not taken in lodgers or sub-let. 
They each had a house which was a potential income-producing asset, and their 
case is different from that of the councillor who merely had a hope of getting a 
house in future. I agree with the other members of the court that the appeal 
should be dismissed. 

Appeal dismissed. 


Solicitors: Parker, Thomas & Co., for Max Engel & Co., Northampton; 
Director of Public Prosecutions. 
T.R.F.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., and Davies, J.) 
April 18, 1956 
SMYTH v. SMYTH 


Husband and Wife—Maintenance—Discharge of order—Conflicting decisions of 
High Court and magistrate’s court—*‘ Fresh evidence ’—Summary Jurisdiction 
(Married Women) Act, 1895 (58 and 59 Vict., c. 39), s. 7, s. 10. 

On April 14, 1954, the wife’s complaint that the husband had been guilty of 
persistent cruelty to her was found by the magistrate to have been proved and an 
order was made in her favour under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949. The wife then presented a petition for divorce 
on the ground of the husband’s cruelty. The allegations in the petition were the 
same as those made before the magistrate with some additional charges relating to 
incidents occurring after the date of the magistrate’s order. The petition was 
dismissed on the ground that the charges therein had not been sufficiently proved, 
and the husband applied to the magistrate under s. 7 of the Act of 1895 for the 
discharge of the order of April 14, 1954. The magistrate refused the application 
under s. 10 of the Act, he being of the opinion that the matter would be more con- 
veniently dealt with by the High Court. On appeal by the husband, 

Hep: the magistrate ought to have discharged the order since (a) the decision 
of the High Court was “‘ fresh evidence ” within the meaning of s. 7 of the Act, 
and (b) his court, and not the High Court, alone had jurisdiction to discharge the 
order, and, as s. 10 of the Act was, therefore, inapplicable, the husband had 
rightly appealed under s. 11 of the Act to the Divisional Court which would exercise 
its power under r. 71 (6) of the Matrimonial Causes Rules, 1950, and discharge the 
order. 


AppEAL by the husband against an order of a metropolitan magistrate sitting 
at the Lambeth Magistrate’s Court. 
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On Mar. 10, 1954, the wife left the husband, and a summons was issued against 
him on her complaint that he had been guilty of persistent cruelty to her. At the 
hearing at the Lambeth Magistrate’s Court on Apr. 14, 1954, the wife’s complaint 
was found proved and an order containing a non-cohabitation clause was made in 
her favour under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895to 1949. On Oct. 11, 1954, the wife presented a petition for divorce onthe ground 
of the husband’s cruelty, the particulars of cruelty being the same as the allega- 
tions which had been made by the wife in the magistrate’s court, with additional 
allegations of incidents between Apr. 14, 1954 and the date of presentation 
of the petition. The husband by his answer denied the alleged cruelty. The 
suit came before Mr. Commissioner GRAZEBROOK, Q.C., on Oct. 31, 1955, and on 
Nov. 2, 1955, the commissioner, having heard all the evidence, found that the 
wife had not sufficiently proved the contents of her petition which, accordingly, he 
dismissed. On Nov. 23, 1955, a summons was issued against the wife on the 
husband’s application by way of complaint in the Lambeth Magistrate’s Court 
for the discharge of the order of Apr. 14, 1954, on the ground that the wife’s 
divorce petition had been dismissed. On Dec. 28, 1955, the husband’s applica- 
tion was refused under the provisions of s. 10 of the Summary Jurisdiction 
(Married Women) Act, 1895, the court being of the opinion that the matter in 
question between the parties would be more conveniently dealt with by the 
High Court. In the statement of his reasons, the magistrate stated : 


“This court found that the wife had established persistent cruelty and 
made a separation order accordingly. The High Court has since found that the 
wife had not proved cruelty. I have no means of knowing to what extent, 
if at all, the finding of the High Court negatives the finding of this court. 
I am therefore of opinion that the question whether the separation order 
ought to be discharged can more conveniently be dealt with by the High 
Court.” 


The husband now appealed. 


B. Garland for the husband. 
L. D. E. Cullen for the wife. 


LORD MERRIMAN, P.: It is important to note that it was formally 
admitted for the purposes of this appeal that the wife’s petition filed on Oct. 11, 
1954, included in their entirety all the allegations of misconduct which had been 
put forward before the learned magistrate in support of her complaint of per- 
sistent cruelty. In fact, without my going into details, certain additional 
allegations, occurring in the interval of some seven months between the hearing 
before the magistrate and the filing of the petition, had been added. That, 
of course, merely emphasises the fact that not only on the same material, but on 
the same and additionl material, the High Court decided that the charge of cruelty 
was not established. That position as to fresh evidence is precisely covered by 
Kendall v. Kendall (1) in which I gave the leading judgment. That case, like the 
present, was an attempt by a wife to establish a charge of cruelty which had 
succeeded in the magistrates’ court and had failed in the High Court, and, to 
show how completely the two cases are alike, I will read a few lines from my own 
judgment: 

“We have looked at the notes of the evidence taken at the original 

hearing in 1944. It is quite clear from those notes, as we now know the 
wife herself [here I substitute ‘ counsel for the wife ’] admitted, that the 


(1) 117 J.P. 8; [1952] 2 All E.R. 1038n. 
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cruelty then alleged coincided item by item, so far as was possible, with the 
cruelty alleged by her in her petition for divorce on the ground of cruelty, 
which was dated Aug. 2, 1951. I say ‘so far as was possible ’, because the 
last two paragraphs of her petition contained allegations of incidents which 
occurred after the original hearing and so could not have then been brought 
before the justices. In every other respect the charges are identical.” 


Mutatis mutandis every word of that short passage applies, and admittedly 
applies, to the present case. I went on: 


** On Mar. 24, 1952, the petition came before His Honour JupGE Stewart, 
sitting as a commissioner in divorce at York, and was dismissed on the 
merits, the learned judge finding that the charges of cruelty in the petition 
were not proved. Thereupon the husband took out this summons, putting 
forward, as he was fully entitled to do, the dismissal of these identical 
charges as fresh evidence.” 


That last sentence is the crux of the matter and invites one to look at s. 7 of the 
Summary Jurisdiction (Married Women) Act, 1895, which is the foundation of 
the jurisdiction of a court of summary jurisdiction to discharge an order that 
it has already made. 

Leaving aside the question of variations of amount, which does not arise in 
the present case, to which the words “‘ upon fresh evidence ” no longer apply, 
8. 7 provides: 


“A court of summary jurisdiction acting within the city, borough, petty 
sessional or other division or district, in which any order under this Act 
or the Acts mentioned in the Schedule hereto, or either of them, has been 
made, may, on the application of the married woman or of her husband, 
and upon cause being shown upon fresh evidence to the satisfaction of the 
court at any time, alter, vary, or discharge any such order .. .” 


It is not necessary for me to read the rest of the section. Two things are plain. 
The jurisdiction, so far as this Act is concerned, is plainly entrusted to what is 
now called the magistrate’s court which made the order, and that court has 
to be satisfied that good cause has been shown on fresh evidence. The point 
in the citation from Kendall v. Kendall (1), which I have already read, is that 
on the authority of Pratt v. Pratt (2), a decision of the High Court contrary 
to and inconsistent with that originally arrived at by the magistrate’s court 
is fresh evidence, on which cause may be shown to the satisfaction of the 
magistrate that the order ought to be discharged. Moreover, it is important to 
notice that, so far as I am aware (and no other jurisdiction has been suggested in 
the argument. before us), it is the court which made the order, or any other 
magistrates’ court which by later legislation may be empowered to act, to which 
the jurisdiction to discharge is granted. If authority is necessary for that, 
we have been reminded that as long ago as Knott v. Knott (3), in which, according 
to the headnote the rival jurisdictions of the High Court and the magistrates’ 
court, and the method of harmonising them, were discussed, I am reported as 
saying : 
“The Divorce Court, [counsel] argues (rightly, as I think), has no juris- 
diction to set aside the order for maintenance: the justices alone have that 
power under the Act of 1895.” 


(1) 117 J.P. 8; [1952] 2 All E.R. 1038n. 
(2) (1927), 137 L.T. 491. 
(3) 99 J.P. 329; [1935] P. 158. 





Justice of the Peace and Local Government Review Reports. July 28, 1956. 


310 JUSTICE OF THE PEACE AND Vol. 


No authority to the contrary has been cited, and, in effect if not in terms, 
counsel for the husband has agreed that that is a correct statement of the law. 
There are other cases in which precisely the same inference may be drawn, and 
I propose to act on that basis. Indeed, there is the authority of the Court 
of Appeal in a case which is all-important here, namely, Perks v. Perks (1), 
to which we were referred by counsel for the husband. That shows that, at any 
rate in matters which Lorp GREENE, M.R., described as questions of pure 
maintenance, jurisdiction to discharge an order is held, not by the High Court, 
but by the justices. That was at a time before the precursor to s. 23 (1) of 
the Matrimonial Causes Act, 1950, was passed, namely, the Law Reform (Mis- 
cellaneous Provisions) Act, 1949, s. 5 (1), giving the High Court the same jurisdic- 
tion as the magistrates’ court to make an order on the ground of wilful neglect 
to maintain. 

To that extent only, the point which was decided in Perks v. Perks (1) is 
distinguishable from that which is being dealt with in the present case. In my 
opinion, though it was necessary, no doubt, for LoRp GREENE to qualify his 
judgment throughout by dealing with the clear case as it was at that time, in 
which the justices alone had jurisdiction directly to award maintenance, and to 
distinguish that case from the ancillary right of the High Court to award main- 
tenance in connection with matrimonial causes, the distinction properly drawn 
in that case has no real bearing on the matter which is before us, for the 
essence of the decision was this, that the magistrates’ court had and the High 
Court had not jurisdiction to deal with the discharge of orders. 

The present case was presented to and dealt with by the learned magistrate 
very summarily. Counsel who appeared in the case for the wife, and who, 
incidentally, had appeared in the divorce suit, has told us, and, of course, we 
accept it unreservedly, that he was prepared to show item by item, so far as was 
necessary, what is now the admitted identity of the facts leading to the conflicting 
decisions by the magistrates’ court and the learned commissioner on the subject of 
these allegations of cruelty. That makes it difficult to understand howit comes about 
that in his reasons for declining to deal with the matter and saying that it is 
more convenient that it should be dealt with by the High Court under s. 10 of the 
Act of 1395, the learned magistrate had 

‘*no means of knowing to what extent, if at all, the finding of the High 
Court negatives the finding of this court.” 

He began by saying that his court had 

“found that the wife had established persistent cruelty and made a 
separation order accordingly. The High Court has since found that the wife 
had not proved cruelty ”’, 

and then comes the sentence which I have just read. The means were there if 
he would but have allowed counsel a few minutes in which to expound the 
subject, but instead, he said that he was of opinion that the question whether or 
not the separation order ought to be discharged could more conveniently be 
dealt with by the High Court. That, of course, involves reference to s. 10 of the 
Act of 1895, which reads as follows: 

“If in the opinion of a court of summary jurisdiction the matters in 
question between the parties or any of them would be more conveniently 
dealt with by the High Court, the court of summary jurisdiction may refuse 
to make an order under this Act, and in such case no appeal shall lie from the 
decision of the court of summary jurisdiction: Provided always, that the 


(1) 110 J.P. 94; [1945] 2 All E.R. 580; [1946] P 1. 
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High Court or a judge thereof shall have power by order in any proceeding 
in the High Court relating to or comprising the same subject-matter as the 
application so refused as aforesaid, or any part thereof, to direct the court 
of summary jurisdiction to re-hear and determine the same.” 


Clearly the proviso does not touch the matter of the present appeal. It is argued 
that that section makes this appeal wholly inappropriate, that we are doing some- 
thing which the section says we ought not to do. The question is, what is the scope 
of s. 10, and that is where we come back to Perks v. Perks (1). The point of 
that decision was that s. 10 only applies to cases in which there is concurrent 
jurisdiction to deal with the particular complaint both in the magistrates’ court 
and in the High Court. Lorp GREENE, M.R., said: 


“Those words ‘more conveniently dealt with’ alone clearly suggest, 
to my mind, that the legislature was considering a case of concurrent 
jurisdiction and the question which was the more convenient forum ”’, 


and then he pointed out that there were certain matters in which there was 
concurrent jurisdiction, but pure questions of maintenance were not among them. 
In fact, as I have already said, and I believe rightly, for no authority has been 
cited to the contrary, we are not dealing here with a case of concurrent jurisdiction 
at all. The magistrates’ court alone has, and the High Court has not, power to 
discharge a magistrates’ order. Similarly, pu Parca, L.J., said: 


“Tf there is no existing jurisdiction in the High Court to deal with the 
matters in question, then it is wrong to say that those matters may more 
conveniently be dealt with by the High Court.” 


That is the answer to the whole thing. The magistrate was wrong in saying that 
this matter could be more conveniently dealt with by the High Court, because 
he was imposing on the High Court, or assuming that the High Court had, a 
jurisdiction which it had not at all. There was no balance of convenience 
between the two fora. His court was the forum which alone could “ con- 
veniently ”’ try the issue, because he alone had the jurisdiction. 

Is this appeal, then, maintainable? It is a formidable argument that on any 
view of the matter the present is a case of a magistrate who has declined juris- 
diction which he ought to have assumed and, therefore, that application ought to 
be made to the Queen’s Bench Divisional Court for an order of mandamus. 
It is no part of my business to lay down principles on which that tribunal acts, 
but the answer to that argument is, if my recollection is right, that the Queen’s 
Bench Divisional Court is unlikely to grant an order of mandamus when there is 
an alternative form of relief. So that we come back to the question whether 
this appeal lies, and, if it does, whether we ought not to deal with it. In my opinion, 
it is implicit in the judgment of Lorp GREENE, M.R., in Perks v. Perks (1) that 
this appeal does lie, for he concludes his judgment in these words: 


“In my opinion, the judge had no jurisdiction to discharge the order, and 
the matter ought to have been dealt with by the stipendiary magistrate. 
The stipendiary magistrate had no power to issue his so-called certificate 
refusing to entertain the application. He ought to have entertained it and 
decided it. If either party had been aggrieved by his decision, there was a 
right of appeal under s. 11. That is the proper procedure.” 


Section 11, the opening words of which are important and are relied on by counsel 
for the wife, reads: 


(1) 110 J.P. 94; [1945] 2 All E.R. 580; [1946] P. 1. 
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“*Save as is hereinbefore provided, an appeal shall lie from any order or the 
refusal of any order by a court of summary jurisdiction under this Act to the 
Probate, Divorce and Admiralty Division of the High Court of Justice 


If section 10, which is manifestly included in the words ‘‘Save as is hereinbefore 
provided”, does apply, it does otherwise provide and then there is no right of 
appeal; but if s. 10 does not apply then there is a right of appeal because it is 
not “‘ otherwise hereinbefore provided.”” In my opinion it is plain that s. 10 
does not apply, for the reason that I have given. Section 10 applies to a conflict 
of concurrent jurisdictions and not to a case like the present where the only juris- 
diction lies with the magistrate. It is said with some force that, assuming that 
the magistrate had decided the matter, the words of LoRD GREENE: 


“If either party had been aggrieved by his decision, there was a right of 
appeal unders. 11. That is the proper procedure ”’, 


only apply to the decision Aye or No to discharge the order on the merits. Clearly 
they apply to that, but I cannot see any reason why they should apply only to 
that. Supposing the magistrate had assumed jurisdiction which he was entitled to 
assume, he could have decided whether or not the order should have been 
discharged. That would have been a decision on the merits which plainly would 
have given a right of appeal. In the present case he has refused to make the 
order for a wrong reason, and dismissed the application, and in my opinion that 
is plainly a matter of appeal which is covered by the exact words of s. 11, “ the 
refusal of any order ’’; that is to say he has refused to make an order discharging 
the original order, and as it is not ‘‘ otherwise provided ”’ that is plainly a matter 
of appeal under s. 11. 

In my opinion, therefore, we have jurisdiction to hear the present appeal, and, 
incidentally, now that I have stated my opinion, and assuming that Davirs, J., 
agrees with it, I also say that we have power to extend the time for the appeal, 
which is out of time, and propose that we do so. Then, how ought we to deal 
with it? It is said that we ought to send it back to the magistrate, and that we, 
instead of the Queen’s Bench Division, ought to order him to hear and determine. 
I do not think that that is necessary. Rule 71 (6) of the Matrimonial Causes 
Rules, 1950 provides: 


““ The Divisional Court may draw all inferences of fact which might have 
been drawn in the court below and may give any judgment and make any 
order which ought to have been made...” 


In my opinion it is plain that the learned magistrate ought to have made the 
order that the husband’s complaint was proved to his satisfaction and that the 
original order should be discharged. As he has failed to make that order, in 
my opinion we have the power to make it, and I propose that we should do so. 


DAVIES, J.: I agree, and would add only a few words on one point, namely, 
whether or not an appeal lies to this court from the refusal of the learned magis- 
trate to adjudicate on the husband’s application to discharge the original order. 
As I read s. 10 of the Summary Jurisdiction (Married Women) Act, 1895, the 
effect of it is that in any matter where there is concurrent jurisdiction in a court of 
summary jurisdiction and in the High Court, that is to say, where the matter may 
be investigated and determined by either court, then, if in the opinion of the 
court of summary jurisdiction the matter would be more conveniently dealt with 
by the High Court, the court of summary jurisdiction may refuse to adjudicate. 
In a case falling within the ambit of the section there is to be no appeal from the 

















myse 
conte 
think 
as be 
same 
the p 


Sol 


CasE 

An ir 
Sessions 
officer, 
his wife 
relation 











Justice of the Peace and Local Government Review Reports. July 28, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 313 


judicial exercise of its discretion by the court of summary jurisdiction, subject 
to the proviso that the High Court, in its turn, if it thinks that the matter is 
more suitable for a court of summary jurisdiction, may send it back. All this 
presupposes that the matter is one within the jurisdiction of the High Court. 
If, as in the present case, the matter is not within the jurisdiction and competence 
of the High Court at all, then, in my judgment, s. 10 never comes into play. 
That being so, the special prohibition of appeals against what I have described 
as the discretionary order which may be made under the section can have no 
application either, and, as Lorp MERRIMAN, P., has said, the matter remains 
at large under the general provisions of s. 11, which provides that an appeal shall 
lie from, amongst other things, any refusal of an order by a court of summary 
jurisdiction. 

I have thought it right to add this because, if I may say so with respect, 
although the concluding sentences of the judgment of Lorp GREENE, M.R., in 
Perks v. Perks (1), are plainly wide enough to cover the present situation, I, for 
myself, doubt whether the learned Master of the Rolls in that case was actually 
contemplating an appeal on a point like the present one. He may well have been 
thinking of an appeal from an actual decision on the merits one way or the other 
as between a husband and wife on an application to discharge. The result is the 
same, of course, though, perhaps, arrived at on a narrower ground. I agree that 
the present appeal should be allowed and the original order be discharged. 


Appeal allowed. 
Solicitors: Lewis & Shaw; Kearton & Co. 
G.F.L.B. 
(1) 110 J.P. 94; [1945] 2 All E.R. 580; [1946] P. 1. 


QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., CASSELS AND Donovan, JJ.) 
April 18, 1956 
WEST v. JONES 


Road Traffic—Disqualification—Limitation to “driving motor cars for private 
purposes ”’—Validity—Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), 
8. 6 (1). 

Justices disqualified the respondent, who had been convicted of aiding and 
abetting the driving of an uninsured motor vehicle, “ for driving motor cars for 
private purposes.” On appeal by the prosecutor on the ground that disqualifica- 
tion could be limited only ‘ to a class or description of vehicle ”’, 

HELD: that the justices had no power to limit the disqualification under 
s. 6 (1) of the Road Traffic Act, 1930, according to the use of the vehicle, and that 
the case must be remitted to them with the direction to remove the limitation so 
as to render the disqualification a general one. 

Case StatTep by Essex justices. 

An information was preferred at a magistrates’ court for the Rochford petty 
sessional division of Essex by the appellant, Frederick Walter West, a police 
officer, charging the respondent, John James Jones, with aiding and abetting 
his wife in driving a motor car without a third party insurance being in force in 
relation to her driving, contrary to s. 35 of the Road Traffic Act, 1930. The 
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justices convicted the respondent and disqualified him “ for driving motor cars 
for private purposes.” The appellant appealed and contended that the Act 
provided that disqualification could be limited only to “a class or description 
of vehicle.” 

F. H. Lawton for the appellant. 

The respondent appeared in person. 


LORD GODDARD, C.J.: This is a Case stated by justices for the Roch- 
ford division of the county of Essex, before whom the respondent was convicted 
of aiding and abetting the driving of a motor-car which was uninsured. In 
one respect it was a serious case, for the respondent was allowing his wife, who 
did not hold a driving licence, to drive at night on the Southend road at Rayleigh, 
a road on which at all times of the day and night there is a fair amount of traffic. 
The respondent was convicted, and then came the question of disqualification. 
The justices rightly held that there were no special circumstances which would 
entitle them to refuse to order disqualification, but they saw that it was a hard 
case on the respondent who had just set up in business as a car dealer. They 
thought that they could disqualify him for driving a motor-car, as they put it, 
‘“‘for private purposes’, which would enable him to drive under trade plates 
in the course of his business. 

The words of the proviso to s. 6 (1) of the Road Traffic Act, 1930, are these: 

“. . . if the court thinks fit, any disqualification imposed under this 

section may be limited to the driving of a motor vehicle of the same class 
or description as the vehicle in relation to which the offence was committed.” 


That has nothing to do with the use of the vehicle; it refers to the class or 
description. The difficulty which has arisen in these cases is that s. 2 of the 
Act divides motor vehicles into different ‘“‘ classes ’’, but does not divide them 
into different ‘‘ descriptions ”’, and there is nothing in the Act which shows what 
Parliament meant by the word “description”. The classes are: ‘‘ Heavy 
locomotives, light locomotives, motor tractors, heavy motor cars, motor cars, 
motor cycles, and invalid carriages.”” Then, by s. 2 (2): 

‘** Provision may be made by regulations for—(i) subdividing any such 
class as aforesaid, whether according to weight, construction, nature of tyres, 
use or otherwise, and making different provision with respect to each sub- 
division.” 

That has never been done, and, so far as motor-cars are concerned, they remain 
in the class in which they are in the Act. 

The case before this court in which this difficulty first arose was in 1955, 
Petherick v. Buckland (1). When the driver in that case was committing the 
offence of which he was convicted he was driving what is known as a five-cwt. 
tradesman’s van, and the justices disqualified him from driving a five-cwt. van. 
Not unnaturally, the police took up the case and said: ‘‘ There is no such class 
or description as a five-cwt. van ’’. There certainly is not a class of five-cwt. vans 
dealt with in the Act, and we said: ‘‘ The Minister, as he does in various regula- 
tions, talks about a description of vehicles. He makes his own descriptions. 
We do not see why the justices should not’. But that is the description of @ 
van. 

In the present case, the justices have purported to limit the disqualification 
by having regard to the use of the car. There is nothing in the Act which 
enables them to do that. Therefore, the only thing this court can do is to allow 


(1) 129 J.P. 82; [1955] 1 All E.R. 151. 
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this appeal and remove from the disqualification the limitation that was imposed. 
The respondent must be disqualified for driving motor cars as defined in s. 2 (1) (e) 
of the Act, but I can, at any rate, give him this comfort. This court has held 
that when justices refuse to impose a disqualification, and this court has had to 
impose one, the disqualification must date from the conviction. That is a matter, 
also, which should be put right by legislation, because in this case the disqualifi- 
cation must date from Nov. 9, 1955, and we are now at Apr. 19, 1956. The 
respondent has been able to drive, though he ought not to have been able to 
drive, ever since Nov. 9, and the disqualification goes back to that date. The 
Act also provides that a person may apply to the court after six months’ dis- 
qualification to remove the disqualification, and I dare say in the circumstances 
that, if the respondent applies to the justices at their first sitting after May 9, 
they may see fit to remove the disqualification. I think that in all the cireum- 
stances this court would not disapprove of their doing so. We are, however, 
bound to say that, in our opinion, the justices had no power to limit the dis- 
qualification in the way in which they have done, and the order must, therefore, 
be as I have said. 


CASSELS, J.: I agree. 


DONOVAN, J.: I agree. In my view, the words “ class or description ” 
in s. 6 (1) of the Road Traffic Act, 1930, whatever else they mean, do not include 
the purpose for which a vehicle of any particular class or description is used. 
When one has said that, one has said all that is needed to decide this case, and I 
refrain from considering what is the meaning to be attributed to the word 
“description *” because that may be an insoluble problem arising out of loose 
drafting which can only be cured by Parliament. 

Appeal allowed. 

Solicitors: Sharpe, Pritchard & Co., for D. E. Morgan, Chelmsford (for the 
appellant). 

T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., CASSELS AND DONOVAN, JJ.) 
April 25, 1956 
CULLEY AND OTHERS v. HARRISON 


’ 


Sunday Observance—Public entertainment—‘ Place ’’—Part of large park railed 
off for motor cycle competition—Sunday Observance Act, 1780 (21 Geo. 3, 
c. 49), s. 1. 

The appellants conducted a motor cycle competition in a large park on a Sunday. 
The course on which the competitors rode was divided off by a wire and rope 
barrier, and members of the public who had bought tickets were admitted to the 
land adjoining the course as spectators. The appellants were convicted by justices 
of an offence against s. 1 of the Sunday Observance Act, 1780, in that they had 
used on a Sunday for public entertainment a place to which persons were admitted 
by the payment of money, whereby the place was deemed to be a disorderly 
place. On appeal, 

HeEtp: that the word “ place ”’ in s. 1 was not to be used ejusdem generis with 
the words “‘ any house, room ” which preceded it and was not restricted by those 
words; that the part of the park used for the competition was a “‘ place *” within 
the meaning of the section; and that the conviction was, therefore, right. 


Cask StaTep by justices for the county of Lancaster. 
On Oct. 14, 1955, the respondent, a police officer, preferred informations against 
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the appellants Norman Leslie Culley, Joseph Clunan, Clifford Clegg and John 
Ashworth, charging, in each case, that on Aug. 7, 1955, the appellants used a 
certain place, namely, Cuerden Park, for public entertainment, to wit, a “ motor 
cycle scramble ’’, to which persons were admitted by the payment of money, such 
day being the Lord’s Day, called Sunday, whereby the said place was deemed to 
be a disorderly place, contrary to s. 1 of the Sunday Observance Act, 1780, and 
s. 1 (3) of the Common Informers Act, 1951. At the same time the respondent 
preferred informations against the appellants Reginald William Haley and 
Arthur Bentley Gaskell charging them with having aided and abetted the 
appellants Culley, Clunan, Clegg and Ashworth to commit the said offences. 

The informations were heard at a magistrates’ court sitting at Leyland 
on Oct. 31, 1955, when the following facts were found. On Sunday, 
Aug. 7, 1955, a type of competition or race known as a “ motor cycle 
scramble’ was held at Cuerden Park. Members of the public were 
admitted as spectators to the motor cycle scramble, which was a_ public 
entertainment, by the payment of money or by tickets sold for money, 
The first-named appellants took part in managing or conducting the enter- 
tainment, and the appellants Haley and Gaskell aided and abetted them. 
Cuerden Park was an extensive park consisting of many acres to which, on the 
day of the competition, access was gained by the public by an entrance known as 
Stag Lodge. On that day, at intervals along the road leading from the entrance 
through the park, officials were stationed to stop vehicles, and, after making 
the appropriate charge for parking, to direct the vehicles to the areas, consisting 
of many acres, used as parking places for vehicles. At a point about a quarter 
of a mile from the Stag Lodge entrance, the course on which the competitors 
rode was divided off by a wire and rope barrier, and admittance to the land 
adjoining the course was gained by the public by the purchase of tickets at seven 
places in the barrier, the charge being Is. 6d. for each adult and 6d. for each 
child. Only a small portion of the course could be seen by persons at points 
between the Stag Lodge entrance and the barrier without passing the barrier 
or purchasing a ticket. There were no buildings or structures at any material 
part of the park save for a temporary structure erected for use as toilets, and 
tents erected and used by a firm of caterers for providing refreshments. At two 
points in the course there were uncovered inclosures, formed by rope or wiré 
barriers, for use by the officials organising the competition. It was admitted by 
the appellants that Cuerden Park was a defined and definite area. It was 
contended by the appellants that the words “ other place ” in s. 1 of the Sunday 
Observance Act, 1780, must be construed ejusdem generis with the preceding 
words ‘‘any house, room ’’, and, accordingly, that Cuerden Park was not @ 
‘place ” within the meaning of the Act of 1780. It was contended by the 
respondent that Cuerden Park was a “ place” within the meaning of the Act 
because (i) the ejusdem generis rule did not apply to the Act and no limitation 
could be placed on the meaning of the word “ place ”, providing that it was & 
defined area, and (ii) even if the ejusdem generis rule applied to the Act, the park 
was ejusdem generis with the preceding words “any house, room”. The 
justices were of the opinion that Cuerden Park was a “‘ place ” within the meaning 
of the Act of 1780, and that each of the appellants was guilty of the offence 
charged against him, and, accordingly, they imposed fines on the appellants, 
who appealed. 

Skelhorn, Q.C., and B. H. Gerrard for the appellants. 

Elwes, Q.C., and J. G. S. Hobson for the respondent. 


LORD GODDARD, C.J.: This is a Case Stated by justices for the county 
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of Lancaster, before whom the appellants were summoned as principals or aiders 
and abettors for breaches of the Sunday Observance Act, 1780, s. 1. At a place 
near Preston there is a public park called Cuerden Park. On the day on which 
the offence is alleged to have been committed, there was an inclosure of part 
of Cuerden Park, for admission to which money was charged, and in that inclosure 
was held what is called a “‘ motor cycle scramble’. It is unnecessary to go into 
the nature of what is a motor cycle scramble because obviously it is some form 
of entertainment to which the public were invited, just in the same way as a 
football match is an entertainment. The only point here is whether or not a 
place such as this, inclosed in a public park, can be said to be a “ place ’’, within 
the meaning of s. 1 of the Act. Section 1 commences with the words: 


*“* Be it enacted that from and after the passing of this present Act any 
house, room or other place which shall be opened or used for public enter- 
tainment or amusement, or for [public debate] upon any part of the Lord’s 
Day, called Sunday, and to which persons shall be admitted by the payment 
of money or by tickets sold for money, shall be deemed a disorderly house 
or place .. .” 

The justices convicted, and, in my opinion, rightly. It is contended, on appeal 
to us, that they were wrong because the word “ place”? must be construed 
ejusdem generis with the preceding words, “‘house” and ‘‘room”. The 
principles on which the construction generally known as that of ejusdem generis 
is applied are well known. They are to be found in books such as MAXWELL ON 
INTERPRETATION OF STATUTES, and it is unnecessary to go exhaustively 
into them. I do not think “house, room” can really be said to establish a 
genus. What Parliament is saying is that one must not do certain things in a 
building and one must not do them in a place. It will offend against an Act 
dealing with the profanation of the Lord’s Day if these meetings are held in a 
house or room or place. The general expression, used in Acts of Parliament 
which make matters of this kind illegal, is ‘‘ disorderly house ’’, and the Sunday 
Observance Act, 1780, and the Disorderly Houses Act, 1751, show plainly that 
there can be not only disorderly houses, but also disorderly places. A “ dis- 
orderly house ”’ indicates something within four walls and a roof, and a “ dis- 
orderly place ’’ means a place set aside for public entertainment, or music, or 
dancing, or whatever the particular Act prohibits. If we were to decide that what 
was done in the present case was no breach of the Act of 1780, it would follow 
that every racecourse could be opened on Sunday and races could take place. It 
is well known that races do not take place on Sunday, and I think that that is 
because of these Acts. If we gave a decision the other way, it would be possible 
for racecourses to be opened and for dog racing and motor racing to take place 
on a Sunday, provided that the organisers closed the buildings, the grand- 
stands and refreshment rooms. I do not think it was intended that that sort 
of recreation should take place on Sunday. To my mind, it is perfectly clear that 
the word ‘“‘ place” is meant deliberately to be wider than the words “ house, 
room ”’, and, therefore, the justices were justified in finding that the part of 
Cuerden Park used for the motor cycle scramble was a “ place ”’ within the 
meaning of the Act. I think that the appeal fails. 


CASSELS, J.: I agree. 


DONOVAN, J.: I agree that the question is one of the construction of 
8. 1 of the Act of 1780, and that the rule of ejusdem generis is merely an aid to 
construction. If the house and room comprise a genus, as suggested, it is 
difficult to think what species of that genus are connoted by the words “ or 
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other place *’ which would not itself be a house or room. Indeed, the words 
have to be construed bearing in mind the mischief at which the Act was aimed. 
The mischief here aimed at is clearly a public entertainment for money on 
Sunday, and that does not itself require that the word “ place’ shall be re- 
stricted in its meaning by reference to its predecessors in the section. In fact, 
I think that the reverse is the case. The Disorderly Houses Act, 1751, s. 2, con- 
tains the expression “‘ house, room, garden, or other place ”’, and that has led to an 
argument based on the omission of the word “ garden ” in the present statute. 
I think that it is always a little risky to construe one statute by reference to 
another, particularly as there might have been reasons for specifically mentioning 
“‘ garden ” in the Act of 1751. Be that as it may, I cannot treat the argument 
as overriding the indications that the word “ place ” in the Act of 1780 should 
receive its full meaning. 
Appeal dismissed. 
Solicitors: A.J. A. Hanhart, for A. S. Coupe, Lowe & Co., Rochdale; Vizard, 


Oldham, Crowder & Cash. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CAssELs and Donovan, JJ.) 
April 27, 1956 
NEWTON v. WEST VALE CREAMERY CO., LTD. 


Food and Drugs—Sale to prejudice of purchaser—Food not of quality demanded— 
Dead fly in milk—Food and Drugs Act, 1938 (1 and 2 Geo. 6, c. 56), 8. 3 (1). 
In a bottle of milk left on a customer’s doorstep in the usua! manner a dead 
house-fly was found floating near to the top. An information in accordance with 
s. 83 (3) of the Food and Drugs Act, 1938, was preferred against a creamery com- 
pany, alleging that the retailer had sold to the prejudice of the purchaser the milk 
which was not of the quality demanded by the purchaser, in that it contained a 
house-fly, contrary to s. 3 of the Act. The prosecutor proceeded directly against the 
company, as he was reasonably satisfied that the offence was due to their act or 
default and that the retailer could establish a defence under s. 83 (1) of the Act. 
Justices, being of opinion that there was no sale to the prejudice of the pur- 
chaser as defined by s. 3, the purchaser having demanded milk and having been 
supplied with milk, dismissed the information. On appeal, 
Hep: that the presence of a foreign body could make food not of the quality 
demanded within s. 3 of the Act of 1938, and that the case must be remitted to the 
magistrates with an intimation that the offence was proved. 


CasE StaTED by Lancashire justices. 

An information was preferred at Morecambe and Heysham magistrates’ 
court by the appellant, Geoffrey Newton, against the respondent company, the 
West Vale Creamery Co., Ltd., alleging that a retailer sold to the prejudice of the 
purchaser a one-pint bottle of milk which was not of the quality demanded by 
the purchaser in that it contained a house-fly, contrary to s. 3 of the Food and 
Drugs Act, 1938. The appellant, being reasonably satisfied that the offence was 
due to the act or default of the West Vale Creamery Co., Ltd., and that the 
retailer could establish a defence under s. 83 (1) of the Act, proceeded directly 
against the company in accordance with s. 83 (3). 

The justices found that the retailer, who received his supplies of pasteurized 
milk from the West Vale Creamery Co., Ltd., delivered to a customer six bottles 
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of pasteurized milk with tinfoil caps, the caps being intact at the time. The 
milk was left on the doorstep in the usua] manner. The six bottles were taken 
into the house and when one of them was opened it was found to contain floating 
near the top of the milk a dead house-fly. The justices were of the opinion that 
there was no sale to the prejudice of the purchaser as defined by s. 3 of the Food 
and Drugs Act, 1938, the purchaser having demanded milk and having been 
supplied with milk, and, accordingly they dismissed the information. The 
appellant appealed. 


Wrightson for the appellant. 
Newey for the respondents. 


LORD GODDARD, C.J.: The respondents, who are wholesale suppliers 
of milk, were brought in under s. 83 (3) of the Food and Drugs Act, 1938, because 
a bottle of milk which they had supplied to the retailer—who in turn supplied it 
to a purchaser just as he got it—had in it a fly. House-flies are carriers of 
disease, and people do not like having flies in their milk. If a fly is found in 
milk, proceedings can be taken under the Food and Drugs Act, and the only 
question in this case is whether proceedings should have been taken under s. 3 
ors. 9. 

Section 4 of the Act shows, among other things, that food may not be of 
the nature or quality demanded if it contains some foreign body, and this milk 
had got, not only a foreign, but a dead foreign, body in it, a fly. In Miller (J.), 
Ltd. v. Battersea Borough Council (1), we pointed out that a shot in a pheasant 
was not a foreign body which rendered the pheasant unfit for human consump- 
tion. Unless the pheasant had been poached and had its neck wrung, the 
purchaser would assume that it was shot, and it would be absurd to say that a 
shot in a game bird made it unfit. That was a prosecution under s. 9. We 
pointed out that under s. 3 the presence of a foreign body could make food not 
of the nature and quality demanded, and, if the justices had had the advantage 
of seeing Miller (J.), Lid. v. Battersea Borough Council (1), no doubt they would 
have decided differently. They had a large number of cases cited to them which, 
so far as I can see, had nothing whatever to do with the case before them, and 
they were asked to consider questions whether the respondents acted fraudu- 
lently, but that had nothing to do with the case. This case must go back to the 
justices with an intimation that the offence was proved. 


CASSELS, J.: I agree. 
DONOVAN, J.: I agree. 
Appeal allowed. 


Solicitors: Gibson & Weldon, for G. Newton, Morecambe and Heysham; 
Wilberforce, Allen & Bryant, for Gorton & Penhale, Morecambe and Heysham. 
T.R.F.B. 


(1) 119 J.P. 569; [1955] 3 All E.R. 279; [1956] 1 Q.B. 43. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., CASSELS AND DONOVAN, JJ.) 
April 27, 1956 
R. v. CAMPBELL. Ez parte NOMIKOS 


Shipping—Overloading—Deck cargo—Timber above permitted height at two places 
—One offence only committed—Timber Cargo Regulations, 1932 (S.R. & O. 
1932, No. 110). reg. 5 (b)—Merchant Shipping (Safety and Load Line Con- 
ventions) Act, 1932 (22 Geo. 5, c. 9), s. 61 (4), (6). 

The applicant, who was the master of a cargo ship, was charged at a magistrate’s 
court on two informations, each alleging a contravention of reg. 5 (b) of the Timber 
Cargo Regulations, 1932. The first information related to timber carried on the 
fore deck of the ship and the second to timber carried on the quarter deck, the 
allegation in each case being that the height of the timber exceeded the maximum 
permitted by the regulations. The applicant, who was legally represented, pleaded 
Guilty to both informations, and the magistrate imposed a fine on each information. 
On a motion by the applicant for certiorari to quash the second conviction and fine 
on the ground that one offence only had been committed, 

HeELp: (i) that one offence only had been committed; but (ii) that, certiorari, 
being a discretionary remedy, would not issue in this case inasmuch as _ the 
applicant had pleaded Guilty to both informations before the magistrate who, 
therefore, had not acted in excess of jurisdiction. 

Motion for certiorari. 

The applicant, Loucas John Nomikos, was the master of a cargo ship, the s.s. 
Capetan Giannis. On Dec. 17, 1955, he appeared on a summons before the 
metropolitan stipendiary magistrate, Miss Sybil Campbell, at Tower Bridge 
Magistrates’ Court, to answer two informations alleging that on or about Dec. 11, 
1955, he was the master of the said ship and that the height of the timber deck 
cargo carried on the ship contravened reg. 5 (b) of the Timber Cargo Regulations, 
1932, in respect of that part of the timber deck cargo carried on the fore deck and 
in respect of that part of the timber deck cargo carried on the quarter deck. 
He was represented by counsel and he pleaded Guilty to both charges. The 
magistrate was not asked to construe the Timber Cargo Regulations, 1932, nor 
was it contended before her that the two parts of the cargo should be regarded 
as one cargo. In respect of the information alleging a contravention of the 
regulations owing to the excessive height of the cargo on the fore deck the magis- 
trate imposed the maximum fine of £500: in respect of the cargo on the 
quarter deck, the second information, she imposed a fine of £250. On Feb. 14, 
1956, the applicant was granted leave to move for an order of certiorari to quash 
the second conviction and the fine on the grounds that the maximum penalty 
had been imposed on the first summons. It was contended that the regulations 
did not provide for more than one offence in respect of the whole cargo carried 
by the ship. 

Summerskill for the applicant. 

Rodger Winn for the respondents—the magistrate, Miss Sybil Campbell, and 
the Ministry of Transport and Civil Aviation. 


LORD GODDARD, C.J.: In this case counsel moves for an order of 
certiorari to bring up and quash a conviction for a contravention of the Timber 
Cargo Regulations, 1932, in that the height of a part of the timber deck cargo 
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carried on the raised quarter deck of the ship of which the applicant was master 
was two feet three inches in excess of the maximum permitted height. The 
magistrate convicted and imposed a fine of £250, and that is the conviction 
which is sought to be quashed. 

The facts relating to this matter are that the ship in question, which came into 
the Port of London, was carrying timber on the fore deck and on the quarter 
deck, and the timber on both of those parts of the ship exceeded the height 
which is permitted by the Timber Cargo Regulations, 1932, in respect of which 
the master was summoned. There was one summons and two informations 
were filed; the first: 


“‘ for that you, on or about Dec. 11, 1955, were master of the steamship 
Capetan Giannis in relation to which there had been a contravention of 
the Timber Cargo Regulations, 1932 . . . namely, that the height of that 
part of the timber deck cargo carried on the fore deck of the said ship was 
5.3 feet in excess of the maximum permitted height.” 


Then it says: 


“‘ and a further contravention of the said regulations on that day, namely, 
that the height of that part of the timber deck cargo carried on the raised 
quarter deck of the said ship was 2.3 feet in excess of the maximum per- 
mitted height, both contraventions as aforesaid being contrary to reg. 5 (b) 
of the said regulations and to s. 61 (4) and (6) of the Merchant Shipping 
(Safety and Load Line Conventions) Act, 1932.” 


On coming before the learned magistrate the master was represented by counsel 
instructed by a very well known firm of commercial solicitors in the City of 
London, and a plea of Guilty was entered to both informations. Thereupon the 
learned magistrate imposed a fine of £500 on the first information and a fine of 
£250 on the second information. One can well understand why she imposed the 
maximum in one and half in the other. It was to ensure that a gross penalty 
should be imposed which would make it clear that carrying this deck cargo did 
not pay. 

That having been done, it subsequently occurred to the applicant’s advisers 
that the master ought not to have pleaded guilty in respect of two informations 
and that there was only one offence, and so they applied for certiorari. The first 
point that we have to decide is whether there was one offence or two offences, 
because if there were two offences as the informations allege, there being two 
informations, then it follows that there can be no ground for certiorari. 

We have first of all to consider these regulations. The term “‘ timber deck 
cargo ” is defined by the regulations and means 


‘* a cargo of timber carried on an uncovered part of a freeboard or super- 
structure deck, but does not include a cargo of wood pulp or similar sub- 
stance.” 

The term “‘ freeboard deck ’’ has the same meaning as in the Load Line Rules, 1941. 
The term “ superstructure deck ” means the deck forming the top of a super- 
structure as defined in the Load Line Rules. In the Load Line Rules [Part 1] 
“ superstructure ’’ means 

“‘a decked structure on the freeboard deck extending from side to side of 
the ship, and includes a ‘ raised quarter deck’; and ‘ superstructure deck ’ 
means the deck forming the top of a superstructure.” 


That is reasonably intelligible. When we get to ‘‘ freeboard deck ”’, I have no 
doubt that it is intelligible to shipmasters, ship architects and ship builders, 
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but it is a little difficult for a mere layman like myself in these matters to follow. 
I do not think that it matters because counsel for the respondents in this case 
contends that the fore deck and the quarter deck of the ship were both super- 
structure decks. 

The regulation which is alleged to be infringed is reg. 5 (b): 

*“* In the case of a ship within any of the areas set out in the first column 
of the schedule hereto, during the periods set out respectively opposite 
to such areas in the second column of the said Schedule, the height of the 
timber deck cargo above the freeboard deck shall not exceed one-third of the 
extreme breadth of the ship.” 


The simple point is that part of this deck cargo was stowed on the fore deck 
of the ship and part of this cargo was stowed on the quarter deck. It was 
a deck cargo. The question is whether it can be said that there is more 
than one breach of the regulation, or whether it can be said that it was one 
offence to overload the fore deck and another to overload the quarter deck. 

We think that the matter is one of very great obscurity in the drafting of 
these regulations. I can see very good reasons from the safety point of view 
why the regulations should make it an offence to overload what I may call 
different decks, regarding the fore deck and the quarter deck as different decks, 
but I do not think that it is an offence under these regulations. I think that we 
must conclude that the superstructure deck is all one deck, although to get from one 
part to another one may have to go down a ladder and up another ladder, just 
the same as one might have to go down a hatch and come up in different places. 
For my part I am not prepared to say that there were two timber cargoes. I 
think that there was only one timber cargo and I think that the timber cargo 
was stowed on a superstructure deck. Therefore I think that the only safe 
thing, when one is construing so obscure a regulation as this, is to construe it in 
favour of the applicant, and to say that there was only one offence here and that 
only one information should have been laid, although I can see very good reasons 
for the authorities taking the view that there were two offences or that there 
ought to be two offences. 

Then there is the other point. Itisnow suggested that the learned magistrate’s 
decision is to be brought up and quashed on certiorari because it is said that she 
never ought to have convicted on the second information. In one sense that is 
quite right, but in this case when the master appeared before the magistrate he 
pleaded guilty. What option had she got except to proceed to convict ? She 
convicted on both these informations. Counsel now says that the conviction on 
one of them must be quashed, and the conviction on which a fine of £250 was 
imposed is selected because the other one in which a fine of £500 was imposed 
came first in point of time. That may be, but there is a great distinction, which 
is not always sufficiently borne in mind in connection with the very special 
remedy of certiorari, between what a court does within or outside its juris- 
diction. If the act is done within the jurisdiction, it cannot be quashed on 
certiorari. If the decision which is given is within the magistrate’s jurisdiction 
and is wrong, the remedy is appeal. 

Consider what happened here. If, instead of a plea of Guilty being made, 
the master had pleaded Not Guilty, the magistrate would have heard the first 
case, and in the first case, there being no doubt about it, she would have imposed 
a fine. The second case would then have been called on. Then the applicant 
would have been able to say: “‘ I have got a defence to this. It is not a question 
of jurisdiction. You, the magistrate, have jurisdiction to hear and determine 
this case, but you must determine it in my favour because I have a defence. My 
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defence is that these regulations apply only to one deck. What are said to be 
two decks must be regarded as one deck. What are said to be two cargoes are 
to be regarded as one cargo. Therefore, you must dismiss this case on the ground 
that the second information does not disclose an offence against me.’’ It may be 
also that the applicant might have put in what is equivalent to a plea of autrefois 
convict—I believe that term ought strictly speaking to be confined to an indict- 
ment. At any rate, it is quite clear that a magistrate cannot convict twice for the 
same offence and that a perfectly good objection could have been taken. Whether 
or not it is accurately called autrefois convict does not matter. Those, as I say, 
were matters of defence. 

If the position had been as I have tried to envisage, that is to say, pleas of Not 
Guilty entered and conviction on the first information, and if the magistrate had 
then proceeded to convict on the second, the remedy would have been an appeal 
because until the magistrate had inquired into the facts and construed the 
regulation it would not have appeared whether or not an offence had been 
committed. Certiorari in these matters must depend on jurisdiction. It is 
sometimes forgotten why it is that certiorari will lie for bias in a magistrate. No 
question of bias arises here, but it is a very common ground for moving for 
certiorari that the magistrate has an interest in the matter and is, therefore, 
said to be biased. The reason why that is a ground for certiorari is that there is a 
well known maxim that no man can be judge in his own cause. If a magistrate is 
biased, he is supposed to be disqualified from sitting because he would be sitting 
on a matter in which he himself was interested. Therefore, he has no jurisdiction 
to sit, and if he sits that is a fatal objection to a conviction. That again is 
jurisdiction. Certiorari to quash always depends on jurisdiction. Certiorari 
to remove is quite a different matter. It seems to me that when a prosecution is 
launched before a magistrate for a breach of these regulations, which is a sum- 
mary offence, it follows and is abundantly clear that the magistrate has juris- 
diction to hear and determine that case. In this case there was a hearing and 
determination. It turns out that if the master had pleaded Not Guilty the 
determination would or ought to have been the other way: the information 
ought to have been dismissed. I cannot see by what process of reasoning we 
can say that the magistrate had not got jurisdiction to hear this case, although, 
if this point had been taken and laid before the magistrate, who, one assumes, 
would have decided rightly, she would have dismissed the case. 

Another ground for refusing certiorari in this case is that I know of no case 
where a plea of Guilty has been entered and certiorari has been granted. No 
one can suggest that in this case the magistrate did anything wrong. She has 
filed an affidavit explaining exactly what happened. Competent counsel being 
before her and entering a plea of Guilty for his client, she naturally proceeded to 
record a conviction and consider what penalty should be imposed. In my opinion, 
it would be quite wrong to issue certiorari in this case after that has been done, 
and also, in my view, the court has no power to order certiorari in this case. 
Certiorari is always, it should be remembered, a discretionary remedy. Although 
in the history of that writ the courts were inclined at one time rather to depart 
from the fact of its being a discretionary remedy, R. v. Stafford JJ. Ex p. Stafford 
Corpn. (1), to which counsel for the applicant referred, shows that the Court 
of Appeal were, if I may say so, on the right lines in getting certiorari back 
to a matter of discretion. It may very often be that the facts are such that 
the discretion can be exercised in only one way, that is to say, it would not 
be a judicial exercise of discretion to decide against the person by whom 


(1) 104 J.P. 266; [1940] 2 K.B. 33 
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the exercise of the discretion is sought. That is sometimes misunderstood, 
In this case the whole difficu!ty was caused by the deliberate entering of a plea 
of Guilty on the part of the applicant. It may be that there is still a hope of the 
applicant getting back part of his money, but that must be done by an applica- 
tion for the bounty or mercy of the Crown. If it is pointed out to the responsible 
advisers to Her Majesty that the court has decided that there was only one 
offence here and not two offences and a petition is made for the return of the one 
penalty, it may be that the Crown will be pleased to order a return. That is not 
a matter for us, and we do not express any opinion whether that would be right 
in this particular case or not. It is true that two penalties have been inflicted. 
It is also true that it was entirely owing to the action of the applicant that they 
were. For these reasons the application for certiorari must be refused. 


CASSELS, J.: I desire only to add a few words on that part of the case 
which concerns the cargo which was carried on this ship as disclosed in the 
facts before the court. The Merchant Shipping (Safety and Load Line Con- 
ventions) Act, 1932, s. 61 (1), provides: 


“The Board of Trade shall make regulations . . . as to the conditions 
on which timber may be carried as cargo in any uncovered space on the 
deck of any load line ship.” 


Those regulations have been made, they have been duly published, and they are 
known as the Timber Cargo Regulations, 1932. It is said that there has been 
a contravention of reg. 5 (b) with regard to stowage, which towards the end of it 
reads: 


“. . . the height of the timber deck cargo above the freeboard deck 
shall not exceed one-third of the extreme breadth of the ship.” 


It does seem to me that the datum line to be taken is the line which in this regula- 
tion is called the freeboard deck, and that to exceed the permitted height above 
that line is what constitutes an offence against reg. 5 (b). Further, it does seem to 
me that one cannot go along with a yard-stick, hold it upright, put it along- 
side this cargo and say: ‘‘ There you are four feet above the datum line. There 
you are ten feet above the datum line. There you are fifteen feet above the datum 
line. That will be three summonses ”’, and so on. I think that that would be 
wrong and not in accordance with the strict interpretation of these regulations. 

I, therefore, go a little further and I find that s. 61 (4) of the Merchant Shipping 
(Safety and Load Line Conventions) Act, 1932, reads: 


“If any provision of the timber cargo regulations is contravened in the 
case of any British load line ship registered in the United Kingdom, the 
master of the ship shall be liable to a fine not exceeding £500.” 


That, by a further sub-section of the same section, is made to apply to any foreign 
load line ship which is found to be in breach of these regulations in British ports. 

There is a further thing to be observed with regard to these regulations. It is 
not only the height of the cargo of timber which may bring the master of a ship 
into trouble. He is also expected to have due regard to the safety of his crew, 
and he must arrange for avenues through the cargo and protecting rails to be 
erected. All that comes under the safety regulations, and I should find it 
difficult to understand, if in one place it were found that the height for the pur- 
pose of these avenues was greater than in another and further away or further 
above what I venture to call the datum line, that for every position in which it 
could be that the height had been exceeded found that there could be a separate 
information. None the less, the situation which has arisen is entirely due to 
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the fault of the applicant because when appearing before the learned magistrate 
the applicant pleaded guilty in respect of both informations, took no point on 
this matter, and now comes to this court in order to seek the remedy of 
certiorari. I agree that he is not entitled so to do and that this application 
must be refused. 


DONOVAN, J.: I have nothing to add on the question of whether certiorari 
should issue, on which matter I entirely agree with what has been said by Lorp 
GODDARD, C.J., and by CAssELs, J. 

On the main issue, the question at bottom is, as I see it, one of the true con- 
struction of the term “ timber deck cargo” appearing in the Timber Cargo 
Regulations, 1932. It is there defined as meaning (reg. 1 (1)): 


‘a cargo of timber carried on an uncovered part of a freeboard or super- 
structure deck, but does not include a cargo of wood pulp or similar 
substance.” 


Even assuming here in favour of the respondent that there were two super- 
structure decks, the question becomes this: When part of that cargo is carried 
on one superstructure deck and another part on another superstructure deck 
in the same ship at the same time, is that one cargo or two cargoes within the 
meaning of the definition ? If it is two cargoes, then there are two offences each 
carrying a maximum fine of £500. If it is one cargo, it is one offence only. There 
is obviously a good deal to be said for each interpretation, but in a case where a 
heavy fine can be inflicted for each offence, I think that any such ambiguity 
ought to be resolved in favour of the subject because it is quite easy for the 
authorities to put the matter beyond doubt and make it clear which interpreta- 
tion is right if they wish to do so. 
Application dismissed. 
Solicitors: Richards, Butler & Co.; Treasury Solicitor. 
T.R.F.B. 


COURT OF APPEAL 
(SINGLETON, Morris AND Rome_r, L.JJ.) 
April 19, 20, 23, 24, 25, 26, 27, 30, 1956 
O’CONNOR v. ISAACS AND OTHERS 


Justices—Jurisdiction—Maintenance order made without jurisdiction—Husband 
committed to prison for failure to comply with order—Order discharged by 
Divisional Court—Action against justices for damages for false imprisonment 
and for sums paid to wife under order—Justices Protection Act, 1848 (11 & 12 
Vict., c. 44), s. 2—Limitation Act, 1939 (2 & 3 Geo. 6, c. 21), s. 21 (1). 

In August, 1941, the plaintiff’s wife took out a summons under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, alleging that the 
plaintiff had been guilty of persistent cruelty to her and asking for a separation and 
maintenance order. On Aug. 18, 1941, the justices made an order stating that, 
although persistent cruelty had not been proved, the plaintiff had consented to an 
order and directing him to pay his wife maintenance. The amount payable 
under the order was varied on several occasions by orders of the same justices and 
other justices of the same court. The plaintiff fell into arrears with his payments 
and was committed to prison for non-payment on three occasions, the last being 
in 1945, by justices of the same court. On Oct. 6, 1954, the Divisional Court of 
the Probate, Divorce and Admiralty Division discharged the original order and 
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the orders of variation on the ground that they were made without jurisdiction. 
On Dee. 21, 1954, the plaintiff issued a writ against all the justices of the court who 
had sat on the bench when the original orders, the orders of variation, and the com- 
mittal orders were made, claiming damages for false imprisonment and damages in 
respect of the payments made by him to his wife under the orders. The defendants 
relied, inter alia, on the Justices Protection Act, 1848, and the Limitation Act, 1939, 
s. 21. It was conceded that the order of Aug. 18, 1941, was bad on the face of it 
because the justices had no jurisdiction to make it, and it was agreed between the 
parties that there had arisen in the plaintiff causes of action for damages for 
false imprisonment as against some of the defendants. 

Hetp: (i) the plaintiff’s right of action for damages for false imprisonment was 
barred by the Limitation Act, 1939, s. 21 (1), because the proviso to s. 2 of the 
Justices Protection Act, 1848, did not postpone the accrual of the plaintiff’s cause 
of action until after the original order and variation orders had been quashed; 
(Romer, L.J., dissenting: it could not be postulated that under the proviso to s. 2 of 
the Act of 1848 orders as well as convictions had to be quashed before action could 
be brought); and because, apart from the question of the construction of s. 2, the 
quashing of the orders was not a condition precedent to the accrual of the cause of 
action under the Act in the plaintiff. 

(ii) the loss or injury suffered by the plaintiff was the payment of the money by 
him to his wife under the bad orders; that payment was not an “ act done” 
by the justices without jurisdiction under s. 2 of the Act of 1848; and, therefore, 
there was no cause of action accruing to him against the defendants under that 
section. 

(iii) the making of an order requiring the payment of money by the justices 
without jurisdiction did not confer on the plaintiff a cause of action for the amount 
of money paid by him, his remedy being to appeal against the order. 

Decision of Dretock, J. (ante, p. 169) affirmed. 

ApprEat by the plaintiff from an order of Drptock, J., (reported ante, p, 169) 
whereby the plaintiff’s claim for damages against such defendants as were before 
the court at the hearing of the action, all of whom were or had been justices of the 
petty sessional division of Kingston-on-Thames, for false imprisonment and 
damages for payments made by him pursuant to orders made without juris- 


diction was dismissed. 


Fox-Andrews, Q.C., and R. L. Bayne-Powell for the plaintiff. 
Baker, Q.C., and Wacher for the defendants. 


Cur. adv. vult. 


Apr. 30. SINGLETON, L.J.: This is an appeal by the plaintiff from a 
judgment of Dretock, J., dated Jan. 24, 1956. The claim of the plaintiff was 
against fourteen justices of the peace for the petty sessional division of Kingston- 
on-Thames for damages for false imprisonment and for acts done by the de- 
fendants without jurisdiction while sitting as justices of the peace. The facts 
on which the plaintiff relies are set out in the statement of claim. 


** (1) On Aug. 18, 1941, the defendants Isaacs, McGhee and Hale, sitting 
as justices of the peace for the petty sessional division of Kingston-on- 
Thames, in the county of Surrey, heard a summons by Annie O’Connor, 
the wife of the plaintiff, on the ground of the persistent cruelty of the 
plaintiff. The said defendants duly found the plaintiff not guilty of per- 
sistent cruelty. Thereupon the said defendants without jurisdiction 
purported to order by consent that the plaintiff should pay his said wife 
the weekly sum of £1 5s. and purported to insert a non-cohabitation clause 
into the said order and further to order the plaintiff to pay 10s. 6d., the 
costs of the said summons. 

‘“* (2) The plaintiff made some payments under thé said purported order 
but fell into arrear. On Apr. 27, 1942, the defendants Isaacs and Wagner, 
sitting as justices of the peace for the petty sessional division aforesaid 
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heard a summons by the said wife of the plaintiff to vary the said purported 
order and without jurisdiction purported to increase the said weekly pay- 
ment to £1 15s., 10s. thereof being expressed to be for the child of the 
marriage for the custody of whom, however, no order was made. On the 
same day a court of the said petty sessional division committed the plaintiff 
to prison for one month on the ground of his having neglected or refused 
to pay all the amounts purported to have been ordered by the purported 
order dated Aug. 18, 1941. 

** (3) By reason of the said committal order the plaintiff was imprisoned 
in Brixton prison, in the county of Surrey, from June 18, 1942, to June 29, 
1942. 

‘“* (4) The plaintiff fell into arrears with payments under the purported 
order dated Apr. 27, 1942, and on Mar. 7, 1944, the said court of summary 
jurisdiction committed him to prison for three months. By reason of the 
said committal order the plaintiff was imprisoned in Brixton prison afore- 
said from July 28, 1944, to Oct. 27, 1944. 

** (5) After his release from prison on Oct. 27, 1944, the plaintiff again 
fell into arrears with payments under the purported order dated Apr. 27, 1942, 
and on May 23, 1945, the said court of summary jurisdiction committed him 
to prison for three months. By reason of the said committal order the 
plaintiff was imprisoned in Brixton prison aforesaid from July 20, 1945, 
to Oct. 19, 1945.” 


The next four paragraphs cover variations in the order made from time to 
time, sometimes increasing and sometimes reducing the amount, and apparently 
are meant to provide the reason for adding other justices as defendants. 

The plaintiff went to gaol on three occasions, and he claimed damages for 
false imprisonment in respect of the periods which he spent in gaol. The last 
of those periods was from July 20, 1945, to Oct. 19, 1945. He paid the collecting 
officer, for his wife and child, the sums set out in para. 11 of the statement of 
claim, and he claims those sums from the justices (or from some of them) as 
damages suffered by him. He had no legal advice in the early stages, although 
he consulted welfare officers. In 1954 he consulted a solicitor, and on Apr. 5, 
1954, he applied by counsel to the Kingston magistrates for a discharge of the 
order of Aug. 18, 1941. They held that they had no jurisdiction to grant his 
application. On Oct. 5, 1954, he applied to the Divisional Court of the Probate, 
Divorce and Admiralty Division, and on Oct. 6 that court granted him leave 
to appeal out of time and set aside the order and the variation orders. The 
order of the Divisional Court reads: 


““Upon reading the notice of appeal dated Apr. 9, 1954, filed on behalf 
of the appellant, the husband, by way of appeal from the orders of the 
justices of the petty sessional division of Kingston-on-Thames . . . dated 
Aug. 18, 1941, Apr. 27, 1942, July 9, 1951, Aug. 13, 1951, Jan. 4, 1954, 
and Apr. 5, 1954, and upon hearing counsel on behalf of the parties, the 
appellant by leave withdrawing the appeal against the order dated Apr. 5, 
1954, and having extended the time in which to appeal against all other 
orders, the husband undertaking not to reopen matter as to any payments 
made thereunder, it is ordered on Oct. 6, 1954, that the appeal be and the 
same is hereby allowed the said orders dated Aug. 18, 1941, Apr. 27, 1942, 
July 9, 1951, Aug. 13, 1951, and Jan. 4, 1954, discharged.” 


I shall refer later to the undertaking which was given and which was embraced 
in the order. It is to be observed that the justices, who are respondents in 
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the appeal now before us, were not parties to the proceeding before the Divisional 
Court. We were informed that the position of the justices was not mentioned 
on the hearing before Lorp MEeRRm™aAN, P., and WILLMER, J., as counsel had 
not then in mind the question of bringing an action against them. The writ 
in this action was issued on Dec. 21, 1954. 

The order of the justices of Aug. 18, 1941, which was produced before the 
Divisional Court, is clearly bad on the face of it. A document headed “‘ Reasons 
for judgment ”’, which was also produced, reads: 


“Persistent cruelty. The reasons for judgment in this case are that both 
the complainant and the defendant have consented to the order.” 


That is signed by the first defendant, Mr. Isaacs. It is clear that an order 
could not be made on the ground of persistent cruelty if, as appears from the order 
of the justices, the complaint of persistent cruelty was not found to be proved. 
Precisely what took place on the hearing on Aug. 18, 1941, cannot be proved 
after all these years. No doubt the justices were satisfied that the plaintiff 
consented to something, but Dretock, J., did not consider that he consented 
to an order involving the consequences which it did. No one has questioned 
the fact that the order, being bad on the face of it, could not stand if the plaintiff 
were given leave to appeal out of time. In the course of his judgment the 
learned President said: 


““T now come to what, in my opinion, is the only real issue in this case, 
and that is, how to get rid of the order of Aug. 18, 1941, for it must be got 
rid of somehow. The husband manifestly is at mercy after this long lapse 
of time in asking us to give leave to appeal against that order, worded as 
it is, and very properly, in my opinion, [counsel] has told us that he had 
already anticipated that particular difficulty and had obtained instructions 
to give an undertaking on the part of the husband, as one of the terms for 
granting leave to appeal out of time, that the book should remain closed 
as regards any payments made under such order down to date, and that there 
would be no question, if the original order was set aside, of any attempt to 
obtain repayment of any payment that had been made. That seems to me 
to be a most proper suggestion, and one that relieves us from imposing it 
as a term, because it is quite clear, whatever else is not clear in this case, 
that there never has been any practical doubt that the husband was paying 
to the collecting officer of the court under some form of compulsion, albeit 
he may have consented to the compulsion in some shape or another in the 
first instance. So at the end of it all I think that the proper way to deal 
with this case is to give leave to appeal now against the original order, 
on the basis that the husband undertakes not to reopen any payments 
made under that order or the various orders by which the original order has 
purported to be varied, and, having given leave to appeal, to discharge the 
order. On that, the whole bag of orders, so to speak, falls. All the varia- 
tions fall with the original order, and it is open to either party to start de 
novo, but not retrospectively.” 


Witimer, J., said: 


“‘ Our power to grant that leave is, of course, discretionary, and, taking 
the view that it ought to be exercised in this case, I, like my Lord, am 
impressed for one thing by the fact that an undertaking has been given 
on behalf of the husband not to seek to recover hereafter any of the payments 
which have been made under the original order, an undertaking which 
relieves us from imposing any terms.” 
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On the hearing before Dretocrk, J., Mr. Isaacs, who was chairman of the 
justices on Aug. 18, 1941, gave evidence. I refer to some questions and answers 
which are recorded in the transcript of the evidence. Counsel for the plaintiff 
asked Mr. Isaacs: 

“* Q.—Was this case dismissed ? A.—It is seventeen years ago, and from 
my recollection I am under the impression there must have been a mistake 
in that register, because I do not think we should have dismissed the case 
and then gone on to say: ‘ How much a week are you going to pay to your 
wife ?’ Q.—What is it we are trying to decide in this case ? Are you now 
saying in fact you found the complaint proved ? A.—I am saying all those 
years ago I cannot remember it. I am putting before his Lordship and the 
court that I cannot understand how it was that we went on and asked 
this man and negotiated and made an order for payment if we had dismissed 
this case. It is my own personal impression that we found the case was 
proved, and that there must have been some mistake in the entering of the 
book. That is my own recollection about it, and I can only be honest and 
say that is my recollection.” 

Dretocg, J., interposed during the cross-examination and said: 

“Mr. Isaacs has said very fairly and quite understandably: ‘I simply 
cannot remember what happened ’. I should have been surprised if he had 
said anything else. (Counsel): That of course I follow, but are you trying 
to excuse this muddle in some way ? A.—Trying to excuse it? No, I 
am not trying to excuse any muddle. I am trying to give you the facts 
as I know them, as I can remember them.”’ 


No one can challenge the good faith of Mr. Isaacs. The difficulty in which he 
and his fellow magistrates were placed was that the case arose so many years 
after the order was made, and no one could have a clear recollection of what 
had happened. The matter before the justices was under the Summary Juris- 
diction (Married Women) Act, 1895; and whether questions other than that 
embraced in the summons were mentioned or not, no one has any idea after 
this lapse of time. 
It is pleaded in para. 10 of the statement of claim : 

“On Oct. 6, 1954, the Divisional Court of the Probate, Divorce and 
Admiralty Division on the hearing of an appeal out of time by the plaintiff 
against the purported maintenance order and variation orders aforesaid 
(but not against the adjudication that the plaintiff was not guilty of per- 
sistent cruelty) set aside the said purported order and variation orders 
and adjudged them to have been made without jurisdiction.” 


It was said on the hearing before us that the imprisonment of the plaintiff 
was unlawful in that the original order of the justices was made in excess of 
jurisdiction and that he had paid sums which he ought not to have been ordered 
to pay and consequently the defendants (or some of them) were responsible 
in damages. 

The defendants had pleaded as a bar to the action s. 21 (1) of the Limitation 
Act, 1939, which (so far as material) reads: 

“No action shall be brought against any person for any act done in 
pursuance, or execution, or intended execution of any Act of Parliament, 
or of any public duty or authority, or in respect of any neglect or default 
in the execution of any such Act, duty or authority, unless it is commenced 
before the expiration of one year from the date on which the cause of action 
accrued.” 
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I draw attention to the words “from the date on which the cause of action 
accrued ’’. Each of the terms of imprisonment of which complaint was made 
had ended many years before action was brought. To overcome this difficulty, 
counsel for the plaintiff sought to show that the cause of action did not arise 
until the order of the justices had been quashed. This point arises on the 
Justices Protection Act, 1848, s. 2, which I must now read: 


‘“* For any act done by a justice of the peace in a matter of which by law 
he has not jurisdiction, or in which he shall have exceeded his jurisdiction, 
any person injured thereby, or by any act done under any conviction or 
order made or warrant issued by such justice in any such matter, may 
maintain an action against such justice in the same form and in the same 
case as he might have done before the passing of this Act, without making 
any allegation in his declaration that the act complained of was done 
maliciously, and without reasonable and probable cause: Provided never- 
theless, that no such action shall be brought for any thing done under such 
conviction or order until after such conviction shall have been quashed, 
either upon appeal, or upon application to Her Majesty’s Court of Queen’s 
Bench; nor shall any such action be brought for any thing done under any 
such warrant which shall have been issued by such justice to procure the 
appearance of such party, and which shall have been followed by a conviction 
or order in the same matter, until after such conviction or order shall have 
been so quashed as aforesaid . . .” 


The first three lines of the section appear to deal with an act done by a justice 
himself. The next part of the section preserves a right of action for any act 
done under an order made by a justice in a matter in which he exceeded his 
jurisdiction and any person injured thereby may maintain an action against 
such justice in the same form and in the same case as he might have done before 
the passing of the Act and without alleging malice, subject to the proviso. 

Counsel’s submission involves two points: first, that there should be read 
into s. 2 the words “ or order ” after the word “ conviction ” in the tenth line; 
and secondly, in a case such as this that it was essential for the plaintiff to 
prove that the order of the justices had been quashed before he could bring an 
action against the justices. Thus, he claimed that the cause of action for false 
imprisonment was not barred as the order was not quashed until Oct. 6, 1954. 
I propose to deal with the second point first. 

In an ordinary case of false imprisonment one would assume that the cause of 
action was the imprisonment. The submission on behalf of the plaintiff is 
that the quashing of the order was a necessary ingredient of the cause of action. 
The first authority cited to us was Douglas v. Forrest (1), in which Best, C.J., 
said : 

“Cause of action is the right to prosecute an action with effect; no one 
has a complete cause of action until there is someone that he can sue.” 


The case most helpful to the plaintiff is Read v. Brown (2). That was a case in 
contract, and it will be seen that the plaintiff could have no cause of action until 
the debt in respect of which the action was brought had been assigned to him. 


“The plaintiff brought an action in the Mayor’s Court as assignee of a 
debt alleged to be due in respect of the price of goods sold and delivered to 
the defendant by the assignor. The sale and delivery had taken place 
without the city of London, but the debt had been assigned in writing to 


(1) (1828), 4 Bing. 686. 
(2) (1888), 22 Q.B.D. 128. 
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the plaintiff pursuant to s. 25 (6) of the Judicature Act, 1873, within the 
city of London:—Held, that the assignment of the debt was part of the 
cause of action, and that the cause of action having arisen in part within 
the city of London there was no ground for a prohibition.” 


It appears obvious that the plaintiff could have no right of action until the debt 
had been assigned to him. Lorp Esuer, M.R., said: 


“The question which we have to decide is whether any part of the cause 
of action arose in the city; if it did, then upon the proper construction of 
the Mayor’s Court Act, the Mayor’s Court had jurisdiction to try the case. 
What is the real meaning of the phrase ‘a cause of action arising in the 
city’ ? It has been defined in Cooke (Cook) v Gill (1) to be this: every 
fact which it would be necessary for the plaintiff to prove, if traversed, in 
order to support his right to the judgment of the court. It does not com- 
prise every piece of evidence which is necessary to prove each fact, but every 
fact which is necessary to be proved. It has been suggested today in 
argument that this definition is too broad, but I cannot assent to this, and 
I think that the definition is right. If that is so, the question arises whether 
the plaintiff, in order to be entitled to succeed in his action, would not be 
bound to prove the assignment to him of the debt; not merely whether 
he would be bound to prove it in an action in the Mayor’s Court, but whether 
he would be bound to prove it in any court in which he might sue, and 
whether an allegation of the assignment might not have been traversed by 
the defendant. I cannot bring myself to entertain a doubt that the assign- 
ment is a fact which the defendant might traverse; and if that be so, the 
plaintiff would be bound to prove it.” 

Fry, L.J., said: 

“T am of the same opinion. Everything which, if not proved, gives the 
defendant an immediate right to judgment, must be part of the cause of 
action. If the plaintiff in the present case were to fail at the trial to prove 
the assignment he could not succeed; therefore part of his cause of action 
did arise in the city.” 

Lopgs, L.J., said: 

““T agree with the definition given by the Master of the Rolls of a cause 
of action, and that it includes every fact which it would be necessary to 
prove, if traversed, in order to enable a plaintiff to sustain his action.” 


The appeal in that case depended on the plaintiff proving the assignment of 
the debt on which he sued. 

Reliance. was also placed on a passage in Viscount DUNEDIN’s speech in 
Board of Trade v. Cayzer, Irvine & Co. (2). The passage on which counsel 
relied reads: 

“The Solicitor-General contended that ‘ cause of action’ in this sentence 
was not the same thing as cause of action in the statute of James, but 
really only meant right of action, which he would differentiate from cause 
of action. Here, again, I think his contention fails. The expression is, 

I think, deliberately chosen, and it may not be out of place to remark that 

the same expression is used by two of the consulted judges whose opinion 

was upheld—namely, CrowpDER and CoLERIDGE, JJ. Cause of action in 
the statute of James means that which makes action possible; and in the 


(1) (1873), L.R. 8 C.P. 107. 
(2) [1927] A.C. 610. 
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present case that is the award of the arbitrator, for until it is in being no 
action is possible.” 


It is, however, impossible to take this one passage without reference to the 
facts of the case and to other parts of Lorp DuNEDIN’s speech. The facts 


were these: 


““In May, 1917, the Crown requisitioned the claimants’ steamship under 
the conditions of the T.99 form of charterparty. By those conditions the 
Crown undertook liability for war risks only. Clause 31 provided that any 
dispute under the charter should be referred to arbitration under the 
provisions of the Arbitration Act, 1889, and it concluded as follows: ‘ and 
it is further mutually agreed that such arbitration shall be a condition 
precedent to the commencement of any action at law.’ In July, 1917, 
the steamship was lost, as the claimants alleged, by war risks, but the 
claimants did not proceed to arbitration until December, 1923. The 
Crown contended that, as the arbitration was not commenced within six 
years of the loss, the claim was barred by the Limitation Act, 1623. The 
arbitrator, by an award made in the form of a special case, found that the 
steamship was lost by war risks (as to which there was no appeal), and 
that the claim was not barred by the Limitation Act, 1623. Held, that 
under the form of arbitration clause in question no cause of action arose 
until the award was made, and that consequently time did not run under 
the Limitation Act, 1623, until the making of the award, and the claim 
was not barred.” 


Viscount Cave, L.C., said: 


“* My Lords, it appears to me that the decision given in Scott v. Avery (1) 
disposes of the present appeal. Under the statute of James, which applies 
to this case, time runs from the cause of action; and it seems to me to follow 
beyond question that under the clause which we are considering, and having 
regard to the case cited, time runs not from the date of the loss of the steam- 
ship but only from the making of the award. If this be so, then the arbitra- 
tor, however willing he may have been to give effect to all legal defences, 
could not properly have found that time had run against the claimants. 
It is argued that on this view of the law claimants under a document 
containing an arbitration clause in the Scott v. Avery (1) form might delay 
their proceedings indefinitely, and a claim might be made ten or twenty 
years after the damage had arisen. This may be so, but, if so, it is a feature 
which results from the form of contract which the parties have chosen to 
adopt; and it may be noted that it is at any time open to either party to 
expedite a decision of the matter by himself instituting proceedings for 
arbitration.” 

Lorp DUNEDIN said: 

“It has, I think, to be kept steadily in view that the liability which is 
here in question is not a liability in respect of tort. If a ship were sunk 
by a collision occasioned by the fault of another ship there is an immediate 
liability which springs into existence when the collision occurs. But here 
there was not any liability arising from the collision as against the govern- 
ment, except the liability that sprang from contract. One goes, therefore, 
to the contract, and then one finds that there is not undertaken by the 
government any liability unless there has been found to be such a liability 


(1) (1856), 5 H.L. Cas. 811. 
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by the award of an arbitrator. It cannot be more forcibly put than it was 
by CranwortH, L.C., in Scott v. Avery (1): * If l covenant with A.B. that if 
I do or omit to do a certain act, then I will pay to him such a sum as J.S. 
shall award as the amount of damage sustained by him, then until J.S. has 
made his award, and I have omitted to pay the sum awarded, my covenant 
has not been broken, and no right of action has arisen’; or again by Lorp 
HERSCHELL in Caledonian Insurance Co. v. Gilmour (2): *. . . under the 
policy, the only contract on the part of the appellants to make any payment 
at all is a contract to pay the sum ascertained in a particular manner, viz., by 
the arbitration provided for by ... the policy.” The Solicitor-General 
made a strenuous effort to distinguish the clause in Scott v. Avery (1) from the 
present clause. In that I think he was quite unsuccessful. The two 
clauses are practically the same. The arbitrator in each is to be the judge, 
both of the existence of the liability and of the sum to be paid if he finds 
liability established; and it is that sum and that sum alone that the govern- 
ment has contracted to pay. The question here raised is what is the 
application to these facts of the expression ‘ cause of action ’ in the statute 
of James? Now Lorp CAMPBELL, in Scott v. Avery (1), said—and it is the 
sentence of his judgment which Lorp Watson quotes in Caledonian 
Insurance Co. v. Gilmour (2), stating that it is the main ground of judgment— 
that ‘in this contract . . . it is stipulated, in the most express terms, that 
until the arbitrators have determined, no action shall lie in any court 
whatsoever. That is not ousting the courts of their jurisdiction, because 
they have no jurisdiction whatsoever, and no cause of action accrues until 
the arbitrators have determined ’.” 


Then follows the passage relied on by counsel for the plaintiff which I have 
read. I do not regard the decision in Board of Trade v. Cayzer, Irvine & Co. (3) 
as supporting the argument for the plaintiff on this part of the case. 

On behalf of the defendants, we were referred to Haylock v. Sparke (4), which 
was a case under the Justices Protection Act, 1848. 

“The notice . . . of action against a justice of the peace for an act 
done by him in execution of his office, under an order, in a matter of which 
he has not jurisdiction, may be given before the quashing of the order; 
the act itself being the cause of action, and such cause of action being 
complete before the quashing, although the action itself, by s. 2, cannot 
be brought until after the quashing.” 

Various points were taken in that case in the court of first instance; and 
Pottock, C.B., held the fourth objection fatal, and directed a verdict to be 
entered for the defendant. The fourth point was that under the same statute, 
s. 9, the notice of action was insufficient, not having been given after the cause of 
action was completed. In the course of the argument CoLERIDGE, J., asked 
counsel : 

“Do you say that no cause of action existed here until the warrant was 
quashed ? ” 

The reply was: 

“The cause of action was at any rate suspended; there was no cause of 

action within the statute, so as to allow of notice being given.” 


(1) (1856), 5 H.L. Cas. 811. 
(2) 57 J.P. 228; [1893] A.C. 85. 
(3) [1927] A.C. 610. 
(4) (1853), 17 J.P. 262; 1 E. & B. 471. 
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Lorp CAMPBELL, C.J., said: 
“The quashing of the warrant can scarcely be called ‘ the act complained 
of , as 
to which counsel said: 


““Tt is one of the elements which makes the entire transaction an act 
capable of being complained of.” 


In the course of delivering the judgment of the court, Lorp CAMPBELL, C.J., 
said: 

“In this case we are of opinion that the notice of action was sufficient, 
[that is, notice under s. 9] although given before the warrant of commitment 
was quashed. Supposing this warrant to be in the nature of a conviction, 
so that the action could not have been maintained unless the warrant had 
been quashed, we think that the notice of action was regularly given on 
May 18. The quashing of the warrant was no part of the cause of action; 
and, before the warrant was quashed, all the requisites of the notice of 
action enumerated in s. 9 of [the Justices Protection Act, 1848] might be 
and were complied with. If, in the case of a conviction, the magistrate 
receives such a notice before the conviction is quashed, he may at his peril 
rely upon the validity of the conviction, and abstain from tendering amends: 
but, if he does so, and the conviction is quashed, the action may be com- 
menced against him one calendar month after the service of the notice. 
Were not this so, the party injured might be barred of his remedy altogether; 
for, by s. 8 of the same statute, the action must be commenced ‘ within 
six calendar months next after the act complained of shall have been com- 
mitted’. In argument it was contended that the six months might be 
construed to run from the quashing of the conviction; but the commitment is 
the act complained of, not the quashing of the conviction on the application 
of the party imprisoned. The quashing of the conviction is only a condition 
to the prosecution of the action like the delivery of an attorney’s bill, or the 
giving a notice of action: and there is nothing to determine in what order the 
conditions shall be complied with.” 


If the judgment of the court, given by Lorp CAMPBELL, C.J., was right, it seems 
to me that the plaintiff’s submission on this head must fail. It is not without 
interest to notice that Lorp CAMPBELL, C.J., was a party to the decision in 
Scott v. Avery (1), to which reference was made in the speeches in the House 
of Lords in Board of Trade v. Cayzer, Irvine & Co. (2). The difference between 
@ case in contract and one in tort appears clearly from both reports. 

In West Riding of Yorkshire Rivers Board v. Robinson Brothers (3) Haylock v. 
Sparke (4) was cited and accepted by the Court of Appeal. I refer in particular 
to a passage in the judgment of Str GorELL BaRNEs, P., and to a passage in 
the judgment of FARWELL, L.J., in which he said: 


“To my mind the principle of the case of Haylock v. Sparke (4) is really 
an authority in favour of the view which we are expressing ”’; 


and also to a passage in the judgment of BucktEy, L.J. Sommerville v. Mire- 
house (5) is interesting as showing the view of Hitz, J. That, again, was an 


(1) (1856), 5 H.L. Cas. 811. 
(2) [1927] A.C. 610. 
(3) 71 J.P. 137; [1907] 1 K.B. 431. 
(4) (1953), 17 J.P. 262; 1 E. & B. 471. 
(5) (1860), 25 J.P. 21. 
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action against justices, and the question arose under s. 11 of the Act of 1848. 
In that case the order had been quashed by a court consisting of CockBuRN, C.J., 
and Hint, J., and in the course of the argument questions of interest were raised 

















by counsel. The Chief Justice said: 

““ They [the justices] made a judicial mistake in deciding that a sufficient 
complaint was made within the time limited by s. 11 of [the Summary Juris- 
diction Act, 1848].” 

Hitt, J., said: 

‘If anything had been done under the order it might be different: as 
soon as an invalid order is acted upon a trespass is committed ”’ ; 

to which counsel replied: 

“The point as to jurisdiction is the same whether the order is acted upon 
or not.” 

Hi, J., said: 

“There is no injuria until a seizure of the plaintiff’s goods is made in 

execution of the order.” 


. CocxBuRN, C.J., said: 


“There was a good cause of complaint before the justices, but a statute 
of limitations prevented it from being proceeded upon.” 


Counsel then said: 
‘“‘ If justices decide wrongly as to their jurisdiction they are liable to an 
action for an act which they do in consequence.” 


Coburn v. Colledge (1), which was also cited to us, is a case on an attorney’s 
bill of costs, in which it was held that 


“In the case of a solicitor’s costs the cause of action arises when the 
work is completed, and therefore the Statute of Limitations begins to run 
from that time, and not from the expiration of a month from the delivery of 
the bill of costs.” 

Lorp EsHER, M.R., said: 

** Tt is admitted that, if the cause of action in this case must be considered 
to have arisen when the work was completed, the defendant must succeed ; 
but, if it must be considered as having arisen only at the expiration of the 
period of one month from the delivery of the signed bill of costs, the plaintiff 
must succeed. It does not appear to me that there is any question as to the 
construction of the Statutes of Limitation. It is plain that under them the 
action must be brought within six years after the cause of action arises, 
unless the defendant is beyond the seas when the cause of action arises, in 
which case it must be brought within six years of his return. The question 
is when in such a case as this the cause of action arises. The action is 
brought by the plaintiff in respect of work done by him as a solicitor. In 
the case of a person who is not a solicitor, and who does work for another 
person at his request on the terms that he is to be paid for it, unless there 
is some special term of the agreement to the contrary, his right to payment 
arises as soon as the work is done; and thereupon he can at once bring 
his action. Before any enactment existed with regard to actions by solicitors 
for their costs, a solicitor stood in the same position as any other person who 


(1) [1897] 1 Q.B. 702. 
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has done work for another at his request, and could sue as soon as the work 
which he was retained to do was finished, without having delivered any 
signed bill of costs or waiting for any time after the delivery of such a bill. 
Then to what extent does the statute alter the right of the solicitor in such 
@ case, and does the alteration made by it affect or alter the cause of 
action ? It takes away, no doubt, the right of the solicitor to bring an 
action directly the work is done, but it does not take away his right to pay- 
ment for it, which is the cause of action. The Statute of Limitations itself 
does not affect the right to payment, but only affects the procedure for 
enforcing it in the event of dispute or refusal to pay. Similarly, I think 
s. 37 of the Solicitors Act, 1843, deals, not with the right of the solicitor, but 
with the procedure to enforce that right. It does not provide that no 
solicitor shall have any cause of action in respect of his costs or any right to 
be paid till the expiration of a month from his delivering a signed bill of 
costs, but merely that he shall not commence or maintain any action for 
the recovery of fees, charges, or disbursements until then. It assumes that 
he has a right to be paid the fees, charges, and disbursements, but provides 
that he shall not bring an action to enforce that right until certain pre- 
liminary requirements have been satisfied. If the solicitor has any other 
mode of enforcing his right than by action, the section does not seem to 
interfere with it. For instance, if he has money of the client in his hands 
not entrusted to him for any specific purpose, there is nothing in the section 
to prevent his retaining the amount due to him out of that money. If that 
be the true construction of the section, it does not touch the cause of action, 
but only the remedy for enforcing it. The definition of ‘ cause of action’ 
which I gave in Read v. Brown (1) has been cited. I there said that it is 


‘every fact which it would be necessary for the plaintiff to prove, if traversed, 
in order to support his right to the judgment of the court’... For these 
reasons I think that the cause of action in this case, to use the language of 


[Administration of Justice Act, 1705, s. 19], was * given, or accrued, fallen 
or come ’ the moment that the work which the plaintiff was retained to do 
was completed.” 


Lopss and Curry, L.JJ., agreed. 

The plaintiff is faced with further difficulties in other sections of the Act of 
1848, some of which are now repealed. I refer in particular to s. 9 and s. 12, 
in each of which the words “ cause of action ” appear, and from which one gains 
added support for the opinion of Lorp CAMPBELL, C.J., in Haylock v. Sparke (2). 
Drpeiock, J. said: 


“It is plain that the draftsman of the Act of 1848 regarded the cause of 
action as having accrued, but the requirement of notice was a procedural 
requirement before the action could be brought.” 


I am satisfied that the cause of action for false imprisonment arose not later 
than the time of the imprisonment in each case. This makes it unnecessary to 
consider the first point raised, although in deference to the argument I must 
say something on it. There is much to be said for the argument that one cannot 
make sense of the proviso unless one reads the words “ or order ” after the word 
“conviction ” in s. 2 of the Justices Protection Act, 1848. Support is given to 
the argument by the inclusion of the words in the Act covering Ireland passed 
in the following year. The words may have been omitted by inadvertence. 


(1) (1888), 22 Q.B.D. 128. 
(2) (1853), 17 J.P. 262; 1 E, & B, 471. 
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On the other hand, it appears to me to be more likely that the draftsman was 
endeavouring to preserve the position that a conviction ought to be set aside in 
the proper place before it can be questioned in a civil court, while an order is in a 
different category. Morris, L.J., drew my attention to the report of an applica- 
tion to the Divisional Court in R. v. Ely JJ. Hx p. Gilling (1). It is right to 
say that there was no argument, but it is interesting to see the view then taken. 
No good reason is shown for reading any words into the section, and the court 
ought not to do so. In my opinion, the claims for damages for false imprison- 
ment are statute-barred and must fail, as Ditpock, J., held. 

The claim for damages in respect of money paid to the collecting officer is made 
in para. 11 of the statement of claim, which reads: 

‘“‘ By reason of the said purported order for maintenance and the said 
purported orders of variation the plaintiff paid to his said wife and for his 
said child the sums hereinunder set out.” 

The sums are set out; para. 12 follows, and the statement of claim ends: ‘‘ And 
the plaintiff claims damages”. On the basis that the quashing of the order 
does not form an essential ingredient of the cause of action, the cause of action, 
if there be one, arose at the time each payment was made. The defendants in 
para. 5 of the defence plead s. 21 of the Limitation Act, 1939, as a bar to the 
action, wholly or in part. Regard must now be had to the Law Reform (Limita- 
tion of Actions, etc.) Act, 1954. It is agreed between counsel that the effect of 
those two Acts is that the plaintiff cannot go further back than one year before 
the passing of the later Act, which was June 4, 1954, and that on that footing 
the amount of payments not barred by statute is £125 5s. 6d. Furthermore, 
figures have been agreed as to the extent in amount to which each of the eight 
justices named on the record is claimed to be responsible. The plaintiff concedes 
that on this hypothesis the defendants Reynolds, Thomas and Haldane are 
entitled to judgment. The claim of the plaintiff is put in this way: 


‘In all cases where a man has a temporal loss or damage by the wrong 
of another he may have an action on the case repaired in damages.” 


(see Comyns’ DicEst, vol. 1, p. 278). The Act of 1848 did not take away that 
right: indeed, it preserved it, by enacting in s. 2 that, if a justice of the peace 
exceeded his jurisdiction and a person was injured 
“by any act done under any conviction or order made or warrant issued 
by such justice in any such matter [that person] may maintain an action 
against such justice in the same form and in the same case as he might have 
done before the passing of this Act.” 
It appears to me that in s. 1 and s. 2 an effort is made to cover the kinds of action 
which a person might have had before the passing of the Act, and that those are 
preserved. The justices are given protection by the proviso to s. 2 and by certain 
other sections, such as s. 6, s. 7 and s. 3 (in regard to those who only grant a 
warrant of distress or commitment) and justices were given protection by s. 9, 
8. ll ands. 12. 

The first question for consideration is whether there was, prior to 1848, a 
cause of action against justices of the peace to recover payments such as were 
made by the plaintiff in this case, i.e., payments made to his wife under an 
order of the justices, that order being bad on the face of it and made in excess of 
jurisdiction. There is, we are informed by counsel on both sides, no record in 
the books of any such case. In Polley v. Fordham (2) Wits, J., said: 

(1) (1855), 4 W.R. 13. 
(2) 68 J.P. 321; [1904] 2 K.B. 345. 
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“* No such thing was ever heard of as an action for making an order against 
a person without jurisdiction. If the order is not followed by consequences 
against the individual, it comes to nothing. Actions for illegal distress of 
one sort or another were at one time very common, but such actions were 
always actions of trespass.” 


There are, as I shall show, cases of trespass to goods or trespass to the person in 
which a sum paid afterwards to secure release has been held to be recoverable 
as part of the damages, but no case of the kind now put forward has been dis- 
covered. In support of his argument that such a cause of action was recognised 
under the common law, counsel for the plaintiff cited Hodson v. Cooke (1) 
which I read: 

““Tn an action upon the case for commencing of an action against him in 
an inferior court, where the cause of action did arise out of the jurisdiction. 
After a verdict for the plaintiff, upon not guilty, it was moved in arrest of 
judgment, that it was not set forth that the defendant did know, that the 
place where the action arose was out of the jurisdiction, which it would be 
hard to put the plaintiff to take notice of. On the other side it was said, 
that the party ought to have a recompence for the inconvenience he is put to, 
by being put to bail perhaps in a case where bail is not required above, and 
such like disadvantages which are not in a suit brought here; and the plaintiff 
ought at his peril to take notice of the place. And of that opinion were 
JEFFREYS, C.J., HoLLoway and Watcor, JJ.; but WrirHEns, J. contra.” 


The case is not very fully reported, and I do not think that much, if any, help is 
gained from it. The next case cited was Beaurain v. Scott (2) of which the 
headnote is as follows: 


“An action on the case may be maintained against a judge of the 
ecclesiastical court who excommunicates a party for refusing to obey an order 
which the court has not authority to make, or where the party has not been 
previously served with a citation or monition, nor had due notice of the 
order. The practice of the ecclesiastical court is matter of fact to be proved 
by evidence, and left to the jury. This was an action on the case, for unlaw- 
fully excommunicating the plaintiff. The declaration stated that, at the 
time of committing the grievance complained of, the defendant [Sir 
W1u1AM Scott] was Vicar General and Official Principal of the Consistorial 
and Episcopal Court of Beilby, by divine permission then Lord Bishop of 
London; that the plaintiff was a person of good fame, and a practising 
attorney; that a cause of separation from bed and board and mutual 
cohabitation was then depending in the said court, in which a minor son of 
the plaintiff was cited to appear before the defendant, to answer Anne 
Beaurain his lawful wife in the said cause, but to which the plaintiff was no 
party; yet that the defendant required the plaintiff to take upon himself the 
burthen of guardian to his said infant son, and appear in such suit as 
guardian ad litem; which burthen the plaintiff wholly refused to take upon 
himself, as he lawfully might; that the defendant afterwards signed with his 
name and published a certain instrument, purporting to be a schedule of 
excommunication; by which said instrument the said defendant, as Vicar 
General of the said Bishop of London, and Official Principal of his Con- 
sistorial and Episcopal Court, pretending to be armed with legal authority, 
and pretending that justice so required, unjustly and unlawfully decreed the 


(1) (1683), 1 Vent. 369. 
(2) (1813), 3 Camp. 388. 
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said plaintiff to be excommunicated for certain alleged contempts and 
contumacy in not appearing at a certain day and place as the guardian 
assigned to his said infant son; whereas the plaintiff was not legally 
appointed the guardian ad litem for his said son; that the said schedule of 
excommunication was signed and published without the plaintiff’s having 
been served with any citation, monition, decree, or legal notice whatsoever 
to take upon himself the burthen of the said guardianship; that such 
excommunication was afterwards read during divine service in the parish 
church of St. Botolph, Bishopsgate, the same being the parish where the 
plaintiff resided; and he was then and there openly and publicly declared 
and denounced excommunicated by the minister of the said parish; by 
means whereof the plaintiff had suffered in his good name, been injured in his 
profession, sued by his creditors, and reduced with his family to great distress, 
poverty, and ruin.—Plea, the general issue. 

“It appeared that Srmr Wiiuiam Scorrt, as Vicar General and Official 
Principal of the Consistorial Court of the Bishop of London, had required 
the plaintiff to appear as guardian ad litem to his son; and ordered him to 
be excommunicated for refusing to do so. On appeal to Sir JoHN NICHOLL, 
as Dean of the Arches, that learned judge held that Mr. Beaurain was 
compelled to become guardian ad litem to his son, and that the excom- 
munication was regular. The matter being referred back to the Consistorial 
Court, the schedule of excommunication issued, and was published in the 
parish church of St. Botolph, Bishopsgate. 

“The plaintiff’s counsel contended, that the action was maintainable on 
two grounds: Ist, Because the ecclesiastical court had no authority to 
compel Mr. Beaurain to become guardian to his son against his will, but 
ought either to have appointed one of its own officers guardian, as is done in the 
courts of equity, or allowed a guardian to be appointed by the plaintiff in the 
suit, as is done in the courts of common law; and, 2ndly, Because no 
regular citation or monition had been served upon Mr. Beaurain before the 
excommunication was directed. It was allowed that he had previously made 
an affidavit in the suit respecting the appointment of a guardian, and that he 
had verbal notice of the order to appear as guardian; but it was insisted 
that, till a regular citation or monition was served upon him, he was not 
properly before the court, and the judge could have no authority to proceed 
to excommunication. 

‘“* On the other side, they did not deny that the action might be maintained, 
if the ecclesiastical court had exceeded its jurisdiction; but they called 
witnesses to prove that the plaintiff was bound to become guardian for his 
son, and that the proceedings against him were perfectly regular. Among 
these was Sir JoHN NICHOLL, who stated, that he continued of the same 
opinion as when he dismissed the appeal.—It was proved that the plaintiff 
might have done all that was required of him with hardly any trouble, and 
no expence; and that, in point of fact, he was acquainted with the order 
to become guardian ad litem as soon as it was pronounced. It further 
appeared, that after the excommunication Str WiiuiaM Scott had behaved 
with great generosity to the plaintiff, amidst the misfortunes, which then 
overtook him; and that he had expressed the most unbounded gratitude 
for the kindness he experienced. 

‘““ LORD ELLENBOROUGH left it to the jury to decide upon the effect of the 
evidence, stating, that he himself did not perceive anything unreasonable 
in the plaintiff being required to become guardian ad litem in the manner 
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described; and that the plaintiff seemed to have had sufficient notice of the 
appointment according to the practice of the ecclesiastical court. 

“* The jury found a verdict for the plaintiff, with 40s. damages; observing, 
at the same time, that they did not mean to throw the slightest reflection 
upon the highly respectable character of Str WiLL1AM Scorr. 


** No motion was made for a new trial, or in arrest of judgment.”’ 


There is an interesting footnote. 

That case is interesting for several reasons one of which, I notice, is that the 
defendant in the case, Srr Wiix1AM Scort, did not raise or cause to be raised 
the point of law which is taken in this case. It may be that he preferred to have 
a decision on the facts and instructed counsel (the Solicitor-General) appearing 
on his behalf not to take the point. It is to be noticed that in that case everyone 
assumed that damage or injury was caused on the issue of the decree of excom- 
munication. That appears from the next case cited, Ackerley v. Parkinson (1): 


** An action upon the case was held not to lie against the vicar-general of 
the bishop for excommunicating plaintiff with the greater excommunication, 
for contumacy in not taking upon him administration of an intestate’s 
effects, to whom plaintiff was next of kin, and had intermeddled with the 
goods, &c. although the citation by which plaintiff was cited was void, by 
reason that it required him to appear and take administration, &c. without 
leaving him an option to renounce it, and the proceedings thereupon had 
been set aside upon appeal; for the vicar-general had jurisdiction over the 
subject-matter, namely, the granting administration, and there was no 
malice.” 


In the course of the argument for the plaintiff appear these words: 


“*. ,.. and the reason is, that by the excommunication the party is 
disabled to sue any action or to have any remedy for any wrong done to 
him, so long as he remains excommunicate. And also the party grieved 
may have his action on the case against the bishop, in like manner as he may 
when the bishop doth excommunicate him for a matter which belongeth not 
to ecclesiastical cognizance.’ ” 


Beaurain v. Scott (2) was cited and LE Buianc, J., dealing with the facts of that 
case, said: 


“The whole fallacy of the argument lies in considering every step taken 
in the cause as an excess of jurisdiction, because some steps have been 
erroneously taken; whereas the distinction is, that where the subject- 
matter is within the jurisdiction, and the conclusion is erroneous, although 
the party shall, by reason of the error, be entitled to set it aside, and to be 
restored to his former rights, yet he shall not be entitled afterwards by 
action to claim a compensation in damages for the injury done by such 
erroneous conclusion, as if, because of the error, the court had proceeded 
without any jurisdiction.” 


It appears that the learned judge was of opinion that in a case of that character 
the plaintiff, if he succeeded in establishing his case, would be entitled to recover 
damages. That may well be because of the fact that damage flowed immediately 
on the issue of the order of excommunication. 


(1) (1815), 3 M. & 8. 411. 
(2) (1813), 3 Camp. 388. 
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The neXt case to which reference was made by counsel was Clark v. Woods (1), 
which states: 

** At the trial, before Potiock, C.B., at the London sittings after Michael- 
mas term, 1847, it appeared that the plaintiff, who was a householder 
residing at South Bersted in the county of Sussex, being unable to pay his 
poor-rates and costs in respect of the same, and there being no sufficient 
distress upon his premises, a warrant for his apprehension was granted by 


two of the defendants, being magistrates for that county.” 


e : 
The form of the warrant is set out. 





co) “* After reciting the making of the rate, the assessment of Richard Clark, 
ig | the plaintiff, in the sum of £17 19s. 6d. thereto, and his refusal to pay the 
6 same, and that . . . two justices, &c., had issued their warrant to levy 

| the said sum of £17 19s. 6d., and the further sum of 6s. for costs incurred in the 
): premises, making in the whole the sum of £18 5s. 6d. by distress and sale of 
the goods and chattels of the plaintiff, &c., it proceeded as follows . . 
Upon these facts, it was contended at the trial, on behalf of the plaintiff, that 
the warrant was bad, inasmuch as no power is given by the 43 Eliz. c. 2s. 4, 
to arrest for the non-payment of costs; and that the defendants were there- 
fore liable to repay, by way of damages, to the plaintiff the sum of £18 5s. 6d., 
which he had paid under protest.” 


The plaintiff in that case had been arrested for non-payment of the amount, 
which included 6s. costs, which led the plaintiff to claim that the warrant was 
bad. Poxtock, C.B., said: 


‘“‘ With respect to the amount of damages, I wish the law would allow 
us to give the defendants the benefit of the amount which was rightfully due 
( from the plaintiff; but we cannot escape from the position that if a debtor 
| be wrongfully arrested and under the duress of such imprisonment compelled 
to pay a debt justly due from him, such amount may be recovered back by 
action. Here the warrant was bad altogether; the plaintiff, therefore, was 
entitled to recover all the money which he was compelled to pay by reason 
of the arrest and imprisonment under it.” 





Rote, B., said: 

“The imprisonment of which the plaintiff complains was the act of the 
three defendants, and they are one and all responsible for it, unless they can 
shew that they were justified in making the arrest . . . With respect to the 
amount of damages, I should be very glad if we had the power to reduce 
them; but it appears to me that in point of law the plaintiff was entitled to 
recover back as damages the full amount he was compelled to pay in order 
to escape further imprisonment under a warrant which turns out to be 
altogether bad.”’ 

Pratt, B., said: 

‘* The law is clear that if by an unlawful act a party extracts from another 

& sum of money, whether legally due or not, he must pay back the full amount 


af so extracted. Upon the other points in the case I entirely concur with the 
al observations which have fallen from the other members of the court.” 


That, it should be made clear, was a case of trespass to the person. The amount 
which was awarded as damages was the amount which the plaintiff had to pay 


(1) (1848), 12 J.P. 489; 2 Exch. 395. 
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in order to put an end to his arrest, which had been held to be wrongful. For 
all I know, the damages might have been larger. 


The next case is Norton v. Monckton (1) in which 


‘“* The plaintiff was arrested under a committal warrant signed and issued 
by the defendant, a justice of the peace, for non-payment of a debt made up 
of a certain sum of money alleged to be due from the plaintiff to the local 
sanitary authority, under an order made at quarter sessions...” 


Counsel for the plaintiff claimed that his client was 


‘* entitled to recover the whole of the sum of £49 6s. 10d. by way of special 
damage. He was compelled to pay that sum in order to obtain his release.” 


He pointed out that 43 Eliz. c. 2, s. 4, did not extend to costs and that the 
warrant, as was admitted, was altogether bad. WHS, J., said: 


re In this case the committal warrant was issued without jurisdiction, and 
therefore the plaintiff is entitled to recover the money he had to pay to 
obtain his release from prison. We are bound by the decision in Clark v. 
Woods (2), cited for the plaintiff’s case, and we direct that the arbitrator 
must award the plaintiff the sum of £49 6s. 10d., as claimed, by way of 
special damage.” 

That case again was a case of trespass to the person. 
In Polley v. Fordham (3): 


‘““A magistrate, having convicted and fined the plaintiff for an offence 
under the Vaccination Acts, issued a distress warrant in default of payment 
of the fine, and a distress was put in on the plaintiff’s premises accordingly. 
Subsequently the conviction of the plaintiff was quashed for want of 
jurisdiction. In an action by the plaintiff against the magistrate for illegal 
distress:—Held that the period limited by s. 1 of the Public Authorities 
Protection Act, 1893, began to run from the entry on the plaintiff’s premises, 
and not from the date of the conviction.” 


There are certain words of WILLs, J., in that case to which I referred supra. One 
other case to which we were referred was Abbott v. Sullivan (4) which came 
before Srrm RAYMOND EVERSHED, M.R., DENNING and Morais, L.JJ., in which 
damages were claimed against certain officials of a trade union. That case was 
considered by the Court of Appeal on the basis of a contract between the parties. 
I do not think that it helps towards a decision on the case now before the court. 
Counsel for the plaintiff relied on certain passages in the judgment of DENNING, 
L.J. In so far as they can be applied to this case they were not relevant (as I 
see it) to the decision of the Court of Appeal in that case. 

Counsel for the plaintiff submitted that the money was paid by the plaintiff 
to the agent of the defendants. This should be made clear: the collecting officer 
is not the agent of the justices when he receives payment under an order such as 
this. That appears if reference is made to s. 5 (c) of the Summary Jurisdiction 
(Married Women) Act, 1895; to s. 1 (3) of the Affiliation Orders Act, 1914 (the 
procedure which covered collection of sums under the Summary Jurisdiction 
(Married Women) Act, 1895); and also to s. 4 of the Married Women (Main- 
tenance) Act, 1949. The learned counsel added that the plaintiff did not owe 


(1) (1895), 43 W.R. 350. 
(2) (1848), 12 J.P. 489; 2 Exch. 395. 
(3) 68 J.P. 321; [1904] 2 K.B. 345. 
(4) [1952] 1 All E.R. 226; [1952] 1 K.B. 189. 
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the money to his wife. He was ordered to pay, and he paid because he had 
been sent to prison for non-payment and was afraid of being sent to prison 
again. There is the element of compulsion. Counsel, on behalf of the defendants, 
pointed out that there is no record of an action of this kind in the books, and that 
on the facts shown there was no cause of action under the common law. Further- 
more, he said that there was no need for the plaintiff to pay under a bad order 
and that the money was paid to the collecting officer under a mistake of law. 
Dretock, J., expressed his view on this part of the case in these terms: 


“T hold, therefore, that at common law an action for trespass would lie 
against justices acting without jurisdiction. Therefore, it would lie in respect 
of false imprisonment and in respect of distress for goods. Counsel for the 
plaintiff asks me to hold that it would also lie for money paid by the plaintiff 
pursuant to an order of the court although no steps had been taken to 
enforce that order by distress or by commitment. That is to say, counsel 
submits that a cause of action lies in respect of moneys which the plaintiff 
paid to his wife under the order of Aug. 18, 1941, and the subsequent 
variations. At common law one cannot find in the reported cases any trace 
of an action of this kind lying in the absence of malice. I think one must 
ask oneself: What is the nature of the cause of action ? Plainly it cannot be 
indebitatus assumpsit as money had and received, because the money was 
not received by the justices, it was paid to their collecting officer for the use of 
the wife, and it was money which was paid under a pure mistake of law, 
namely, that the order was a valid order, a mistake of law which was shared 
by the justices and by the plaintiff. The action, therefore, must be (to use 
the old phraseology, and I am looking at the old common law position) 
an action on the case in tort.” 


Having cited the authorities the learned judge said: 


‘“*T therefore take the view that at common law the right of action in 
trespass for false imprisonment existed, but no right of action existed for 
the money paid.” 


I agree with the learned judge. There is, however, a further point on the reading 
of the section, part of which I take to be declaratory of the common law. It 
gives, or preserves, a right of action against a justice for any act done under 
any order made by such justice in any such matter if the person suing is injured 
thereby. The words “ act done ”’ contemplate an act done by someone other 
than the plaintiff—e.g., trespass. They are not intended to cover the case of a 
person himself paying money, which is the subject-matter of the claim on this 
part of the case. The injury suffered by the plaintiff in respect of which he 
seeks damages is the payment of money by him. That was not an “ act ” within 
the meaning of the word in the third line of s. 2. This claim, too, fails. 

There are two other matters to which I should draw attention. In his judgment 
DreLock, J. said: 


“Tt is conceded that on that finding that persistent cruelty had not been 
proved the justices had no jurisdiction to make an order under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1925, it being a 
condition precedent to their right to make an order that the husband should 
have been guilty of one of the matrimonial offences which are set out in s. 4 
of the Summary Jurisdiction (Married Women) Act, 1895, one of which is 
persistent cruelty, and that being the one that was relied on. The order in 
itself shows that there was no jurisdiction. It is an order that is bad on its 
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face, and where an order is bad on the face of it, it ceases to have the advan- 
tage which orders, although made without jurisdiction but good on their face, 
have, namely, that they are valid and are to be treated as valid until they 
have been set aside.” 


Counsel for the defendants told us that he had conducted the case on the basis 
that it was not open to him to say that the act of the justices was not without 
jurisdiction. That may well be so, on the facts of this case, but it should not be 
taken that every order which is bad on its face is an order made without juris- 
diction. The difficulty here arose in part because so many years had elapsed 
before the validity of the order was called in question and no one could say 
precisely what had happened at the time of the making of the order. On the 
face of it it appeared to have been made without jurisdiction, and no explanation 
was given. By s. 3 of the Justices Protection Act, 1848, the action (if any) lies 
only against the justices who made the original order, and not against a justice 
who issued a warrant of commitment thereon. If there had been a practice of 
referring to the original order on application for a committal order, it is probable 
that the error would have been observed many years ago, for, as I have said, the 
order was bad on the face of it. Unfortunately, this was not the practice. The 
question of protection for justices of the peace acting in good faith is worthy of 
consideration by the legislature. 

The other matter arises on the undertaking given to the Divisional Court. In 
the order it is in these words, 


“the husband undertaking not to reopen matter as to any payments 
thereunder.” 


It was not pleaded, or suggested, that this was a bar to the action against the 
justices for damages in respect of the money payments. The question was not 
mentioned in the Divisional Court. If it had been, it may well be that the court 
would not have exercised its discretion to give leave to appeal so many years 
out of time, for the order was bad and no court could well pay attention to it 
once it was examined. As an alternative, an undertaking in wider terms might 
have been required before leave to appeal out of time was granted, so that the 
justices would have been protected. After all, there was no allegation of malice or 
bad faith on the part of the justices. They cannot be expected to check in each 
case the order which is drawn up. They must rely to a large extent on their 
clerk. This action, brought against fourteen justices, eleven of whom did no 
more than make variations of the original order, must have been a source of 
worry to them. I recognise the importance of the claim for damages for false 
imprisonment, but at the same time I regret that it was thought necessary to 
include a claim in respect of the money payments, in view of the undertaking 
which was given before the Divisional Court. The appeal should be dismissed. 


MORRIS, L.J.: The hearing of this appeal, and likewise the hearing 
before the learned judge, proceeded on the basis that it was not being challenged 
that the order made by the magistrates on Aug. 18, 1941, was made without 
jurisdiction. The same applies to the later variations of the order and also to the 
committal orders. We have not, therefore, been concerned in this case with any 
controversy as to jurisdiction and we have heard no argument on that subject. 
It follows from the undisputed facts that the plaintiff was wrongly detained on 
each of the three occasions when he was sent to prison. The last of these 
occasions terminated in October, 1945. It has been common ground that as 
against some of the defendants there had arisen causes of action in the plaintiff for 
damages for false imprisonment. The plaintiff issued his writ on Dec. 21, 1954. 
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He was met by a plea based on s. 21 of the Limitation Act, 1939. So far as 
concerns the claims of the plaintiff which relate to the sums of money paid by him 
pursuant to the crders made, the position is affected by the Law Reform (Limita- 
tion of Actions, etc.) Act, 1954, and it appears to be common ground between the 
parties that if there are causes of action they are barred if and to the extent that 
they accrued before June 4, 1953. The total claim referable to the period since 
that date is just over £125. It has been agreed that the defendants concerned 
with the claims for damages for false imprisonment are within the protection 
afforded by the words of s. 21 of the Limitation Act, 1939, if the plaintiff’s 
action was commenced after the expiration of one year from the date on which 
the causes of action accrued. Two main points have therefore been raised in the 
appeal: (1) when causes of action based on trespass or false imprisonment 
accrued to the plaintiff, it being conceded that as against some of the defendants 
such causes of action did arise at some time; and (2) whether there was ever in 
the plaintiff a cause of action against some of the defendants based on the fact 
that the plaintiff paid money under orders made without jurisdiction, it being 
conceded that no statutory limitation period bars the recovery of sums paid 
since June 4, 1953, if any action for their recovery lies. 

I will deal with these issues separately. As to the first: the imprisonments of 
the plaintiff were all long before the period of one year before the issue of the writ. 
They were periods in 1942, 1944 and 1945, and amounted to 193 days in total. 
The plea of the statute must therefore succeed unless it be that the causes of 
action did not accrue until later. On Oct. 6, 1954, the Divisional Court made an 
order that the order of Aug. 18, 1941, and the variation orders, be discharged. 
Counsel for the plaintiff submits, in reliance on s. 2 of the Justices Protection Act, 
1848, that the cause of action in the plaintiff based on false imprisonment only 
accrued when the Divisional Court made its order—that is to say, on Oct. 6, 1954. 
As the defendants have not, in this litigation, challenged that the various orders 
were made without jurisdiction and that the orders of committal constituted and 
resulted in the false imprisonment of the plaintiff, it follows that he must succeed 
if his cause of action arose only when the various orders were quashed by the 
Divisional Court. On the other hand, it is clear that the claims for damages for 
false imprisonment are all barred if the causes of action arose at the times of the 
respective false imprisonments. As a necessary preliminary to advancing his 
submission, counsel invites the court to construe the wording of s. 2 so as to add 
certain words to it. He relies on the words which are a proviso to s. 2 (which has 
been read by my Lord). It seems to me that the false imprisonment claim made 
in the present action is probably covered by the words in the third line 
beginning ‘‘ or by any act done under any conviction or order made ”. Following 
the opening words come the words of the proviso which my Lord has read. 
The submission which is made is that the words “ or order ’’ were by mistake 
omitted. This view is supported by the facts (a) that later in the section occur 
the words 


“until after such conviction or order shall have been so quashed as 
aforesaid ”’ ; 


(b) that the section reads very strangely if the words “ or order ”’ are not included 
after the word “‘ conviction”; and (c) that when, in the next year, 1849, a 
similar enactment was passed which concerned [reland, the corresponding word- 
ing included the words “ or order ”’. 


Although these submissions have great force, I am not satisfied that they can 
be accepted. Parliament may have intended to enact that a conviction must be 
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quashed before an action is brought but may not have intended to enact that an 
order must be quashed. In CRAIES ON THE INTERPRETATION OF STATUTE Law 
(5th Edn.), p. 103, mention is made of the general principle that words are not 
to be imported into statutes which are not found there; and in Tinkham v. 
Perry (1), Sm; Raymond EvERSHED, M.R.., said: 


‘** Plainly, words should not be added by implication to the language of 
a statute unless it is necessary to do so to give the enactment sense and 


” 


meaning in its context . . 


Reference may be made to R. v. Ely JJ. Ex p. Gilling (2). One Gilling had 
been taken into custody by railway officials on a charge of having travelled 
with a false ticket. The following morning he was brought up before the 
magistrates and was remanded by them in custody until a later day. On that 
later day it appeared that the charge was groundless and Gilling was discharged. 
A motion was made in the Queen’s Bench Division for a certiorari to the justices 
to bring up the warrant under which Gilling had been remanded into custody. 
The object of the application for a certiorari was to have the warrant quashed 
preliminary to bringing actions against the railway company and against the 
magistrates. The court (which presumably included Lorp CAMPBELL, C.J.) 
refused the rule; that was on the ground that whatever protection was afforded 
to the railway company by the warrant ought not to be taken from them, and 
that in the action against the justices the validity of the warrant was the very 
thing to be tried; and that s. 2 of the Act of 1848, which provides that a con- 
viction shall be quashed before an action can be brought against the committing 
magistrate, only applied to cases where there had been a conviction. Although 
the construction of the section presents much difficulty, it seems to me that it 
cannot be postulated that there was a statutory enactment which had the effect 
that the orders made by the justices had to be quashed before action could be 
brought. On this basis the result is that the proviso to s. 2 of the Act of 1848 
did not debar the plaintiff from suing before the orders were quashed and the 
plaintiff was long debarred by the Limitation Act, 1939, from claiming damages 
in respect of his periods of imprisonment. 

If the contrary view were sustained, however, and it were held that no action 
could be brought until the orders had been quashed, would the result be any 
different ? Section 2 provides that for any act done under an order made by 
justices in matters of which they have not jurisdiction or in which they shall have 
exceeded their jurisdiction there may be an action “ in the same form and in the 
same case ”’ as might have been maintained before the passing of the Act. Then 
follows the proviso. If the proviso could be read so as to include the quashing 
of orders, does the cause of action exist though the right to begin an action is 
delayed until the orders are quashed, or does the cause of action only arise if and 
when the orders are quashed ? In deciding this issue it is necessary to consider 
certain other sections of the Act. Section 8 used the same expression, “‘ no action 
shall be brought ”’, as is found in s. 2, and enacted that no action should be 
brought for anything done by a justice of the peace in the execution of his office 
unless commenced within six months after the act complained of should have 
been committed. Section 21 of the Limitation Act, 1939, ultimately took the 
place of this section and, therefore, so far as concerns this case, the words to be 
considered (until the Act of 1954 applied) are the words “‘ the date on which the 


(1) [1951] 1 All E.R. 249; [1951] 1 K.B. 547. 
(2) (1855), 4 W.R. 13. 
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cause of action accrued’. Section 9 provided that no action should be com- 
menced until at least one month after a notice in writing of the intended action 
should have been given. In such notice the cause of action and the court in 
which it was intended to be brought was required to be clearly and explicitly 
stated. That section was repealed in 1894, but it is necessary to consider it when 
dealing with some of the issues which are before us. If it were assumed that the 
Act required the quashing of an order before an action is brought, ought such 
quashing to have taken place before any notice under s. 9—that is to say, a notice 
stating the cause of action—could have been given ? This very question arose in 
Haylock v. Sparke (1). Mr. Haylock was brought before the magistrates and 
it was charged against him that he had written offensive words on pavements 
which, it was said, reflected on the character of Mr. Watt, the stationmaster 
at Ely. Mr. Haylock had written ‘‘ Donkey Watt, the railway jackass ’’, and 
Mr. Haylock had continued for some time so to write. It was said that Mr. 
Haylock’s pavement literary efforts were calculated to provoke a breach of 
the peace. The magistrate ordered Mr. Haylock to enter into a recognizance 
and to find sureties to keep the peace for three months. Mr. Haylock, having 
refused to do this, was committed to prison for a period of three months or 
until he did as ordered. That was on Apr. 30, 1852. On May 6 he was brought 
up before COLERIDGE, J., by habeas corpus and was discharged. On May 18 
Mr. Haylock served a notice under s. 9 of the Act of 1848 of his intention to 
commence an action after one month. On July 12 the warrant of committal 
issued by the magistrate was brought up by certiorari and was quashed by the 
Court of Queen’s Bench. On June 19 the writ was issued against the magis- 
trate; the claim was for damages for false imprisonment. The action was 
heard at the summer assizes at Cambridge, 1852. One of the points taken on 
behalf of the defendant magistrate was that the notice under s. 9 was insufficient 
because it was not given after the cause of action was completed. PoLiock, 
C.B., upheld this contention and a verdict was directed to be entered for the 
defendant. On the argument on a rule nisi to enter a verdict for the plaintiff for 
damages which had been assessed, it was argued on behalf of the defendant that 
it was the intention to give to a justice a month’s time for the purpose of tendering 
amends before the action could be brought, that this intention would be defeated 
if notice of action could be given before the cause of action was complete and that 
the cause of action was not complete until the warrant was quashed. Other issues 
were involved in the case, but as to this issue the reserved judgment of the court, 
delivered by Lorp CAMPBELL, C.J., included the passage to which my Lord has 
already referred. In the second sentence LoRD CAMPBELL said this: 


‘‘ Supposing this warrant to be in the nature of a conviction, so that the 
action could not have been maintained unless the warrant had been quashed, 
we think that the notice of action was regularly given on May 18.” 


It seems to me that Lorp CAMPBELL in saying this was indicating his view that 
quashing was only necessary if there were a conviction. This also seems to be 
implicit in the remainder of the passage of the judgment dealing with this 
matter, which has been read. It concludes with these sentences: 


‘“‘ In argument it was contended that the six months might be construed 
to run from the quashing of the conviction; but the commitment is the act 
complained of, not the quashing of the conviction on the application of the 
party imprisoned. The quashing of the conviction is only a condition to 
the prosecution of the action like the delivery of an attorney’s bill, or the 


(1) (1853), 17 J.P. 262; 1 E. & B. 471. 
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giving a notice of action: and there is nothing to determine in what order the 
conditions shall be complied with.” 


I consider that that judgment and its reasoning should be followed. It was 
referred to in this court in West Riding of Yorkshire Rivers Board v. Robinson 
Brothers (1) where its correctness was not challenged. Lorp CAMPBELL, C.J., 
had referred to the quashing of a conviction as only a condition to the prosecution 
of an action comparable with the delivery of an attorney’s bill. In Coburn v. 
Colledge (2) in this court it was held that in the case of a solicitor’s costs the 
cause of action arose when the work was completed and that the period of 
limitation began to run from that time although there was a statutory provision 
that no action should be commenced or maintained until the expiration of a 
month after the delivery of a bill of costs. It was held that that provision dealt, 
not with the right of the solicitor, but with the procedure to enforce that right. 
Lorp Esuer, M.R., said: 


“It does not provide that no solicitor shall have any cause of action in 
respect of his costs or any right to be paid till the expiration of a month from 
his delivering a signed bill of costs, but merely that he shall not commence or 
maintain any action for the recovery of fees, charges, or disbursements until 
then.” 


So in the present case the proviso is that no action shall be brought until after 
a conviction shall have been quashed. 

Some reliance was placed, on behalf of the plaintiff, on the language of s. 12. 
That section was repealed in 1893, but it is valid to have regard to it when 
considering the question when a cause of action arose. It was argued that a 
cause of action consists of every fact which it would be necessary for a plaintiff 
to prove, if traversed, in order to support his right to the judgment of the court. 
Reference was made to the definition given by Lorp Esuemr, M.R., in Read v. 
Brown (3) to which he adhered in his judgment in Coburn v. Colledge (2). 
Section 12 of the Act of 1848 was, in my judgment, a procedural section. The 
requirements of proof which were referred to were not “facts” of the kind 
referred to by Lorp EsHer. Furthermore, the section used the phrase 


“or if he shall not prove the cause of action referred to in the notice.” 


This, as I think, distinguished the procedural requirements from the cause of 
action itself. Furthermore, the Act of 1848 was an Act designed (as its title 
states) to protect justices from vexatious actions for acts done by them in the 
execution of their office; and s. 2 was not creating new causes of action. The 
purpose of the Act was to assist justices by enacting that certain steps should 
be taken before commencing actions and by fixing a time limit within which 
such actions should be brought. It seems to me, therefore, that it cannot be said 
that causes of action accrued only when the Divisional Court on Oct. 6, 1954, 
discharged the original order and the variation orders. It is to be noted that the 
orders of committal were not in terms quashed or discharged. Further it seems 
doubtful whether, since there was nothing that could be called a conviction, the 
orders need have been discharged before an action was brought. Even if, however, 
it was necessary to have discharged the original order and the variation orders, 
and even if, by their discharge, the committal orders (which were spent orders in 
the sense that the periods of committal which they ordered were long past), 


(1) 71 J.P. 137; [1907] 1 K.B. 431. 
(2) [1897] 1 Q.B. 702. 
(3) (1888), 22 Q.B.D. 128. 
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could be said also to have been discharged, the causes of action for damages for 
false imprisonment were not dependent for their existence on the quashing or 
discharge of any order. I consider, therefore, that all causes of action which 
accrued before June, 1953, are barred as a result of the application of the pro- 
visions of the Limitation Act, 1939. 

This brings me to the remaining issue raised in the appeal, if any causes of action 
later accrued, that is to say, after June 3, 1953, they are not barred. It has, 
therefore, to be considered whether there were any causes of action which accrued. 
The only suggested causes of action referable to this later period relate to the 
fact that the plaintiff paid money to his wife. It is contended that he paid to 
her money because he was wrongly ordered to do so by the defendants, who had 
acted outside their powers, and that he paid in this period because, having 
previously been sent to prison for non-payment, he knew that he would again 
be sent to prison if he did not pay. It is submitted, therefore, that he paid 
under the fear or threat of what would happen to him if he did not pay. It is 
further submitted that he can recover what he paid by way of damages from the 
defendants who irregularly ordered him to pay. 

The claim is advanced either under the wording of s. 2 of the Act of 1848 or 
independently of that wording. The opening wording refers either to “‘ any act 
done by a justice of the peace ”’ or to “‘ any act done under any conviction or 
order made or warrant issued by such justice.”’ . The wording suggests that an 
act done is something separate and different from a conviction or from an order or 
from a warrant. In the present case the complaint relates to the order or orders 
made by the defendants. It does not seem to me, however, that the mere making 
of an order caused injury to the plaintiff. In Polley v. Fordham (1) the plaintiff had 
been convicted by a metropolitan police magistrate of an offence on Feb. 11, 1903, 
and fined. He failed to pay the fines and the magistrate issued a warrant of 
distress against his goods. Distress was put in on Apr. 17. The plaintiff, under 
protest, paid out the distress on Apr. 29. On July 8 the conviction was quashed 
on the ground that the information had been out of time. The plaintiff brought 
an action in the county court against the magistrate on Aug. 26, claiming 
damages for illegal distress. The question being considered on appeal from the 
county court judge was whether the time limit for the purposes of the Public 
Authorities Protection Act, 1893, ran from the date of conviction (Feb. 11, 1903) 
or from the date of entry on the plaintiff’s premises. It was held that time ran 
from only the latter date. In argument, counsel for the defendant (the res- 
pondent) submitted that it was the conviction which was the act complained of, 
and it was in reference to that submission that WI Ls, J., in his judgment said: 


“It seems to me the act complained of is the distress and nothing else. 
No such thing was ever heard of as an action for making an order against 
a person without jurisdiction. If the order is not followed by consequences 
against the individual, it comes to nothing. Actions for illegal distress of 
one sort or another were at one time very common, but such actions were 
always actions of trespass . . . But the action itself was not for erroneous 
exercise of jurisdiction, but was for making a distress and breaking and 
entering a man’s premises where there was no right to do so. No such action 
as that suggested by the respondent will be found in BULLEN AND LEAKE; 
in Cu1tTy ON PLEADING; or in any of the books of precedents.” 


So here, when the original order was made, or when the variation orders were 
made, no injury to the plaintiff was then caused. If the first payment had 


(1) 68 J.P. 321; [1904] 2 K.B. 345. 
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become due on a date later than the date of the order, no immediate injury to 
him was caused by the order itself. His loss or injury came when he paid; but 
the payment by him was not an “ act done by ” the defendant justices; nor does 
it seem to me that it was within the words “any act done under any... 
order made.’’ The wording of the Justices Protection Act, 1848, s. 2, seems to 
me to refer either to something directly done by justices or to something directly 
done by others as against the person complaining. I do not think that the words 
are apt to refer to a payment made by a person against whom an order has been 
wrongly made. The wording refers rather to some such acts as trespass to 
person or trespass to goods done either by justices or by others who derive their 
authority, or purport to derive it, under any conviction or order made or warrant 
issued by justices. This is, I think, only reasonable. The whole case of the 
plaintiff is that the orders made were nullities and that he need not have paid. 
Payments made by him in these circumstances do not readily fit in to the notion 
of acts done by justices. The defendants may not have realised that the orders 
they made were beyond their powers; but any ignorance on their part is of no 
account. From the point of view of the plaintiff he too may not have realised 
that the orders were irregular; but he in fact had remedies open to him by 
availing himself whereof he could have set aside the orders. The fact that he 
for the most part went on paying does not convert his payments into acts done 
within the wording of the section. 

The matter, however, falls to be considered apart from the precise wording of 
s. 2 of the Act. Although the Act is one giving protection to justices and is not 
one that (at least in s. 2) is giving new remedies against justices, it is correct to 
say that in circumstances where, before 1848, there could have been a cause of 
action against justices, that cause of action would continue, subject to complying 
with any requirements laid down by the Act. Actions could be maintained (as 
s. 2 states) ‘‘ in the same form and in the same case ’’ as might have been before the 
passing of the Act. Although new causes of action are not given by s. 2, neither 
in my view are causes of action denied which might theretofore have lain; but 
certain defined conditions must be met with compliance. If, however, in the 
circumstances of this case, a right of action would have existed before 1848 
against justices in respect not of any false imprisonment but merely because 
money was paid as ordered, then such a right of action would at later times and 
at the present time also exist. If there was and is such a cause of action known 
to English law, then the plaintiff in the present case could avail himself of it. The 
claim made in the writ, apart from that for damages for false imprisonment, was 
for damages for acts done by the defendants without jurisdiction while sitting 
as justices of the peace. The statement of claim pleaded the facts and by the 
prayer claimed damages. It is said that if justices made an order requiring the 
payment of money to a third party and made such order in excess of their juris- 
diction, an action on the case would lie against the justices for the amount of 
any sums actually paid. No precedent for any such action was cited. In 
Sommerville v. Mirehouse (1), the plaintiff complained in an action against 
magistrates that he had been summoned before them for non-payment of a 
church rate, and he complained that, though he had proved that the rate had 
been demanded at a date more than six months before he was summoned and 
that he was by statute protected from having an order made against him, yet 
an order for payment had been made. That order was later quashed by the 
Queen’s Bench. In his action the plaintiff said that the magistrates had made 
the order without jurisdiction and that he had been put to inconvenience and 


(1) (1860), 25 J.P. 21. 
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annoyance and had incurred expense in applying for a writ of certiorari. The 
magistrates said that there had been evidence of a later demand on the plaintiff. 
The headnote of the case states that, on demurrer, it was held 


‘that it was within the duty of the defendants, as justices, to determine 
the question whether a complaint was made within the time limited; and 
therefore, by s. 1 [of the Act of 1848] the action was not maintainable 
without proof of malice and want of reasonable and probable cause.”’ 


Counsel had said: 


“The costs of bringing up the order for the purpose of quashing it con- 
stitute a damnum absque injuria.”’ 


CocKBURN, C.J., in the course of the argument, said: 


“It was within the duty of the justices to determine the question which 
was raised in this case before them: indeed that question was a matter which 
they were bound to decide ”’; 


whereupon HI, J., said: 


‘* If anything had been done under the order it might be different: as soon 
as an invalid order is acted upon a trespass is committed ’’; 


and later Hit, J., said: 


‘There is no injuria until a seizure of the plaintiff’s goods is made in 
execution of the order.”’ 


There are many cases in the books where actions have been brought against 
justices, but they have been brought because a plaintiff has been detained or 
because his goods have been seized or in similar circumstances. If a man is 
imprisoned, then lawful authority for his detention must be forthcoming; if it is 
not, then justices who have wrongly ordered his detention may be liable. Where 
aman is wrongly imprisoned and has to make payments before he can be released, 
then the amount of such payments may be recovered as part of his damages: 
see Clark v. Woods (1); Norton v. Monckton (2); and s. 13 of the Act of 1848. 
The right of action arises by reason of the trespass to the person: the wrongful 
or abortive order is of no avail to justify what has been done. It is not the mere 
making of the order that constitutes the cause of action. If the order is one for 
the payment of money and if it is made without jurisdiction, then it; need not be 
obeyed. Appropriate steps can be taken to quash it or to reverse it on appeal; 
but if these steps are omitted a claim for damages cannot later be presented 
against justices based merely on the fact that they made an order requiring 
payments to be effected. I would dismiss the appeal. 


ROMER, L.J.: The date of the last of the three orders for the committal 
of the plaintiff to prison was May 23, 1945, and I understand that under that 
order he was imprisoned on July 20, 1945, and was released in the following 
October. In these circumstances, it is clear that his cause of action for damages 
for false imprisonment was defeated by s. 21 of the Limitation Act, 1939, years 
before he issued his writ, unless he is right in the contention which counsel sub- 
mitted on his behalf that his right to sue did not arise until the Divisional Court 
quashed the original and subsequent orders of the defendants on Oct. 6, 1954. 
This argument is founded on the proviso to s. 2 of the Justices Protection Act, 


(1) (1848), 12 J.P. 489; 2 Exch. 395. 
(2) (1895), 43 W.R. 350. 
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1848, which my Lord has read and which I will not read again. In considering 
counsel’s contention as to the effect of this proviso, it is necessary to bear in mind 
that there is a real distinction between having a cause of action on the one hand 
and being able to obtain judgment on it on the other; for the right to judgment 
may well involve some element which is additional to the vesting of the cause of 
action itself. For example, A sues B for money lent: B pleads the Limitation Act: 
A has a perfectly good cause of action, but he will not recover judgment unless 
he can prove at the trial some circumstance which takes the case out of the 
operation of the Act. The distinction was put quite clearly by Lorp Esumr, 
M.R., in his judgment in Coburn v. Colledge (1). The question, therefore, 
arises in the present case whether the quashing of an invalid order under s. 2 
of the Act of 1848 constitutes an essential part or ingredient of an action against 
the magistrates who made it, so that no cause of action arises until such quashing 
has been effected, or whether a complete cause of action arises when the conse- 
quences of the order are felt and the quashing is a mere condition precedent to 
the plaintiff’s right to judgment. It is not permissible to construe the proviso 
to s. 2 in the light only of its immediate context; its meaning and effect must be 
ascertained both with regard to that context and with regard to the provisions of 
the Act asa whole. The Court of Queen’s Bench in Haylock v. Sparke (2) rejected 
the view that no cause of action arises under the Act of 1848 in respect of a convic- 
tion made without jurisdiction until the conviction has been quashed; and I have 
no reason to doubt the accuracy of that decision. It was considered in this court 
in West Riding of Yorkshire Rivers Board v. Robinson Brothers (3), and none 
of the members of the court expressed any doubt or disapproval of the decision. 
FarwELtL, L.J., indicated that Lorp CAMPBELL, C.J., and his brethren decided 
the case mainly by reason of the limitation section of the Act of 1848, s. 8; 
and this would certainly seem to emerge from the language of Lorp CAMPBELL’s 
observations. I think that additional support for the decision in Haylock v. 
Sparke (2) is to be found in the provisions of s. 7 of the Act. Section 7 is in the 
following terms: 


‘* In all cases where by this Act it is enacted that no action shall be brought 
under particular circumstances, if any such action shall be brought it shall be 
lawful for a judge of the court in which the same shall be brought, upon 
application of the defendant, and upon an affidavit of facts, to set aside the 
proceedings in such action, with or without costs, as to him shall seem meet.” 


The effect of that section on s. 2 would appear to be that an action can properly be 
commenced in respect of an invalid conviction before the conviction has been 
quashed, but a judge can—not “ must ”’, be it noted—set aside the proceedings 
on application by the defendant if the plaintiff does not obtain the quashing of 
the conviction. This seems to show that in the contemplation of Parliament the 
right of action—that is, the right to sue—precedes the setting aside of the 
conviction. The position in this respect may be contrasted with that which 
arises under the statute of 7 Anne, c. 12,8. 3, (the Diplomatic Privileges Act, 1708), 
which was considered in Musurus Bey v. Gadban (4). That section provides 
that: 


“*. . . all writs and processes that shall at any time hereafter be sued 
forth or prosecuted whereby the person of any ambassador . . . authorized 


(1) [1897] 1 Q.B. 702. 
(2) (1853), 17 J.P. 262; 1 E. & B. 471. 
(3) 71 J.P. 137; [1907] 1 K.B. 431. 
(4) [1894] 2 Q.B. 352. 




















Justi 


tc 


If s. 
to tl 
cont 
very 
argu 
was, 

In 
opin 


s. 2 


coun 
by j 
of tl 
victi 
In tk 
of th 
after 
prov 
conv 


do: 


whic! 
whic] 


afo 


indie: 
well ; 
suffic 
omitt 
to be 
Act, | 

Th 
some 
in cor 
the J 
plaint 
or (b) 
If so, 


““ 


1848, 
The a 





Oo. 











Justice of the Peace and Local Government Review Reports. August 18, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 353 


and received as such by Her Majesty her heirs or successors . . . may be 
arrested or imprisoned or his . . . goods or chattels may be distrained 
seized or attached shall be deemed and adjudged to be utterly null and void 
to all intents constructions and purposes whatsoever.” 


If s. 7 of the Justices Protection Act, 1848, had been couched in language similar 
to that of the statute of Anne, considerable support would be afforded to counsel’s 
contention. The section, however, in its enacted form, seems to me to be 
very much opposed to it. I am accordingly unable to accept counsel’s 
argument on this part of the case, for Haylock v. Sparke (1), which is fatal to it, 
was, in my opinion, rightly decided. 

In these circumstances, it becomes unnecessary to express any concluded 
opinion on counsel’s further point that the words “ or order ”’ in the proviso to 
s. 2 were omitted by mistake. For myself, however, I am inclined to accept 
counsel’s submission on this point. Section 2 is concerned not only with acts done 
by justices in their criminal jurisdiction but also with acts done in the exercise 
of their civil jurisdiction. It is further to be observed that the words “‘ con- 
viction ” and “‘ order ”’ in the section are used disjunctively wherever they appear. 
In these circumstances, I think it is difficult to avoid an absurdity in the operation 
of the section unless the words ‘‘ or order” are implied after the words “ until 
after such conviction ” in the proviso. In the absence of such implication the 
proviso would read (in relation to an order made where no question of any 
conviction arises at all) 


* Provided nevertheless, that no such action shall be brought for anything 
done under such order until after such conviction shall have been quashed ”’, 


which does not, as it seems to me, make any sort of sense. Moreover, the phrase 
which appears later in the section, 


“until after such conviction or order shall have been so quashed as 
aforesaid ”” 


indicates that the earlier reference to quashing was intended to cover orders as 
well as convictions. As I say, therefore, my provisional view is that there is 
sufficient justification for the assumption that the words ‘or order’ were 
omitted from the proviso through inadvertence; and some support for that is 
to be found in the corresponding section of the Justices Protection (Ireland) 
Act, 1849, to which my Lord has referred. 

The next issue is whether the plaintiff can recover from the defendants, or 
some of them, the whole or any part of the money which he paid to his wife 
in compliance with the orders which were made against him. So far as s. 2 of 
the Justices Protection Act, 1848, is concerned, the question arises: Was the 
plaintiff a person injured (a) by any act of the justices done without jurisdiction 
or (b) by any act done under an order made by the justices without jurisdiction? 
If so, and subject to the Limitation Act, 1939, he could sue the justices 


‘in the same form and in the same case as he might have done before ”’ 


1848, without alleging malice or absence of reasonable and probable cause. 
The actual injury or detriment which the plaintiff sustained was the payment to 


(1) (1853), 17 J.P. 262; 1 E. & B. 471. 
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his wife, over a period of years, of money which in fact he was under no liability 
to pay. There can be no doubt that he made these payments as a consequence 
of the original order of Aug. 18, 1941, and of the various orders which succeeded 
it. On analysis, however, it seems to me that the payments resulted from at 
least three different factors, namely: (1) the making of the orders; (2) the 
plaintiff’s ignorance of the invalidity of the orders; and (3) his consequent 
failure to apply to a higher court to have them set aside. Of these three elements 
the only one which can fairly be described as an “‘ act done by a justice ’’ without 
jurisdiction, or as an ‘‘ act done under any order made by ” a justice without 
jurisdiction is the first, videlicet the making of the orders. The making of the 
orders, however, did not in itself deprive the plaintiff of any moneys at all; and 
indeed in Polley v. Fordham (1) Wits, J., said: 


‘* No such thing was ever heard of as an action for making an order against 
a person without jurisdiction. If the order is not followed by consequences 
against the individual, it comes to nothing.” 


One therefore finds that the only contributory cause of the plaintiff’s loss which 
can be regarded as an act of the justices done without jurisdiction was one which, 
in itself, took no money from his pocket and gave the plaintiff no cause of action. 
On the other hand, the other contributory causes which I have mentioned 
cannot, as it seems to me, give such a cause of action because they were not acts 
of the justices at all. Moreover, I cannot help feeling that the plaintiff's 
ignorance of the invalidity of the orders and his resulting compliance with them 
are matters in respect of which he cannot excuse himself from blame; for the 
original order, of which he was given a copy, stated on its face that it was made 
with his consent and he knew perfectly well that in fact he never had consented. 
This fact in itself would surely have conveyed to the mind of most reasonable 
men that there was something wrong with the order, although this did not 
apparently occur to the plaintiff himself. I accordingly cannot think that the 
aggregate of causes which led to the plaintiff making these payments to his wife 
can reasonably be regarded as constituting an act done by the justices without 
jurisdiction; and if I am right in this the plaintiff has no cause of action such as 
was envisaged by s. 2 of the Justices Protection Act, 1848. 

It is true that s. 2 of the Act did not confer rights of action against magistrates 
who acted without or in excess of jurisdiction, for such rights existed already; 
and counsel for the plaintiff, whilst invoking the section in an effort to escape the 
effect of s. 21 of the Limitation Act, 1939, said that the plaintiff’s claim to pursue 
the defendants for the money that he had paid to his wife was founded on the 
common law. The kind of principle on which he relied is stated in Comyns’ 
DicEst (ACTION UPON THE CASE), vol. 1, p. 278, in the following way: 


“In all cases where a man has a temporal loss or damage by the wrong 
of another he may have an action upon the case to be repaired in damages.” 


What I have already said, however, with regard to causation applies equally to 
this proposition as to the language of s. 2 of the Act; and for the reasons I have 
stated, the loss which the plaintiff suffered was not in my opinion occasioned by 
the wrong of the justices, although the invalid order which they made was 
undoubtedly one of the causes which contributed to the loss. If it be objected 
that the views which I have expressed on this issue are too narrow in relation to 
cause and effect, the answer is that I do not think that a man who is aggrieved by 
an invalid order of justices was intended, either at common law or under the 


(1) 68 J.P. 321; [1904] 2 K.B. 345. 
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Act of 1848, to have the option either of appealing or of obeying it and then 
suing the justices for damages; and if (as in the present case) an aggrieved person 
can obviate all damage by appealing, then his remedy is to appeal. 

Apart from the question of causation, a further difficulty in the way of the 
plaintiff's money claim against the defendants arises from the reference or 
provision in s. 2 to the form in which actions against magistrates might be 
brought. By reason of that provision it would seem that after 1848 magistrates 
who acted without jurisdiction could only be sued under forms of action which 
existed before the Act. These forms would presumably include actions on the 
case, but, notwithstanding the extreme diligence of counsel, no report of an 
action against magistrates comparable or even analogous to the present money 
claim is to be found in the books. This is the more significant in that a number of 
actions in trespass against justices are reported previous to 1848; and I think it is 
a reasonable inference that the reason why no claims such as the present were 
reported is that there were none to report. The nearest case to which our 
attention was drawn was Beaurain v. Scott (1) in which an action on the case 
was successfully brought for damages against a judge of the ecclesiastical court 
for wrongful excommunication. In that case, however, the injury done to the 
plaintiff was immediately due to the issue of the decree of excommunication and 
could not be remedied by appeal, and that element, as it seems to me, makes a 
very considerable difference. It is, however, perhaps sufficient to say that, in 
my judgment, counsel for the plaintiff has not established that a claim against 
justices such as the plaintiff has now brought would have been entertained before 
the passing of the Justices Protection Act, 1848, and, accordingly, in my judg- 
ment, such a claim ought not to be entertained now. For these reasons, and 
those stated by my brethren, I agree that the appeal should be dismissed. 

Appeal dismissed. 

Solicitors: George C. Carter & Co. ; Wilkinson, Howlett & Moorhouse. 

PP. 
(1) (1813), 3 Camp. 388. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., JONES AND McNartr, JJ.) 
April 30, 1956 
REG. v. REIGATE JJ. Ex parte HOLLAND 


Road Traffic—General trade licence— Alleged misuse—Proceedings by county council 
of county where offence committed—Licence issued by another county council 
—Vehicle usually kept in latter county—Vehicles (Excise) Act, 1949 (12, 13 
and 14 Geo. 6, c. 89), s. 8, 8s. 15 (1)—Road Vehicles (Registration and 
Licensing) Regulations, 1953 (S.I. 1953, No. 231), reg. 35. 

The respondent held a general trade licence for his motor vehicle issued by the 
Hampshire County Council and the vehicle was usually kept in Hampshire. An 
officer of the Surrey County Council, duly authorised for the purpose, laid informa- 
tions against him charging him with offences under reg. 29, art. D (3), of the Road 
Vehicles (Registration and Licensing) Regulations, 1953, and s. 15 (1) of the 
Vehicles (Excise) Act, 1949, in respect of the alleged misuse of the general trade 
licence. The alleged offences took place within the county of Surrey. The justices 
dismissed the informations on the ground that the only county council competent 
to lay the informations was that which had issued the licence. On motion for 
mandamus, 
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Hep: that, by virtue of s. 8 (2) of the Act of 1949, a county council was 
empowered to prosecute for breaches of regulations relating to the excise duties 
which, by s. 8 (1) of the Act, they were under a duty to levy, and that there was 
no limitation on the right to prosecute in respect of offences committed within 
their county; that the officer of the Surrey County Council had, accordingly, the 
right to prosecute in the present case; and that mandamus must issue. 

Motion for mandamus. 

The applicant, Cecil Ernest Holland, an officer of Surrey County Council 
who was authorised to institute and conduct proceedings on behalf of the council 
before any court of summary jurisdiction in respect of offences under divers 
statutes including the Vehicles (Excise) Act, 1949, moved for an order of 
mandamus directing the justices of the borough of Reigate to hear and determine 
two informations laid by the applicant against the respondent, Richard Latham 
Hampton, charging him with offences against the Vehicles (Excise) Act, 1949, 
and the Road Vehicles (Registration and Licensing) Regulations, 1953. The 
ground of the application was that the justices misdirected themselves in law in 
ruling that the applicant could not lay the informations because the vehicle 
was usually kept in Hampshire and the respondent’s general trade licence had 
been issued by the Hampshire County Council. The applicant claimed that 
he was entitled to do so by reason of the provisions of s. 281 of the Customs 
and Excise Act, 1952, s. 8 of the Vehicles (Excise) Act, 1949, and the Road 
Vehicles (Excise Duties and Licences) Order, 1953 (S.I. 1953 No. 1560), made 
pursuant to s. 8 (5) of the Act of 1949. 


F. H, Lawton for the applicant. : 
Medd for the respondent. 


LORD GODDARD, C.J.: In this case counsel for the applicant, an officer 
of the Surrey County Council, moves for an order of mandamus directed to the 
justices of the borough of Reigate requiring them to hear and determine two 
informations preferred by the applicant against the respondent, charging him, 
in the first information, 


“that he used a general trade licence . . . issued in respect of general 
trade plate 343HO on a mechanically propelled vehicle, to wit an un- 
registered goods vehicle, for a purpose contrary to reg. 29, art. D (3), of the 
Road Vehicles (Registration and Licensing) Regulations, 1953 (S.I. 1953 No. 
231), and the Vehicles (Excise) Act, 1949, s. 25, and [in the second informa- 
tion] that he did unlawfully use an unregistered goods vehicle, for which 
a licence was not in force, on a public road, contrary to the Vehicles (Excise) 
Act, 1949, s. 15 (1).” 


On the day in question the respondent was found in the borough of Reigate 
using a vehicle under trade plates and it is said that he was not entitled to drive 
under trade plates. The second information was laid because, if the vehicle 
was not being lawfully driven under trade plates, it was an unlicensed vehicle. 
At the hearing of the informations objection was taken to the applicant being 
the prosecutor. It was said, first, that Surrey County Council could not prose- 
cute for these offences, because the Commissioners of Customs and Excise 
were the only persons who could do so. Secondly, it was said that, if that 
were not the case, only Hampshire County Council could prosecute, because 
the vehicle was usually kept in Hampshire, and the respondent’s general trade 
licence was issued by Hampshire County Council. We are differing fromm the 
justices and think that this is a case in which mandamus must go; but that 
is no reflection on the justices for having come to a wrong decision in this case 
because it is not easy to find one’s way through numerous Acts and regulations. 
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Having, however, carefully considered the matter with the assistance of counsel, 

~ I do not think that there is any particular difficulty about this matter. 

aS It is, I think, well known that matters relating to the licensing of motor 

in vehicles are in the hands of county councils, mainly by virtue of s. 8 of the 

he Vehicles (Excise) Act, 1949, which reads: 

‘*“(1) The duties chargeable under this Act shall be levied by county 
si] councils in accordance with provisions to be made for the purpose by Order 
sil in Council. 
rs ** (2) Subject to the provisions of this Act and of any Order in Council 
of made under this section, every county council and their officers shall have 
wm within their county for the purpose of levying the duties aforesaid the 
m same powers, duties and liabilities as the Commissioners of Customs and 
9, Excise and their officers have with respect to duties of excise, and to the 
he issue and cancellation of licences on which duties of excise are imposed, 
in and other matters under the Acts relating to duties of excise and excise 
‘le licences, and all enactments relating to those duties and to punishments 
ad and penalties in connection therewith shall apply accordingly.” 

- By that section all the powers which the Commissioners of Customs and Excise 

a had with regard to vehicle licences are to be exercised by the county councils, 

ns and I think that that applies, not only to the levying and collection of duties, but 

to the enforcement of the law relating to those duties, and seeing that persons 
who break the law with regard to those duties are prosecuted and punished. 
Section 23 of the Act provides: 

** All penalties and forfeitures recovered under or in pursuance of this 
er Act, whether by a county council or by any other person, shall be paid into 
he the Exchequer in such manner and in accordance with such directions as 
wo may be contained in any Order in Council made under this Act.” 
= That shows how the penalties are to be dealt with. 
| } The Road Vehicles (Registration and Licensing) Regulations, 1953, reg. 29, 

deals with general trade licences. Article D of reg. 29 provides: 

‘“*(1) A general trade licence shall not be used upon any vehicle other 
than a mechanically propelled vehicie which is in the possession of the 
holder of such licence in the course of his business as a manufacturer or 

repairer of or dealer in mechanically propelled vehicles or is a mechanically 

) propelled vehicle which is for the time being laid up by its owner . . . (3) 
No vehicle shall be used upon a public road under a general trade licence 

, for any purpose other than a purpose for which such vehicle is authorised 

a by this article to be used under such licence.” 

cle } That is the regulation under which the prosecution was brought. 

sle. Section 15 (1) of the Vehicles (Excise) Act, 1949, provides: 

ng “‘ If any person uses on a public road any mechanically propelled vehicle 

pol for which a licence under this Act is not in force, not being a vehicle exempted 

* from duty under s. 7 of this Act, or if any person who is the holder of a trade 

pre licence or trade licences issued under this Act uses on a public road at any 

fi one time a greater number of vehicles than he is authorised to use by virtue 

the of that licence or those licences, he shall be liable to whichever is the 

nat greater of the following penalties, namely—(a) an excise penalty of £20; 

pe or (b) an excise penalty equal to three times the amount of the duty 
ak chargeable in respect of the vehicle or vehicles.” 
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Regulation 35 of the Road Vehicles (Registration and Licensing) Regulations, 
1953, provides: 
“* The clerk of the council and any other officer authorised by the council 
are respectively empowered to perform any duty or exercise any power of 
the council for the purpose of carrying these regulations into effect.” 


It was not suggested on behalf of the respondent that the applicant was not an — 


officer authorised by the council. It seems to me, therefore, that, by s. 8 of 
the Act of 1949, the county council are given, not only the duty of levying 
duties, but also the duties in regard to what I may call the enforcement clauses, 
that is to say, the clauses which deal with the prosecution of offenders for 
breaches of the regulations. It is said that a county council may do these acts 
within their own county; therefore, if an officer of the county council finds within 
his county a vehicle which he believes to be offending against the regulations, 
he has, not only the right, but the duty to prosecute. It may be said that it 
is unreasonable to put on the clerk to one county the duty to prosecute in respect 
of a vehicle which is kept in another county, but it has to be remembered that 
the offence is being committed in the county where it is stopped, and, probably, 
has been committed in several other counties. For instance, if a vehicle is 
being driven by night unregistered or under trade plates when it ought not to be 
driven, it is committing an offence in every county through which it goes, but 
the offence may not be discovered until the morning, when it is light. As a 
general rule, any person in England can prosecute for any offence which he 
thinks is being committed, but, in cases of this kind, Parliament has limited 
the right to prosecute, taking it away from private individuals and giving it, 
first to the Commissioners of Customs and Excise, and then to the county 
councils. I can find no limitation on the right of the county council to prosecute, 
provided that they can show that the offence was being committed within 
their county. I do not say that the officer authorised by Surrey County 
Council would be able to prosecute if he could merely show that the offence 
had been committed in another county, but here the offence was being committed 
at Reigate in Surrey because the car was found there. In the circumstances, 
I think that the matter was covered by s. 8, and, therefore, the justices were 
wrong in saying that they had no jurisdiction to hear and determine the infor- 
mations. 


JONES, J.: I agree. 


McNAIR, J.: I also agree. 
Order of mandamus granted. 
Solicitors: Wyatt d& Co., for Clerk to Surrey County Council; Neish, Howell 


é& Haldane. 
T.R.F.B. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparpb, C.J., CASSELS AND Donovan, J.J.) 
April 23, 30, 1956 
REG. +. CAMPBELL 


Criminal Law —Evidence—-Corroboration —Child—Sworn and unsworn evidence— 
Children and Young Persons Act, 1933 (23 Geo. 5, c. 12), s. 38 (1). 

Section 38 (1) of the Children and Young Persons Act, 1933, provides: ** Where, 
in any proceedings against any person for any offence, any child of tender years 
called as a witness does not in the opinion of the court understand the nature of 
an oath, his evidence may be received, though not given upon oath, if, in the 
opinion of the court, he is possessed of sufficient intelligence to justify the reception 
of the evidence, and understands the duty of speaking the truth . . . Provided 
that where evidence admitted by virtue of this section is given on behalf of the 
prosecution the accused shall not be liable to be convicted of the offence unless 
that evidence is corroborated by some other material evidence in support thereof 
implicating him.” 

The unsworn evidence of a child, either in relation to an offence against itself 
or any other offence, cannot be corroborated by the unsworn evidence of another 
child. 

Rex v. Manser (1934) (25 Cr. App. R. 18) followed. 

The sworn evidence of a child may corroborate the evidence. sworn or unsworn, 
of another child. 

The sworn evidence, either of a child or an adult, may be corroborated by the 
unsworn evidence of a child. 

The evidence of a child which is capable of affording corroboration does not 
cease to be corroboration by reason of the fact that the child is alleged to be the 
victim in another charge made against the same prisoner, but the jury should 
be warned to bear that fact in mind and look with particular care at the evidence. 
The jury should also be warned to look with care at the evidence of a young boy 
or girl called to corroborate the evidence of another witness, and where the evidence 
relied on as corroboration is the unsworn evidence of a child, a particularly careful 
warning is necessary. 

Observations on the position where a series of sexual offences against several 
children are charged, but the evidence of each child deals only with an offence 
against itself. 

APPEAL against conviction. 

The appellant, Forbes McArthur Campbell, was convicted at Middlesex 
Quarter Sessions on an indictment containing seven counts of indecent assault, 
the victim in each case being a boy aged about ten years. The deputy chairman 
certified that the case was a fit case for appeal to the Court of Criminal Appeal. 


R. M. O. Havers for the appellant. 
F. H. Lawton for the Crown. 
Cur. adv. vult. 


Apr. 30. LORD GODDARD, C.J., read this judgment of the court: The 
appellant was convicted at Middlesex Quarter Sessions on an indictment con- 
taining seven counts each charging him with indecent assaults on boys under 
the age of sixteen, each of whom was about ten years old. The appellant was a 
schoolmaster and the case against him was that he on various occasions sat 
beside the boys while they were doing their lessons and felt their private parts. 
The court allowed the boys to be sworn. The deputy chairman in summing-up 
stressed more than once how important it was that there should be corrobora- 
tion of the evidence of young boys and gave a strong warning on this subject, 
at the same time telling the jury that if they fully appreciated the danger of 
convicting on the uncorroborated evidence of a child they could convict if 
absolutely certain that they were right in doing so. The evidence relied on 
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by the prosecution as corroboration was twofold; in some cases a boy named 
as the assaulted person in a count of the indictment gave evidence that he 
saw the appellant commit a similar or substantially similar act to that of which 
he complained on another boy named in another count. In four cases there 
was evidence of two boys and one girl who were not involved in any of the 
charges that they had seen the appellant act in relation to some of the boys 
in a manner which was alleged to constitute an indecent assault. The jury 
were specifically directed that they must consider each case separately and after 
this direction and the warning we have already mentioned the jury convicted 
on all counts. The learned deputy chairman gave a certificate for appeal in 
these terms: 


“The defendant having raised the question whether the evidence of 
other children than those with regard to whom offences were being alleged 
could afford corroboration of the evidence of complaining children (that 
question having been specifically left open in R. v. Mitchell (1) ((1952), 
36 Cr. App. Rep. 79) and whether the summing-up with regard to that 
evidence was adequate and proper...” 


The main argument before us on the appeal was that as courts have always 
warned juries of the danger of convicting on the uncorroborated evidence of a 
child of tender years, the evidence of such a child could not amount to corrobora- 
tion unless his or her evidence was also corroborated. From this, if accepted, 
it would seem to follow that a child’s evidence would never corroborate, for if 
the evidence of the corroborating child had in turn to be corroborated by a 
person of more mature years it would follow that it would be the latter’s evidence 
that affords the corroboration. If when child A says : “I saw the defendant 
assault child B”’, A has to be corroborated, someone would have to be called 
to say: “‘ I saw what A says he saw ”’, so that there would be no point in calling 
A. Now in dealing with this matter it has to be remembered that for the present 
purpose child witnesses must be divided into two classes, those who are too 
young to be sworn and those who in the opinion of the court are capable of 
understanding the obligation of an oath. By s. 38 of the Children and Young 
Persons Act, 1933, a child of tender years may give unsworn evidence in any 
proceedings against any person for any offence but the person accused cannot 
be convicted unless the unsworn evidence is corroborated by some other material 
evidence in support thereof implicating him. The unsworn evidence cannot 
be corroborated by other unsworn evidence; see Rex v. Manser (2). It will 
be observed that there is no definition in the Children and Young Persons 
Act, 1933, of what is meant by “a child of tender years”? though “ child” 
is defined (by s. 107) as a person under the age of fourteen. Whether a 
child is of tender years is a matter for the good sense of the court, and, 
though it may be difficult to decide whether a child understands the obliga- 
tion of an oath, a court probably would have no difficulty in deciding whether he or 
she was of tender years. Where then such a child gives unsworn evidence, 
it must be corroborated by some other evidence and we can see no reason why 
the corroboration should not be the evidence of another child who in the opinion 
of the court is capable of being sworn. Why, then, if a child gives sworn evidence 
which is not required by statute to be corroborated, should the corroboration 
not be that of another child ? It is true that for very many years the courts 
have always warned juries that it is dangerous to convict on the uncorroborated 


(1) (1952), 36 Cr. App. Rep. 79. 
(2) (1984). 25 Cr. App. Rep. 18. 
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evidence of a child, whether of tender age or not, but so also is a similar warning 
given in all sexual cases. In a case where the complaining party is a grown 
woman the jury would be advised to look for corroboration and, if the evidence 
were that of a child, that is, of a child under the age of fourteen but who in the 
opinion of the court can be sworn, we can find no reason for saying that such 
evidence could not be accepted by the jury as corroboration. To hold otherwise 
would mean that if a mother was indecently assaulted in the presence of her son 
aged say twelve or thirteen his evidence could not be accepted as corroboration 
if the jury believed him. Whether evidence that is legally admissible does 
corroborate is for a jury to determine. The court points out to them what 
can be corroboration, and then it is for the jury to decide whether it does corro- 
borate and it is open to them to accept it or, if they do not think it safe to act 
on the evidence of one so young, to reject it. It is no doubt also desirable 
to remind the jury that the evidence of a child, not only of one in respect of 
whom the charge is made but of one called to corroborate, needs to be looked at 
with care, but that the jury may accept it as corroboration we think is not 
open to doubt. Nor can we see that it makes any difference as regards admissi- 
bility that the child offered as a corroborating witness of the evidence of another 
is also alleged in the indictment to be an assaulted person. Each count in an 
indictment is equivalent to a separate indictment. Suppose then separate 
trials are ordered of counts in an indictment alleging in count 1 an assault on 
child A and in count 2 one on child B. The latter, provided he is sworn, could 
be tendered to corroborate the evidence of A and need not and indeed could not 
be asked any questions in chief as to the assault on him. In our opinion, there- 
fore, it makes no difference whether the child called to corroborate the evidence 
of another is alleged to be the victim in another count of the indictment or not, 
though if he is, no doubt it would be wise to warn the jury that they should 
bear this in mind and look with particular care on that evidence. 

Perhaps we should say a word about the cases to which counsel on either 
side called our attention. It is agreed that there is no case directly in point 
and both counsel cited the same cases. In Rex v. Bailey (1) the actual 
decision was that the jury must return a verdict on each count in the 
indictment and should be warned against supplementing evidence on any one 
by evidence on any other, but the court did emphasise the desirability of warning 
the jury that they should regard the evidence of boys in these cases of indecency 
with great care. In Rex v. Gregg (2), the court pointed out that where 
unsworn evidence is given the judge ought to draw the attention of the 
jury to the fact that the statute requires that evidence to be corroborated 
because the jury ought to approach the question of corroboration more carefully 
if they know that it is required by an express statutory provision and not merely 
by the ordinary rule of common sense and fairness which makes it desirable 
that the evidence of young persons should be corroborated. The oft cited case 
of Rex v. Dent (3) in fact lays down no particular principle. It was a case in 
which the judge had given a proper warning as to the danger of convicting 
without corroboration, but the jury had none the less convicted. On a 
review of the evidence the court thought that the verdict was unreasonable, 
and, accordingly, exercised the power given by the Criminal Appeal Act, 1907, 
of quashing the conviction. In Rex v. Mitchell (4), the case referred to by the 
learned deputy chairman in the certificate which he granted, the question 


(1) 88 J.P. 72; [1924] 2 K.B. 300. 
(2) (1932), 96 J.P. 511. 
(3) [1943] 2 All E.R. 596. . 
(4) (1952), 36 Cr. App. Rep. 79. 
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which seems to have been left open is whether the jury should always be warned 
of the danger of accepting the evidence of a child of tender years in the absence 
of corroboration although the child is not giving evidence in regard to an assault 
on him or her self. It will be remembered that in that case the court was not 
dealing with the unsworn evidence of a child, but in stating the question that 
was left open we think the court must have been referring to unsworn evidence 
as they specifically mention the evidence of a child of tender years. We, there- 
fore, have to consider the case of a child of tender years being called to give 
unsworn evidence in regard to an offence committed against some other person 
or against property. Inasmuch as the statute which permits a child of tender 
years to give unsworn evidence expressly provides for such evidence being given 
in any proceeding against any person for any offence, it appears to us that the 
unsworn evidence of a child can be given to corroborate the evidence of another 
person given on oath. At the same time it is obvious that a jury should be 
warned that such evidence must be regarded with great care, but in view of the 
terms of the section it seems to us that the evidence is admissible though its 
weight is for the jury. 

To sum up, the unsworn evidence of a child must be corroborated by sworn 
evidence; if then the only evidence implicating the accused is that of unsworn 
children the judge must stop the case. It makes no difference whether the 
child’s evidence relates to an assault on him or her self or to any other charge, 
for example, where an unsworn child says that he saw the accused person steal 
an article. The sworn evidence of a child need not as a matter of law be corro- 
borated but a jury should be warned not that they must find corroboration but 
that there is a risk in acting on the uncorroborated evidence of young boys or 
girls though they may do so if convinced the witness is telling the truth, and this 
warning should also be given where a young boy or girl is called to corroborate 
the evidence either of another child, sworn or unsworn, or of an adult. The 
evidence of an unsworn child can amount to corroboration of sworn evidence 
though a particularly careful warning should in that case be given. As proper 
warnings were given by the learned deputy chairman in this case there is no 
ground on which we can interfere with the conviction. 

As we are endeavouring in this judgment to deal comprehensively with the 
evidence of children we may perhaps endeavour to given some guidance to 
courts who have from time to time to deal with cases of sexual assaults on 
children where the evidence of each child deals only with the assault on him 
or her self. In such cases it is right to tell a jury that because A says that 
the accused assaulted him, it is no corroboration of his evidence that B says 
that he also was the victim of a similar assault though both say it on oath. At 
the same time we think a jury may be told that a succession of these cases may 
help them to determine the truth of the matter provided they are satisfied 
that there is no collaboration between the children to put up a false story. 
And if the defence is one of innocent association by the accused with the children, 
the case of Rex v. Sims (1) ({1946] 1 All E.R. 697), subsequently approved on 
this point by the House of Lords in Harris v. Director of Public Prosecutions (2), 
shows that such evidence can be given to rebut the defence. This appeal is 


accordingly dismissed. Appeal dismissed. 
Solicitors: H. R. Hodder & Son; Director of Public Prosecutions. 
T.R.F.B. 


(1) [1946] 1 All E.R. 697; [1946] K.B. 531. 
(2) 116 J.P. 248; [1952] 1 All E.R. 1044; [1952] A.C. 694. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparD, C.J., JONES AND McNair, JJ.) 
May I, 1956 
SPIRES +. SMITH 


Road Traffic-- Public service vehicle--Omnibus—Limit on number of standing 
passengers—Number in excess of maximum carried—Conductor charged 
with permitting offence—-Liability to conviction—Public Service Vehicles and 
Trolley Vehicles (Carrying Capacity) Regulations, 1954 (S.I. 1954, No. 1612), 
reg. 3, reg. 4. 

By reg. 4 of the Public Service Vehicles and Trolley Vehicles (Carrving Capacity) 
Regulations, 1954, the number of standing passengers who may be carried in an 
omnibus is limited to eight, and, by s. 9 (2) of the Transport Charges, etc. 
(Miscellaneous Provisions) Act, 1954, contravention of the regulation is punishable 
on summary conviction. The appellant, a conductor on an omnibus, was convicted 
of unlawfully failing to comply with the provisions of reg. 4 in that on a particular 
day he unlawfully permitted the omnibus to be used to carry passengers in excess 
of the maximum number permitted by the regulations. On appeal, 

Hep: that the appellant had wrongly been charged as a principal offender 
with the offence of permitting, either (per Lorp Gopparp, C.J., and JoNngEs, J.) 
because the offence created by reg. 4, read together with reg. 3, was that of carrying 
an excess number of passengers and the carrying was done, not by the appellant 
or the driver, but by the owners of the vehicle, and that the appellant had not 
permitted any offence of carrying, his offence (if any) being that of aiding and 
abetting the carrier; or (per McNarr, J.) because the regulations were penal 
regulations and did not make it clear on whom the obligation to prevent the 
carriage of excess passengers rested. 

CasE STATED by justices for the county of Huntingdon. 

The respondent, William Thomas Smith, at a magistrates’ court sitting at 
Huntingdon on Oct. 21 and Nov. 18, 1955, preferred an information against 
the appellant, Robert Spires, charging that, on July 25, 1955, at Alconbury 
in the county of Huntingdon, he unlawfully failed to comply with the 
provisions of reg. 4 of the Public Service Vehicles and Trolley Vehicles (Carry- 
ing Capacity) Regulations, 1954, in that he permitted a stage carriage to be used to 
carry passengers in excess of the maximum number permitted by the regulations, 
contrary to the Transport Charges etc. (Miscellaneous Provisions) Act, 1954, s. 9. 

The appellant was an omnibus conductor employed by the Eastern Counties 
Omnibus Co., Ltd. On July 25, 1955, he was conductor of a double-decker 
stage carriage which was on passenger service from Peterborough to Cambridge. 
At Aleonbury the stage carriage was carrying as standing passengers fifteen 
adults and three children. 

It was contended on behalf of the appellant that the words of s. 9 of the Act 
and of reg. 4 of the regulations referred solely to the “‘ carrying *’ of passengers, 
and that, whilst it was an offence to “‘ carry ” an excess number of passengers, 
no offence of “‘ permitting ’’ the use or “‘ using ” a public service vehicle for that 
purpose was created by the section or the regulation. Further, the offence of 
“ carrying *’ an excessive number of passengers could only be committed by the 
carrier, i.e., the owner of the vehicle who held the necessary licence for the 
carriage of passengers and who received payment for that carriage. The master 
(here the Eastern Counties Omnibus Co., Ltd.) was responsible for the acts of its 
servant when the statute creating the offence did so in terms which imposed an 
absolute prohibition. The appellant might have aided and abetted his master 
in the commission of the offence, but he was not so charged. It was contended 
on behalf of the respondent, that, whilst reg. 4 was permissive, yet if standing 
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passengers were carried, not more than eight standing passengers could be 
carried without a breach of the regulations, and, in this respect, reg. 4 must be 
read in conjunction with reg. 3. The regulations must be read in conjunction 
with s. 9 of the Act, by sub-s. (2) of which a penalty was provided for failure 
to comply with any regulations made by the Minister under the powers con- 
ferred on him by that Act. The appellant had permitted more than eight passen- 
gers to stand, and had thus permitted the vehicle to be used otherwise than in 
compliance with the regulations. 
The justices convicted the appellant and the appellant now appealed. 


F. H. Lawton for the appellant. 
N. N. McKinnon for the respondent. 


LORD GODDARD, C.J.: This case raises a very curious point, which, at . 


first sight, appears to have no merits in it at all, but a state of affairs can arise 
in which it may be material. Moreover, a defendant is always entitled to take 
advantage of the way in which regulations are drawn, if he can, and to contend 
that the act which is alleged against him is no breach of the regulations. If 
regulations are drawn in such a form that they are difficult to understand, they 
must also be construed in favour of a defendant. [His Lorpsuir stated the 
facts and continued:] The first thing at which to look is the statute. Section 9 (1) 
of the Transport Charges etc. (Miscellaneous Provisions) Act, 1954, provides: 


‘“The Minister may make regulations with respect to public service 
vehicles, tramcars and trolley vehicles providing for—(a) the determination 
by or under the regulations of the number of the seated passengers and 
standing passengers respectively whom any vehicle is constructed or adapted 
and fit to carry; (b) the determination by or under the regulations of the 
number of such passengers respectively who may be carried in any 
vehicle...” 


I need not read the rest of sub-s. (1), but sub-s. (2) provides: 


‘““ If any person contravenes or fails to comply with any such regulation 
he shall for each offence be liable on summary conviction to a fine not 
exceeding £20.” 


The offence which is created by the statute is failing to comply with the 
regulation and we, therefore, have to see who is bound by the regulation. By 
the Public Service Vehicles and Trolley Vehicles (Carrying Capacity) Regulations, 
1954, reg. 4: 

“Subject to the provisions of reg. 7 of these regulations, during the 
hours of peak traffic or in circumstances in which undue hardship would be 
caused to such passengers if they were not so carried, there may be carried 
on a public service vehicle, when being used as a stage carriage, or on a 
trolley vehicle, a number of standing passengers not exceeding one-third of 
the number of passengers for which the vehicle, or in the case of a double- 
decked vehicle the lower deck, has seating capacity, or eight, whichever 
number is the less.” 


What are the elements of an offence against that regulation ? One has to 
look back to reg. 3, which is not mentioned in the information: 


‘* The number of seated passengers carried on any vehicle shall not exceed 
the number for which the vehicle has seating capacity and, except as 
otherwise provided by these regulations, no standing passengers may be 
carried on any vehicle... 


” 
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What is charged here is a failure to comply with reg. 4 in that the appellant 
permitted certain things. Disregarding the first words of the regulation, which 
deal with peak traffic hours and undue hardship, what the regulation provides 
is that there may be carried on a public service vehicle, when being used as & 
stage carriage, a number of passengers not exceeding one-third of the number 
for which the vehicle is constructed or eight, whichever number is the less. There- 
fore, it can, I suppose, be said that the offence against the regulation, which is 
alleged to have been committed, is the carrying of passengers exceeding that 
number—the number of passengers in excess of one-third of the number for 
which the vehicle has carrying capacity or the number in excess of eight, which- 
ever number is the less. One finds out which number is the less, and the charge 
is of carrying passengers in excess of that number. 

Now who carries ? It is not the conductor and it is not the driver. They are 
not the owners of the vehicle; they do not run the service. It seems to me that 
the only person who carries is the company or the owner of the vehicle, as the 
case may be. A conductor of a public service vehicle is not, himself, the carrier 
of the passengers. Then, it may be said that he permitted it; that, if the permit- 
ting of doing something is prohibited, allowing it to be done is a substantive 
offence. I do not find, however, in the regulation a prohibition against the 
conductor permitting a number of passengers to board the vehicle. The sub- 
stantive offence is the carrying of the excess number of passengers. If, therefore, 
the conductor allows more people to get on the bus than its seating capacity, 
he is not himself committing the substantive offence. He is not failing to comply 
with the regulation, because he is not carrying them. What he is doing is aiding 
and abetting the commission of an offence by the company. It is a very fine 
point, and one which, in nine cases out of ten, would not, I suppose, have any 
possible effect. It looks as though the regulations should be redrafted in such a 
way as to make it an offence on the part of the driver or the conductor. I am 
bound to say that, for myself, I think that the only substantive offence that is 
created by these regulations is the offence of carrying, and the carrier is the 
owner of the bus and not the conductor. Therefore, if it is sought to charge the 
conductor in these circumstances he must, I think, be charged with aiding and 
abetting. For these reasons, I think that the appeal succeeds. 


JONES, J.: I agree. 


McNAIR, J.: I agree with the result proposed by my Lord, but for my part 

I would prefer to say that reg. 3 and reg. 4 are ambiguous. They do not make 

it sufficiently clear on whom rests the obligation to prevent the carriage of excess 

passengers. Accordingly, these being penal regulations, it would be wrong in 

law to charge the conductor as a principal offender on the allegation that he has 
permiited the prohibited state of affairs. 

Appeal allowed. 


Solicitors: Gregory, Rowcliffe & Co., for Rigby, Williams & Co., Peterborough ; 


Treasury Solicitor. 
T.R.F.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MerRRIMAN, P., AND Daviess, J.) 
May 3, 1956 
JENKINS v. JENKINS 
Husband and Wife—<Adultery —Conduct conducing to husband's adultery— 
Expulsion of husband from matrimonial home—No suspicion by wife that | 
husband committing or likely to commit adultery— Matrimonial Causes Act, 
1937 (1 Edw. 8 & 1 Geo. 6 c. 57), s. 11 (8). 
Constructive desertion, unaccompanied by circumstances causing the deserted 
spouse to commit adultery, does not amount to conduct conducing, just as simple 
desertion, unaccompanied by such circumstances, does not amount to conduct 
conducing; but if there are facts connected with the circumstances of the desertion 
which cause the deserted spouse to commit adultery, then that is capable in law 
of constituting conduct conducing to the adultery. 

APPEAL by husband against order of Romford justices whereby they fount him 
guilty of adultery and made a separation order and a maintenance order for 
£2 weekly in the wife’s favour under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949. 

Vowden for the husband. 

R. L. Bayne-Powell for the wife. 


LORD MERRIMAN, P.: Davies, J., will give the first judgment. 


DAVIES, J.: The point of the appeal can be shortly stated. The husband 
does not dispute the adultery; indeed, he has at all material times admitted 
that since March, 1953, he has been living in adultery with the woman named 
in the wife’s complaint. The complaint was dated Feb. 20, 1956, and the specific 
date of adultery which the wife charged was within six months of that complaint, 
namely, Jan. 3, 1956. The husband’s defence was based on s. 11 (3) of the 
Matrimonial Causes Act, 1937. That sub-section provides, so far as material, 
that 

‘“On any application made by virtue of this section [i.e., by a husband 

or a wife on the ground of adultery] the court shall not make an order 
unless it is satisfied that the applicant has not... by his or her wilful 
neglect or misconduct conduced to, the adultery .. .” 

As was emphasised by Lorp MErrmavy, P., in Brown v. Brown (1): 


‘** It is to be observed at the outset that in the Divorce Court throughout 
the series of Matrimonial Causes Acts, now consolidated in the Act of 1950, 
conduct conducing to adultery has never been more than a discretionary 
bar to the relief of divorce, and the effect of s. 14 (1) of the Matrimonial 
Causes Act, 1950, replacing s. 5 of the Act of 1937, is that it also affords a 
discretionary bar to the relief of judicial separation. In a magistrates’ | 
court, on the other hand, conduct conducing to adultery is made, by s. 11 (3) 
of the Act of 1937, an absolute bar to the making of an order which, if a 
non-cohabitation clause is included, has the same effect as a decree of judicial 
separation: Summary Jurisdiction (Married Women) Act, 1895, s. 5 (a). 
Moreover, the onus of satisfying the court that his or her conduct has not 
conduced to the adultery charged is placed on the complainant, as in the 
case of the absolute bars to relief on a petition for divorce.” 


The facts in outline of the present case are as follows. The parties were 











(1) 120 J.P. 201; [1956] 2 All E.R. 1. 
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married in April, 1932. There have been three children, all of whom are now 
grown up; and it appears from the evidence that the marriage has from time 
to time been somewhat stormy. On several occasions proceedings have been 
instituted by the wife in a court of summary jurisdiction. On three occasions 
she withdrew her summonses. But, according to her own evidence given 
before the justices on the present occasion, in or about April, 1942, before the 
Rochester justices her complaint of persistent cruelty was dismissed; and as 
recently as Feb. 11, 1952, before the Romford justices she charged her husband 
with wilful neglect to maintain, persistent cruelty and desertion and those 
complaints were dismissed. Shortly before and leading up to the last mentioned 
proceedings, the final parting occurred on Jan. 1, 1952, when there is no doubt, 
as the justices find, that the wife expelled her husband from the house. Accord- 
ing to his evidence, which it would seem that the justices probably accepted, 
in or about Christmas, 1951, she locked him out of the house and he had to 
get the police to help him to break in, and he stayed. Finally, to use the justices’ 
own words, the wife did 


* force her husband out, she told him to go, packed his clothes and was 
in a state of desertion on Jan. 1, 1952.” 


The justices found that after the dismissal on Feb. 11, 1952, of the wife’s com- 
plaints: 

* The husband sometime about August, 1952. met Mrs. Stocker [the 
woman with whom he is now living]. He had not met her until that time. 
About March, 1953, the husband committed adultery with Mrs. Stocker 
and that adulterous intercourse has persisted ever since, and still continues. 
The bench find that the allegation in the complaint, viz., that the husband 
on Jan. 3, 1956, committed adultery with Mrs. Stocker is proved.” 


The evidence on which they made that finding, the facts not being in dispute, 
was that of an inquiry agent who gave evidence before them and produced 
two statements that he had taken from the husband and Mrs. Stocker respectively, 
on Jan. 3, 1956; and it is perfectly plain that those statements were obtained 
by the inquiry agent and given by the two people concerned with a view to 
divorce proceedings being instituted by the wife on the ground of adultery. 

As Lorp MERRIMAN, P., has said in the course of the argument, there is a 
great deal of unreality about the present case. We have listened to very 
interesting arguments whether or not the wife is entitled to keep her order 
for £2 a week made on the ground of the husband’s adultery or whether she 
should be deprived of that order because her conduct has conduced to the 
adultery. For it is plain beyond dispute that the wife, on the finding of the 
justices, has been in desertion of the husband from Jan. 1, 1952, that is to say, 
for more than three years now, so that the husband can petition for divorce, 
asking, no doubt, for the exercise of the discretion of the court in his favour, 
and subject always to the question whether or not it could be said that she 
continued in desertion after she had knowledge of and was plainly objecting 
to his adultery. Conversely, the husband plainly has committed and is living 
in adultery, so that the wife can petition for divorce, and although she would 
not in her petition have to ask for the exercise of the court’s discretion, her 
desertion would be a discretionary bar, if the court were to come to the same 
conclusion as did the justices on the question of desertion. Thus the position 
of these parties could have been finally regularised, as in the present proceedings 
it cannot be. 

However, this matter is before us, and I think that before turning to the 
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law I cannot do better than to continue the reading of the reasons given by the 
justices. Before the justices the husband was represented by a solicitor; after 
the justices had heard the evidence and argument they retired for over two 
hours and finally delivered their reasons in writing. These are the reasons 
which are before us now. I have already read paras. 1 and 2. Paragraph 3 
reads: 


“The husband contends that the wife by her conduct conduced to 
husband’s adultery. The husband’s acquaintance with Mrs. Stocker did 
not commence until some time after the wife’s desertion, and adultery 
did not commence until about fourteen months after the commencement 
of the desertion ”’, 


namely, in March, 1953. That is not a statement of the husband’s contention; 
that is plainly a finding of fact. The justices go on: 


“The bench have found desertion proved against the wife, but nothing 
more, and, applying the test set out in Richards v. Richards (1), the bench 
find that the husband’s adultery was not conduced to by the wife’s conduct.” 


Then they proceed to deal with a more specific point: 


“One point, in the opinion of the justices, needs to be dealt with. The 
wife, at the end of her cross-examination, said (in effect) that if she had 
turned her husband out ‘ He would go straight to another woman—that’s 
the sort of man heis’. The bench do not consider that that remark, uttered 
by a woman who was by no means unwilling to hurt her husband in the 
witness-box should be taken at its face value. There is no evidence that 
the wife had, on Jan. 1, 1952, any ground to suspect her husband of adulterous 
conduct, or that he would commit adultery if she left him. She was jealous, 
and had been unjustifiably jealous of Mrs. Cargill but she never in any 
way encouraged his association with Mrs. Stocker, or any other woman, 
or had any real ground for thinking that her husband would commit adultery 
with Mrs. Stocker or anyone else. The bench find that the wife has proved 
her case.” 


If I may venture to adopt what was said by Lorp MEerrmany, P., during the 
argument, that last finding is intended to be a gloss on the words “ but nothing 
more ’’ in connection with the desertion, and deals with the question whether, 
when the wife turned her husband out, she was, as it were, driving him into the 
arms of another woman or had any real knowledge that that consequence 
was likely to follow her desertion of him. The justices say that that is what she 
said, but add in effect: ‘“‘ We do not accept that. He was not a man who had 
been going about with other women. She did not know that he was likely 
to go to another woman’”’. Moreover, Mrs. Stocker was not on the scene. 
I think that they are there dealing specifically with the point whether, in addition 
to the expulsion, there were circumstances that ought to have led the wife 
reasonably to believe, or, indeed, circumstances that would lead anyone reason- 
ably to believe that the likely consequence would be that he would commit 
adultery. That the justices have expressly negatived. 

A part of the attack on their decision is based on what they say in the con- 
cluding lines of the first paragraph of reason No. 3 which I have just read, 
namely : 


“The bench have found desertion proved against the wife but nothing 


(1) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
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more, and applying the test set out in Richards v. Richards (1) the bench 
find that the husband’s adultery was not conduced to by the wife’s conduct.” 


The criticism levelled against them is this. This was a case of constructive 
desertion; the wife turned the husband out. Richards v. Richards (1) on which 
they purport to base themselves was a case of simple desertion, and in that 
case, DENNING, L.J., giving the leading judgment in the Court of Appeal, to 
which I will refer in a moment, did use words to the effect that desertion and 
nothing more cannot amount to conduct conducing to adultery by the deserted 
spouse. In a subsequent decision of this court, which could not have been 
present to the justices’ minds as the judgment was not given until Mar. 16, 
1956, namely, Brown v. Brown (2) to which I have already referred, Lorp 
MERRIMAN, P., giving the judgment of the court, expressly commented on that 
passage in the judgment of Dennrne, L.J., in these words: 


‘* We do not doubt that in using the phrase ‘ desertion and nothing more’ 
DENNING, L.J., meant to exclude cases of constructive desertion, for it is 
easy to imagine expulsive words or other expulsive conduct which might 
very well be held to conduce to adultery.” 


Therefore, it is said that the justices in the present case misdirected themselves 
in basing themselves on Richards v. Richards (1), which was a case of simple 
desertion, when the law with regard to cases of constructive desertion is correctly 
laid down in Brown v. Brown (2). 

The second criticism of that part of the justices’ decision was that they have 
only found constructive desertion by expulsive words and expulsive conduct 
on Jan. 1, 1952, but that if one looks at the evidence as a whole (and it is plain 
that by and large they accepted the husband’s evidence and rejected the wife’s) 
there was abundant evidence of insulting, hurtful conduct by the wife over the 
period before the final parting between the parties. The difficulty about this 
second point is that the justices have not made any specific finding about it 
at all. The conclusion to which they have come was that this was merely 
@ case of constructive desertion; they have not said anything else, or put any 
weight on antecedent matters, which, after all, were finalised in the act of 
driving the husband from the home. The fact that insulting conduct might be a 
relevant matter in considering the question of conduct conducing was clearly 
present to the minds of the justices since one of the authorities at which they 
were invited to look was Hughes v. Hughes (3) to which I need not refer. 

As the argument proceeded it seemed to me that the expressions of opinion 
in the Court of Appeal by Denntn@G, L.J., and in this court by Lorp MERRIMAN, 
P., in the two cases to which I have referred, really are completely harmonious. 
It seems to me that the passage in the judgment of Dennine, L.J., does not 
and cannot mean that in no case of simple desertion can the circumstances of 
the desertion ever amount to conduct conducing. The relevant passages in 
that judgment are: 


‘* Tn the present case, therefore, the first question is whether the husband’s 
conduct conduced to the wife’s adultery. Conduct only conduces to adultery 
when it is such conduct ‘ as is proved to have brought about the adultery ’: 
see per Str Boyp MERRIMAN, P., in Herod v. Herod (4). There must be 
conduct which is closely and directly connected with the adultery, such as 


(1) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
(2) 120 J.P. 201; [1956] 2 All E.R. 1. 
(3) (1866), L.R. 1 P. & D. 219. 
(4) [1938] 3 All E.R. 722; [1939] P. 11. 
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exposing a wife to known and obvious dangers. Applying this test, I am 
clearly of opinion that desertion by itself is not conduct conducing to 
adultery.” 


That is the sentence which, as I think, has been torn out of its context and 
used in the text-books. The judgment goes on: 


““It would be a deplorable thing if desertion by one party were thought 
to be an excuse for the other party to commit adultery. It may explain 
the adultery, but it does not excuse it. During the war it often happened 
that, when the husband was serving abroad, his wife at home committed 
adultery, and in the pension cases it was always held that the wife’s adultery 
was not caused by the separation, but was due to her own personality and 
conduct. So, it seems to me, in these cases, when there is desertion and 
nothing more, and then the wife commits adultery, her adultery is due, not 
to the desertion, but to her own weakness of character, or, as, no doubt, 
she would prefer to put it, because she fell in love with another man. That 
is the case here. A year after the desertion the wife fell in love with another 
man and committed adultery with him. The adultery is due to her own 
weakness of character and not to the desertion . . . Counsel for the wife 
contended that in the case now before us there was something more than 
desertion, but it is significant that in the pleadings it is not alleged that the 
husband’s conduct had conduced to the adultery. That does not prevent 
the court from considering it and it may have to do so, but, if the wife does 
not allege it, it goes to show that there is no substance in that suggestion. 
The wife was not left destitute. After her husband deserted her, she lived 
at home with her parents and went out to work to earn her living in the same 
way as she had done before the marriage. She said in evidence that 
she did not take proceedings before the justices against her husband for 
desertion because she did not want money. In those circumstances, it seems 
to me to be plain that his conduct did not conduce to her adultery.” 


That last passage seems to me to make it plain that the learned lord justice 
is there contemplating cases of simple desertion where the conduct of the 
deserting party could well be said to conduce to adultery on the part of the 
deserted spouse. For example, he says “‘ This wife was not left destitute ”, 
and I should have thought it plain that it is implicit in that that Dennrne, L.J., 
was contemplating cases of a sort with which we are all familiar, cases of simple 
desertion where the husband goes off and leaves the wife with probably one or 
more children to educate and feed, with no money, and she then forms a liaison 
with another man. Those are circumstances in which the court might, in my 
view, come to the conclusion that the conduct of the deserting party had con- 
duced to the adultery on the part of the other spouse. Therefore I think it 
right to say that Richards v. Richards (1) does not decide that no case of simple 
desertion can amount to conduct conducing. 

On the other hand, turning to Brown v. Brown (2) it appeared at one time, if I 
may say so with respect, that counsel for the husband was asking us to say, 
following the judgment of Lorp Merrmay, P., in that case that, contrary to 
cases of simple desertion, constructive desertion ought to be taken to amount to 
conduct conducing to the other spouse’s adultery. In my opinion that is not 
right. Brown v. Brown (2) was, as was pointed out in the argument, almost 
the exact converse of the present case. In that case a wife brought proceedings 


(1) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
(2) 120 J.P. 201; [1956] 2 All E.R. 1. 
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before the justices, as did the wife in the present case, asking for an order on the 
ground of the husband’s adultery. The wife had formed an improper, though not 
an adulterous, association with a man, and in consequence, although it is 
perfectly plain that the husband did not know about it, he realised that her 
feelings were getting cold and she was becoming indifferent to him, as a result 
of which, and what one might call contemporaneously with the affair which his 
wife was carrying on with the man, he formed an adulterous association with 
a woman. The justices in that case held that the wife’s conduct conduced to 
the husband’s adultery and refused an order on that ground. On appeal, this 
court entirely agreed with the justices that the chain of causation was unbroken, 
that is to say, that it was plain that the wife’s conduct had caused the husband 
to commit adultery, but the decision of this court was that in the circumstances 
the conduct complained of as conduct conducing was not such as to be capable 
in law of being conduct conducing. In other words, the dispute in that case 
was not whether the conduct caused the adultery, but whether, in law, the 
conduct could be interpreted as conduct conducing ? In the present case, the 
question is not can the wife’s conduct be conduct conducing, but did it, in fact, 
conduce to the adultery ? I need only refer to two passages in the judgment 
of Lorp Merriman, P., in Brown v. Brown (1). In the first he says: 


“We feel no difficulty in holding that there was no break in the chain of 
causation between the association and its impact on the husband’s mind 
and feelings. This still leaves open the question whether his alleged 
reaction to the affair was justified. In other words, whether the association 
or its impact on the husband, taken at its highest, is capable in law of 
amounting to conduct conducing to his adultery.” 


And: 


“Even assuming, however, that it is implicit in the findings of the 
justices that the husband suspected more than he knew, and that he was 
affected by what he suspected, it seems to us that the conduct alleged is 
so different in degree from that pleaded in Cox v. Cox (2), and the impact 
on the husband from anything known or even suspected at the time when he 
committed adultery was so much less than was the case in Cox v. Cox (2) 
that we should be going much further than is warranted by that case, or any 
other decision, if we were to hold that the facts in the present case are 
capable of amounting to conduct conducing. No doubt the wife’s evident 
loss of affection and interest may have rendered the husband more susceptible 
to temptation, but in our opinion, even invoking the change of onus, the 
misconduct here found against the wife cannot in law be held to be conduct 
conducing to the husband’s adultery.” 


To return from that to the present case, it may be that the justices, being 
ignorant of the decision in Brown v. Brown (1) were guilty of some degree of 
misdirection when they said: 

“‘ applying the test set out in Richards v. Richards (3) the bench find that 
the husband’s adultery was not conduced to by the wife’s conduct ”’ 


on the ground that they found desertion proved against the wife and nothing 
more. They have, however, also found that the wife turned the husband out 
on Jan. 1, 1952; that he was not driven to another woman’s arms at that time; 


(1) 120 J.P. 201; [1956] 2 All E.R. 1. 
(2) (1893), 70 L.T. 200. 
(3) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
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that, contrary to what the wife said, she had no idea that he was likely to go 
to another woman, that he did not go to the other woman until August; that 
he did not commit adultery with her until March, 1953, so that the adultery 
did not commence until about fourteen months after the commencement of the 
desertion. What, in my opinion, they have found in the present case is con- 
structive desertion by mere expulsion and nothing more. Constructive deser- 
tion and nothing more, as in the present case, does not, in my opinion, amount 
to conduct conducing, just as in the case of simple desertion and nothing more, 
If, however, there are facts connected either with the circumstances of simple 
desertion or with the circumstances of constructive desertion which are such as 
to result in causing the deserted spouse to commit adultery, then that is or 
may be conduct conducing. The justices in the present case have found, I 
think rightly, on the whole of the evidence, that the husband left because he 
had been turned out, but that it is impossible to say that when, months later, 
he formed an acquaintance with a woman who up to then was a stranger to him, 
and when much later he started to commit adultery and has ever since lived in 
adultery with her, that that adultery was conduced to by his wife’s act in 
expelling him. 

There is one other point with which I should deal. Counsel for the husband 
argued that the longer desertion continues, the more likely the desertion is to 
drive the deserted spouse to commit adultery. I do not think that it is necessary 
to pronounce on that as a principle. Speaking for myself, I should have thought 
that the circumstances of a particular desertion might wear away, and that the 
longer the time that has expired since the original act of desertion, the less 
likely it would be that the court would come to the conclusion that the act of 
desertion had conduced to adultery starting years afterwards. I do not think 
it is necessary, however, to decide that point one way or the other. It is suffi- 
cient for the purposes of the present case to say that in all the circumstances 
I can see no ground for saying that in the ultimate event the justices, who 
obviously considered the case very carefully, have come to any other than the 
correct conclusion. In my opinion this appeal fails and should be dismissed. 


LORD MERRIMAN, P.: I agree so completely with the judgment that 
has been delivered that I only wish to add one sentence to show that my agree- 
ment includes the point relating to the supposed disharmony between Richards 
v. Richards (1) and Brown v. Brown (2). In my opinion, just as it is clear that 
the judgment of Dennine, L.J., in Richards v. Richards (1) does not mean that 
in cases of simple desertion there can never be anything more in the nature 
of conduct conducing, so the passage in the judgment of this court in Brown v. 
Brown (2) does not mean that all cases of constructive desertion must necessarily 
contain something in the nature of conduct conducing. I agree that this appeal 
fails and should be dismissed. 

Appeal dismissed. 
Solicitors: Pinney, Mummery & Co.; Daypbell’s. 
G.F.L.B. 


(1) 116 J.P. 358; [1952] 1 All E.R. 1384; [1952] P. 307. 
(2) 120 J.P. 201; [1956] 2 All E.R. 1 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., STREATFEILD AND DONOVAN, JJ.) 
June 5, 1956 
R. v. CABORN-WATERFIELD 


Criminal Law—A ppeal—Reference by Home Secretary—Ambit of appeal—Grounds 
stated in reference—Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), s. 19 (a). 
On a reference to the Court of Criminal Appeal by the Home Secretary under 
s. 19 (a) of the Criminal Appeal Act, 1907, the court will confine the appellant to 
the grounds on which the case has been referred and will not entertain any other 
ground of appeal. 


REFERENCE by the Home Secretary to the Court of Criminal Appeal under 
s. 19 (a) of the Criminal Appeal Act, 1907, and the Criminal Appeal Rules, 1908 
(S.R. & O. 1908 No. 227), r. 48. 

The appellant had been indicted together with two other men, Arthur Anthony 
Rogers and John Timbrell Fricker, at Lewes Assizes in March, 1954, for shop- 
breaking and larceny, it being alleged that on the night of May 21/22, 1953, they 
had broken into a jeweller’s shop at Eastbourne and had stolen jewellery. Rogers 
pleaded Guilty. Fricker pleaded Not Guilty, but was convicted. The jury 
disagreed in the case of the appellant, and he came up for a second trial at East 
Sussex Quarter Sessions in May, 1954. At both trials the principal witness for the 
prosecution was a girl, Anne Wood, who said that on the day in question she had 
gone on a trip by car to Eastbourne with the three accused and another girl, 
Patricia Darling; that in the evening the three men had left the car and after a 
long absence had returned and said they had done a robbery; and that the party 
returned to London to Patricia Darling’s flat where the three men produced a 
considerable amount of jewellery. At the appellant’s second trial evidence for the 
defence was given by Rogers who said that the trip described by Anne Wood took 
place the day before and that he had done the robbery with a man whom he 
called Cockamooski. Neither Fricker nor Patricia Darling were called. The 
appellant was convicted. He applied to the Court of Criminal Appeal for leave to 
appeal against conviction and the application was refused. He was serving his 
sentence at the time of this reference and was due to be released on June 16, 1956. 


Eric Myers for the appellant. 
The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and J. C. Phipps 
for the Crown. 


LORD GODDARD, C.J., delivered the following judgment of the court. 
This is a reference by the Home Secretary under s. 19 (a) of the Criminal Appeal 
Act, 1907, with regard to the conviction of the appellant, John Caborn- Waterfield, 
who was convicted at the East Sussex Quarter Sessions on May 6, 1954, of shop- 
breaking and larceny and sentenced to three years’ imprisonment. He was 
indicted along with two other men, one called Rogers, and the other called 
Fricker. The jury disagreed at the first trial. The prosecution’s case at the 
second trial depended entirely on the evidence of a young woman named Anne 
Wood, who said from the first and whose evidence has been consistent on this 
point throughout, that the appellant was a member of the party which went 
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down to Eastbourne on the day in question when the shopbreaking was effected. 
Rogers and Fricker, the other two men, were convicted. Rogers pleaded guilty, 
Fricker pleaded not guilty. Rogers said at the trial that Fricker was not present. 
Fricker now admits that he was present, although he denied it on oath at the trial, 
and he has said that the appellant was not present, whereas Anne Wood has all 
along said that the appellant was one of the party. There was another young 
woman in this party called Patricia Darling. The first account she gave to the 
police plainly implicated the appellant as a member of the party that went 
down on this day. Subsequently she withdrew that account by making an 
affidavit in which she said that he was not. Therefore, there are all these 
witnesses saying one thing at one time and another thing at another time. It is 
only right to say that the appellant always denied that he was there, but the 
jury, having heard the case, convicted him. The sentence has very nearly been 
served, but meanwhile Fricker has put forward a petition to the Home Secretary 
in which he has said that the appellant was not one of the party, and the Home 
Secretary has seen fit to refer the case to this court. 

Counsel for the appellant realises that he cannot ask this court to rely on 
Fricker’s evidence or on Patricia Darling’s evidence, and he says that he has the 
express instructions of his client not to ask leave to call Patricia Darling, and he 
realises it would be no use to call Fricker. Therefore, there is little left of this 
reference but for counsel to go behind the reference and submit that as this 
matter has been referred, any point is open to him and that he wants now to 
challenge the summing-up of the learned chairman and to ask that the question 
whether certain evidence was properly admitted in the court below should be 
considered. After the appellant’s conviction he applied to this court for leave 
to appeal and set out a variety of grounds. The court had before it on the 
hearing of the application, the summing-up, and if the court could have found 
any reason for thinking that the summing-up was in any way defective, the court 
would have given leave to appeal. The court did not give leave to appeal, but 
dismissed the application. 

It is quite impossible for this court to hold that on a reference by the Home 
Secretary on the ground that certain further facts have been submitted to him 
which he thinks the court ought to consider in determining whether the verdict 
was right, that is to say whether the verdict on the facts was right, this court can 
then increase the ambit of the reference by going again into the whole of the facts 
of the trial and considering points of law which the Home Secretary has not 
referred to this court at all. This court desires to say quite definitely that on a 
reference by the Home Secretary under s. 19 (a) the court will go through the 
grounds on which the Home Secretary has referred the case and will confine 
itself to those grounds. The court cannot go into all sorts of different grounds, 
otherwise if it did, there might be no end to the matter. Supposing the case 
had never been before the Court of Criminal Appeal at all either by means of an 
application or on appeal, the Home Secretary might refer the whole case because 
he might think that there was possibly some defect in law at the trial, which had 
been brought to his attention, and also some question of fact. The court could 
then, of course, go into the questions of law and fact and give its decision. If, 
the court having once given its decision on the questions, some further evidence 
were to be put before the Home Secretary which he thought might have had 4 
bearing on the verdict, he could then refer that evidence to the court to consider 
whether or not it was a ground for quashing the conviction. Then, according to 
the argument which has been put to the court, it would be open to the court or 
to counsel to challenge once again the whole legal position at the trial, the 
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summing-up and the reception of evidence which had been put before the court. 
The court thinks that when a matter of this sort is referred by the Home Secre- 
tary, the court sees the ground on which the Home Secretary has referred the 
case and must confine itself to that ground. As in this case the court is not 
asked to hear any further evidence, it follows that the appeal, because the 
reference is now treated as an appeal, is dismissed. 

Appeal dismissed. 

Solicitors: Cohen & Cohen; Director of Public Prosecutions. 


T.R.F.B. 


QUEEN’S BENCH DIVISION 
(LorD GODDARD, C.J., STREATFEILD AND DONOVAN, JJ.) 
June 5, 1956 
TAYLOR v. R. GUNNER, LTD. 


Food and Drugs—wSale otherwise than by net weight—Butchers’ meat—Oxtail—Sale 
of Food (Weights and Measures) Act, 1926 (16 & 17 Geo. 5, c. 63), s. 5 (i), s. 13. 
The Sale of Food (Weights and Measures) Act, 1926, s. 5 (1) provides: “* A person 
shall not sell any butchers’ meat otherwise than by net weight.”” By s. 13: “‘ The 
expression ‘ butchers’ meat’ means beef, mutton, veal, lamb, or pork . . . and 
includes livers, but does not include heads, feet, hearts, lights, kidneys or sweet- 
breads...” 
Oxtail, being part of the flesh of an ox, is beef, and, accordingly, ** butchers’ 
meat ” within the meaning of s. 13 and so the sale of it otherwise than by net weight 
is an offence against s. 5 (1). 

CASE STATED by a metropolitan magistrate. 

At a metropolitan magistrate’s court an information was preferred by the 
appellant Taylor, on behalf of the London County Council, charging the res- 
pondents, R. Gunner, Ltd., with selling butchers’ meat, namely, oxtail, otherwise 
than by net weight, contrary to s. 5 (1) of the Sale of Food (Weights and Measures) 
Act, 1926. The magistrate dismissed the information, and the appellant appealed. 


Paul Wrightson for the appellant. 
Neil Lawson, Q.C., and Salkeld-Green for the respondents. 


LORD GODDARD, C.J.: The respondents were summoned for a breach 
of s. 5 of the Sale of Food (Weights and Measures) Act, 1926, in that they sold 
butchers’ meat otherwise than by net weight. They sold an oxtail otherwise than 
by net weight, and the only question is whether oxtail comes within the definition 
of ‘‘ butchers’ meat ”’ contained in s. 13, which is an interpretation section and 
provides: 

‘“ The expression ‘ butchers’ meat ’ means beef, mutton, veal, lamb or 
pork, whether fresh, chilled, frozen or salted, and includes livers, but does 
not include heads, feet, hearts, lights, kidneys or sweetbreads, bacon, ham, 
pressed beef or any meat so treated as to be fit for human consumption 
without further preparation or cooking.” 


The learned magistrate said he had a doubt about the matter. I cannot 
myself feel that it is open to any doubt. If the section meant to exclude tails, 
it would have said so. It excludes heads, and does not exclude tails, and that is 
the short answer. Obviously an oxtail is meat. It is beef, and, therefore, butchers’ 
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meat. In my opinion, therefore, this case must go back to the magistrate with a 
direction that he did not come to a correct determination and decision in point 
of law, because the only question is one of construction. If we hold that oxtail 
comes within the definition, there is no more to be said, and the appeal is allowed 
with costs. 


STREATFEILD, J.: I agree. 


DONOVAN, J.: The question here is whether oxtail is beef within the 
meaning of the definition contained in s. 13 of the Act of 1926. Beef, by definition, 
includes any part of the flesh of an ox. The tail seems to me obviously part of 
the flesh of an ox. It is, therefore, beef, and it is not taken out of the definition by 
the subsequent words of exclusion. In fact, the subsequent words reinforce the 
argument that the tail is within the expression “ beef ”’. 

Case remitted. 
Solicitors: J. G. Barr; Hamilton-Hill & Partners. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp GoppDarpD, C.J., STREATFEILD AND DONOVAN, JJ.) 
June 5, 6, 1956 
POSTILL v. EAST RIDING COUNTY COUNCIL 
Town and Country Planning—Enforcement notice—Alleged non-compliance with 
condition of planning permission—Use of field for site for travelling circus- 
Planning permission for period in 1952 subject to discontinuance at end of 
period—Field vacated by circus at end of period—Use for same purpose in 
subsequent years without obtaining permission—Town and Country Planning 
Act, 1947 (10 & 11 Geo. 6, c. 51), 8. 23 (4) (a). 

The appellant, who was the owner of a field, was in the habit from 1947 onwards 
of letting it as a site for a travelling circus for a short period during each summer, 
planning permission in respect of which use was not required under s. 12 (5) (b) of the 
Town and Country Planning Act, 1947. In 1952 he obtained planning permission 
from the local authority to use it for this purpose from July 20 to Sept. 7, subject 
to a condition that the use should be discontinued at the end of that period. On 
Sept. 6, 1952, the circus left, and the field ceased to be so used. In 1953, 1954, and 
1955 the appellant let the field for short periods for the same purpose without 
obtaining planning permission. In 1955, during the period when the circus was on 
the field, the local authority served an enforcement notice under s. 23 (4) (a) of 
the Act of 1947 on the appellant alleging non-compliance with the condition subject 
to which planning permission was granted in 1952. Justices dismissed a complaint 
preferred by the appellant under s. 23 (4) of the Act seeking to have the notice 
quashed. On appeal to the Divisional Court, 

HELD, that, as the use of the field as a site for the circus had been discontinued 
by Sept. 7, 1952, there had been no breach of the conditions imposed in 1952, and, 
therefore, the enforcement notice should not have issued and must be quashed. 

CasE STATED by justices for the East Riding of the County of York. 

On Sept. 17, 1955, the appellant Postill preferred a complaint against the 
respondents, the East Riding County Council, under the Town and Country 
Planning Act, 1947, s. 23 (4), thereby seeking, as a person aggrieved by an 
enforcement notice served on him by the respondents, to have the notice quashed 
by appeal to the justices. The following facts were found at the hearing at 
Bridlington Magistrates’ Court on Oct. 14, 1955. On Sept. 7, 1955, an enforce- 
ment notice was served by the respondents, as local planning authority, on the 
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appellant. The land referred to in the notice was acquired by the appellant in 
1945, and he was thereafter, and at all material times, the owner of the land. Since 
1945 the land had been used in connection with a riding school and for grazing. 
In the years 1947-55 inclusive, use had also been made of the land for the accom- 
modation of circuses giving performances in the summer, the use varying between 
ten days in 1949 and over two months in 1955. Each of the circuses was a com- 
plete circus, bringing its own tentage and equipment. In 1952, in consequence of 
representations made to the appellant by the Bridlington Corporation, acting 
on behalf of the local planning authority, the appellant applied for, and obtained, 
planning permission, dated May 26, 1952, for the use of the land as a temporary 
site for a travelling circus for the period from July 20 until Sept. 7, 1952. This 
planning permission was made subject to a condition that the use thereby 
authorised should be discontinued, and any works necessary to reinstate the 
land carried out, at the expiration of the period ending Sept. 7, 1952. The 
circus left the land during the second week in September, 1952, performances 
having terminated on Sept. 6, 1952. The enforcement notice was served during 
the period in 1955 when the land was occupied by a circus. 

It was contended on behalf of the appellant (i) that the condition in the 
planning permission was complied with in 1952 when the use of the land as a 
site for a circus ceased in September, 1952. (ii) Although it was not admitted 
that such was the case, if the circus had remained for a few days after Sept. 7, 
1952, so that the condition had not been complied with, it would be harsh and 
unconscionable for the enforcement notice to be upheld in view of the unchal- 
lenged use of the land as a site for a circus in 1953 and 1954. (iii) Section 
12 (5) (b) of the Town and Country Planning Act, 1947, applied exactly to this 
case. The land had been used as a site for a circus on occasions before the 
appointed day under the Act, and the appellant was entitled to use it on similar 
occasions after the appointed day. It did not matter that the occasions had 
only extended over two years. There was no qualifying period before a right 
could be claimed under s. 12 (5) (b). In addition to the right, the appellant 
was permitted by the Town and Country Planning General Development Order, 
1950 (S.I. 1950 No. 728), art. III and sched. I, class 4, para. 2, to use the land for 
twenty-eight days in any one year. The application for planning permission 
was a surplusage, and had been made under pressure from the Bridlington 
Corporation, as agents for the planning authority. Planning permission was 
not necessary, the condition imposed on the permission was, therefore, invalid, 
and there was no foundation for the enforcement notice. (iv) Section 23 (4) of 
the Act of 1947 enabled a person aggrieved by the service of an enforcement 
notice to seek to have the notice quashed by the magistrates’ court on three 
grounds. If the condition in the planning permission was not complied with in 
1952 when the use of the land as a site for a circus ceased in September, 1952, 
then planning permission had been granted by the Town and Country Planning 
General Development Orders, 1948 and 1950, as to the first twenty-eight days’ 
use in each year, and no planning permission was necessary by s. 12 (5) (b) of the 
Act as to the period in excess of twenty-eight days in each year. The enforce- 
ment notice should be quashed on these grounds. 

It was contended on behalf of the respondents (i) that, so far as the use of land 
for circuses was concerned, this use had been continued in each year following 
the permitted period in 1952. It could not, therefore, be said that the use had 
been discontinued in 1952. (ii) The enforcement notice was not concerned 
solely with such use as might have been made of the land after the expiration of 
the permitted period in 1952. It was concerned also with, and applied to, every 
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continuation of the use of the land for circuses in 1953, 1954 and 1955. (iii) The 
use made of the land in each of the years 1947 and 1948 was insufficient to 
establish a right under s. 12 (5) (b) of the Act of 1947, nor was such use a use “ on 
occasions *’ within the meaning of those provisions. (iv) If the foregoing con- 
tentions were wrong, any right established under s. 12 (5) (b) of the Act would 
be confined to the use of the land on similar occasions amounting at most to a 
matter of a few days each. After July 1, 1948, the permission granted by the 
Town and Country Planning General Development Order, 1950, art. 3, and Sch. 1, 
Class 4, which permitted any land unoccupied by buildings to be used for any 
purpose on not more than twenty-eight days in any calendar year, could not be 
used to extend any rights which might be derived from s. 12 (5) (b) of the Act. 
(v) Having regard to the permission granted by the Town and Country Planning 
General Development Orders, the use which had been made of the land for 
circuses in 1948 and 1949 was use under a planning permission. It was not 
until 1950, when the land was used for circuses for more than twenty-eight days 
in the year, that any use exceeded what was so permitted. Permission was still 
required for any use in excess of twenty-eight days in 1952, when the appellant 
properly applied for, and obtained, planning permission. (vi) The only ground 
on which the magistrates could consider quashing the enforcement notice was 
that the condition, subject to which planning permission had been granted in 
1952, had, in fact, been complied with. Any contention or evidence concerning 
other matters was irrelevant. This was shown by the provisions of s. 23 (1), (2) 
and (4) of the Act of 1947, which clearly distinguished between enforcement 
notices relating to development carried out without permission, and enforcement 
notices relating to breach of condition attached to a planning permission; and 
between the grounds on which the magistrates might consider quashing either 
type of notice. (vii) As it was admitted that the use of the land for circuses 
had continued in 1953 and subsequent years, there was no ground on which the 
enforcement notice could be quashed. 
The justices dismissed the appeal and the appellant now appealed. 


Widgery for the appellant. 
Harold Williams, Q.C., and Wingate-Saul for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices for the East 
Riding of Yorkshire, before whom a complaint was preferred by the appellant, 
seeking, as a person aggrieved by an enforcement notice served under the pro- 
visions of the Town and Country Planning Act, 1947, to have that notice quashed. 
The point for our determination is really a very short one. 

The appellant is the owner of a field, and for a considerable number of years 
past he has been in the habit of letting this field to travelling circuses for a short 
period during the summer. He let his field for an average of about eleven days 
in each year. No doubt to use this field as a circus site would amount to 
development under the Town and Country Planning Act, 1947, but that Act 
provides, by s. 12 (5) (b), that permission is not required in the case of land which, 
on the appointed day, July 1, 1948, 

‘is normally used for one purpose and is also used on occasions, whether 


at regular intervals or not, for any other purpose, in respect of the use of the 
land for that other purpose on similar cecasions after the appointed day.” 


Permission, therefore, was not required for the use of this land for a circus site 
for eleven days in any year. In addition to that, the Minister, by the Town and 
Country Planning General Development Order, 1950 (S.I. 1950 No. 728), art. 3, 
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and Sch. 1, Class 4, para. 2, granted permission for use of land for any particular 
purpose for a period not exceeding twenty-eight days. 

In 1952 the appellant applied for, and was granted, planning permission to 
use the land from July 20, 1952, until Sept. 7, 1952, for the purpose of a circus 
being held there; that period was longer than the eleven days to which he 
had a right, and to which it is conceded he had a right without any permission, 
whether the twenty-eight days is added on or not. The circus was discontinued 
and left the land on Sept. 6, 1952. The appellant did not apply for any permis- 
sion in 1953 or in 1954. On Sept. 7, 1955, when a circus was on the land, an 
enforcement notice was served on the appellant. It was said that there had 
been a breach of the condition in that the use of the land as a site for a circus 
was not discontinued from and after Sept. 7, 1952. 

Section 23 (4) of the Act provides: 


“Tf any person on whom an enforcement notice is served under this 
section is aggrieved by the notice, he may . . . appeal . . . to a court of 
summary jurisdiction for the petty sessional division or place within which 
the land to which the notice relates is situated; and on any such appeal the 
court—(a) if satisfied that permission was granted under this Part of this 
Act for the development to which the notice relates, or that no such per- 
mission was required in respect thereof, or, as the case may be, that the 
conditions subject to which such permission was granted have been complied 
with, shall quash the notice to which the appeal relates.” 


The justices held that, although in September, 1952, the appellant did discontinue, 
in the sense that the field ceased to be used as the site of a circus, yet because in 
the next year and in 1954, the land was again used for the circus the condition 
under which permission had been given in 1952 had been broken. This court 
cannot take that view. We think the condition under which planning permission 
was given was that the use in 1952 should cease on Sept. 7, 1952, and it did cease 
on that day. It is agreed that in 1953 he could have used his field for the circus 
at any rate for eleven days. It is also contended that he could have used it 
for eleven days plus twenty-eight days under the Order of 1950. This court 
does not think that it is necessary to decide whether or not he could have 
used it for the twenty-eight days in addition to the eleven days, but, at any 
rate, he could have used it for eleven days. It is said, however, that he had 
broken the condition in 1952, because in 1953 he allowed the circus to come back 
again, as he certainly was entitled to do for some period. We think that, as the 
justices found that the circus did cease on Sept. 7, 1952, there was no breach of 
condition, and, therefore, the justices ought to have quashed the notice. The 
only point is whether or not there was a discontinuance in 1952, and, as there was 
a discontinuance, the respondents had no power to serve an enforcement notice. 
This appeal, therefore, must be allowed. 


STREATFEILD, J.: I am of the same opinion. I think the case narrows 
down to the one question whether the condition of discontinuance on Sept. 7, 
1952, had been fulfilled. The facts stated in the Case show that the circus was 
discontinued, and the user of the land for that purpose was discontinued on 
Sept. 7, 1952. A distinction must be drawn between continuance of user and a 
repeated user for the same purpose after a substantial interval of time. I am 
unable to take the view that a resumption or repetition of the same user starting 
some ten months later in 1953 was a continuance of the same user in 1952; 
80 also in 1954 and 1955. 

For these reasons, I agree that the facts show that the condition in the 1952 
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permission was fulfilled. This being so it is laid down in s. 23 (4) (a) of the 
Town and Country Planning Act, 1947, that the justices should have quashed 
the enforcement notice. I agree, therefore, that this appeal should be allowed. 


DONOVAN, J.: I agree. I add only this, that the word “ discontinued ” 
does not necessarily mean permanently discontinued. One discontinues many 
things that may be discontinued only for a time, and when one resumes what one 
has discontinued it does not mean there has never been any discontinuance, 
There has been a discontinuance followed by a revival or resumption, and, for 
these reasons, I agree that the appeal should be allowed. 

Appeal allowed., 


Solicitors: Collyer-Bristow & Co., for Harland, Woodhouse & Turnbull, Brid- 
lington; Sharpe, Pritchard & Co., for R. A. Whitley, Beverley. 
T.R.F.B. 


HOUSE OF LORDS 


(Viscount Srmonps, Lorp Morton oF HENRYTON, LoRD RADCLIFFE, LoRD 
COHEN AND LoRD EVERSHED) 
April 10, 11, June 8, 1956 
EAST RIDING COUNTY COUNCIL v. PARK ESTATE (BRIDLINGTON), 
LTD. 

Town and Country Planning—Enforcement notice—Development prior to July 1, 
1948—Town and Country Planning Act, 1947 (10 & 11 Geo. 6, c. 51), s. 23 (1), 
(4) (a), s. 75 (1). 

In 1951 the local planning authority served on the owners of land on which a 
holiday camp had been carried on since 1934 an enforcement notice stating that 
the development of the land appeared “‘ to be in contravention of planning control ” 
and requiring the use of the land for residential purposes to be discontinued, the 
temporary buildings to be removed, and every use of the land except for the 
purposes of agriculture to be discontinued. Notes on the back of the notice, to 
which the owners’ attention was drawn in the notice, referred to the Town and 
Country Planning Act, 1947, s. 23, relating to development after July 1, 1948, 
when the Act came into operation, but not to s. 75, relating to development before 
that date. The owners having sought that the enforcement notice should be 
quashed pursuant to s. 23 (4) (a) of the Act, 

Hep: (i) there was jurisdiction under s. 23 (4) (a) of the Act of 1947 to quash 
the enforcement notice because the notice alleged contravention of planning 
control by development without permission after July 1, 1948, whereas the develop- 
ment had taken place before July, 1948, and planning permission under the Act 
of 1947 had not been required, and 

(ii) the notice was invalid because it did not allege that the development contra- 
vened planning control prior to July, 1948. 

Decision of Court oF APPEAL (sub nom. Park Estate (Bridlington), Ltd. v. East 
Riding County Council (1955), (119 J.P. 390), affirmed. 


APPEAL by the East Riding County Council from an order of the Court of 
Appeal, reported sub nom. Park Estate (Bridlington), Ltd. v. East Riding County 
Council at 119 J.P. 390, affirming an order of the Queen’s Bench Divisional 
Court allowing an appeal by way of Case Stated by the respondents, the owners 
of land on which a holiday camp was carried on, against an adjudication of the 
East Riding of Yorkshire justices sitting at Bridlington. 

Harold Williams, Q.C., and Roots for the appellants. 

Hinchcliffe, Q.C., and A. S. Orr for the respondents. 

The House took time for consideration. 
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June 8. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, this appeal raises a question of 
exceptional difficulty. It arises on a so-called ‘‘ enforcement notice ’’ given by 
the appellant county council to the respondents under the Town and Country 
Planning Act, 1947, which the Courteof Appeal, affirming the Divisional Court, 
have directed to be quashed under s. 23 (4) of that Act. 

The relevant facts can be briefly stated and I summarise them from the Case 
Stated by the justices for the East Riding of the County of York. An enforce- 
ment notice under the Act, dated Apr. 26, 1951, to which I will refer in detail, 
was duly served by the appellants in their capacity of local planning authority 
on the respondents relating to land in the said county referred to in the notice, 
of which the respondents were at all material times the owners. The use of this 
land as a site for temporary dwellings or a holiday camp began in 1934, and all 
development on the land material to these proceedings was carried out before 
July 1, 1948, that being the appointed day for the purposes of the Act. 

I now turn to the enforcement notice and must state it at length. It is headed 
“ East Riding County Council, Town and Country Planning Act, 1947. Enforce- 
ment Notice.’ It is addressed to the secretary of the respondents and to whom 
it may concern, and it gives notice in these terms: 


“that the development or other matter hereunder specified appears to 
them [i.e., the county council] to be in contravention of planning control, 
namely: the erection or placing and the use for residential and ancillary 
purposes of temporary dwellings and other erections on land known as 
Limekiln Lane Camp, Bridlington, in the said county ”: 


the location is then described by reference to the ordnance map and an annexed 
plan, the temporary dwellings and other erections are enumerated and described, 
and the notice proceeds: 


‘“* And they hereby require that the following steps shall be taken within 
two years from the date on which this notice takes effect :—(i) The use of the 
said land for residential purposes shall be discontinued. (ii) The said 
temporary buildings and other erections shall be removed or demolished 
and the materials thereof removed from the said land. (iii) Any materials, 
sheds, huts or fences brought on to or erected on the said land in connection 
with the construction, use or demolition of the said temporary dwellings 
and other erections shall be removed. (iv) Every use of the said land 
except the use thereof for the purposes of agriculture shall be discontinued. 
Subject to the provisions of the above-mentioned Act, this notice will take 
effect at the expiration of twenty-eight days after service thereof. Expres- 
sions used in this notice have the meanings assigned to them by the above- 
mentioned Act, except where the context otherwise requires.” 


Finally, there is on the face of the notice after the date and the signature of 
the clerk to the council a note in these terms ‘‘ Your attention is drawn to the 
notes set out on the back of this notice.”” These notes (inter alia) refer with 
sufficient accuracy to the provisions of s. 23 and s. 24 of the Act in regard to 
making application for permission for the retention of buildings or works, or 
the continuation of a use, to which the notice relates and to the right of a person, 
if aggrieved, to appeal to the appropriate petty sessional court on one or other of 
the grounds therein stated. The notes also referred to the penal consequences 
of non-compliance with the notice. 

I have now stated the terms of the notice and call attention to two matters 
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of importance. In the first place, there is no suggestion that the provisions of 
any other Act than the Town and Country Planning Act, 1947, had been infringed, 
and in the second place no mention direct or oblique is made of s. 75 of the Act 
which is, as will appear, the all-important section. 

Availing themselves of s. 23 of the Act, of 1947, the respondents preferred a 
complaint by way of appeal to the justices whom I have already mentioned, 
whereby they sought to have the notice quashed. It is provided by s. 23 (4) 
(a) that the court, if satisfied that permission was granted under that Part (Part 3) 
of the Act of 1947 for the development to which the notice relates, or that no 
such permission was required in respect thereof, or, as the case may be, that the 
conditions subject to which such permission was granted have been complied 
with, shall quash the notice to which the appeal relates; by s. 23 (4) (b) that the 
court, if not so satisfied, but satisfied that the requirements of the notice exceed 
what is necessary for restoring land to its condition before development took 
place, or for securing compliance with the conditions, as the case may be, shall 
vary the notice accordingly, and by s. 24 (4) (c) it is provided that, in any other 
case, the court shall dismiss the appeal. 

It is clear that the grounds on which the justices may quash an enforcement 
notice are strictly limited, and do not exhaust the possibilities of challenge. This 
is recognised in s. 24, which provides that the validity of such a notice shall not 
in any proceedings be disputed on a ground which might have been raised in an 
appeal under s. 23. Other grounds of defence—e.g., to take a conspicuous 
example, that the notice was not bona fide—remain open to the person aggrieved. 
Secondly, it is clear that those grounds on which the justices may quash a notice 
relate precisely to the earlier sub-sections of s. 23. Sub-section (1) provides that, 
if it appears to the local planning authority that any development of land has 
been carried out after the appointed day (i.e., July 1, 1948) without the permission 
required in that behalf under that Part of the Act of 1947, or that any conditions 
subject to which permission was granted in respect of any development have 
not been complied with, then (subject as therein mentioned), they may serve on 
the owner and occupier of the land an enforcement notice under the section. 
Sub-section (2) prescribes the requisites of such a notice and is important. It 
enacts that the notice shall specify the development which is alleged to have 
been carried out without the grant of such permission as aforesaid or, as the case 
may be, the matters in respect of which it is alleged that any such conditions as 
aforesaid have not been complied with, and may require such steps as may be 
specified in the notice to be taken within such period as may be so specified for 
restoring the land to its former condition, or for securing compliance with the 
conditions, as the case may be, and otherwise as therein mentioned. Sub-section 
(3) provided for the time within which an enforcement notice should take effect. 
In the present case, nothing turns on this sub-section. 

I pause, my Lords, to observe that s. 23 of the Town and Country Planning 
Act, 1947, to which section alone the enforcement notice in the present case 
refers, deals solely with development after the appointed day and with per- 
mission required to be given under the Act of 1947, but the development, to 
which the notice referred, had, in fact, all taken place at an earlier date, so that 
permission under that Act could not have been required for it. In these circum- 
stances, it might well have appeared to the respondents that they had ample 
ground for asking the justices to quash the notice on the specific ground men- 
tioned in s. 23 (4) (a) that no permission was required under the Act of 1947 in 
respect thereof. Their attention had not been called, nor have I yet called your 
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Lordships’ attention, to s. 75 of the Act of 1947, on which it appears that the 
appellants relied and rely. I will do so in due course. 

The respondents, as I have said, preferred their complaint to the justices, and 
before them advanced a number of contentions in which the distinction between 
the grounds on which that court had statutory power to quash the notice and the 
grounds on which, in other proceedings, its validity might be challenged was 
not properly observed. From this, some confusion has arisen. It was in the 
first place contended that the Act of 1947 was highly technical and, as it en- 
croached on private rights, the court must insist on strict and rigid adherence 
to formalities. This, as a general proposition, commands assent and not the less 
because disregard of an enforcement notice is an offence involving sufficiently 
serious penal consequences. Then it was contended that the notice was defective 
in substance and form and should be treated as a nullity, and the defects were 
enumerated. Here the confusion began. For the jurisdiction of the justices 
could not be founded on any ambiguity, lack of precision or even calculated 
vagueness in the notice, though such a defect might, in other proceedings, be a 
ground of challenge. Their jurisdiction, so far as quashing this notice is con- 
cerned, could only be invoked, if, on its true construction, it alleged that per- 
mission was required under the Act of 1947 for certain development and if that 
permission was not, in fact, required. It can, I think, be fairly said that this 
plea does emerge among the alleged defects, though it is somewhat obscure. 
Naturally enough the contentions of the appellants followed the same line and 
the justices followed suit. In the Case which they duly stated, they expressed 
the opinion (A) that the notes on the back of the enforcement notice did not 
form part of the notice inasmuch as the notice would have been complete 
without them, (B) that there is no requirement in s. 23 of the Act of 1947 or 
elsewhere that the section or sections of the Act of 1947 on which an enforcement 
notice is based shall be specified in the notice and that a case to which their 
attention had been called (Lincoln County Council (Parts of Lindsey) v. 
Henshall (1) was no authority for that proposition, (C) that the omission from 
the enforcement notice of reference to particular sections of the Act of 1947 was 
not misleading, (D) that the notice properly referred to the Act of 1947 as a 
whole, and (E) that the notice was not defective in substance and form. Accord- 
ingly they dismissed the appeal, and the question they stated for the opinion of 
the court was whether they came to a correct determination on the matters of 
law in issue before them. 

My Lords, it appears to me that we have travelled far from the only matters 
on which the justices had jurisdiction to pronounce. This was not, however, 
quite the view of the Divisional Court; for, as with great respect I think, the 
same confusion recurred, so that Lynskey, J., delivering a judgment in which 
the other members of the court concurred, said: 


“This notice served on the appellants [the present respondents] in this 
case in terms refers them to s. 23 and anyone reading this notice, I should 
have thought, would read it as being a notice relating to development after 
the Act to which s. 23 applies. There is nothing in the notice at all to 
indicate in any way that it is dealing with pre-Act development or dealing 
in any way with development to which s. 75 applies. In those circumstances 
it seems to me that this notice is a bad notice. Although a notice is not 
required to be in any specified form, it is a notice which ought to give the 


(1) 117 J.P. 321; [1953] 1 All E.R. 1143; [1953] 2 Q.B. 178. 
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person who receives it a clear indication as to what it is intended to apply 
and what development it is sought to remedy.” 


The appeal was, accordingly, allowed and the notice was directed to be quashed. 
I do not dissent from the conclusion to which the Divisional Court came, and I 
think that, in the earlier part of the passage that I have cited, the view is clearly 
expressed that, on its true construction, the notice purported to refer to develop- 
ment for which permission under the Act of 1947 was required, whereas, in fact, 
such permission was not required. That, not the lack of clear indication, gave 
jurisdiction to quash. 

The appellants appealed to the Court of Appeal. That court took the same 
view of the construction of the notice. Thus, DENNING, L.J., said: 


“It seems to me that, on a fair reading of that enforcement notice, it 
complains only of breaches of the existing planning control since July 1, 
1948, and not at all of breaches of previous planning control.” 


So also Parker, L.J.: 


** Accordingly, the only point in this case is whether, on its true construc- 
tion, on a fair reading of it, the enforcement notice deals with a breach of 
previous planning control or of current planning control ” 


and on that question the learned lord justice came to the same conclusion as 
DenninG, L.J. On such a question I should, in any case, hesitate to differ from 
such a consensus of opinion. But it appears to me to be clearly right. The 
notice is the plainest assertion that there has been development for which 
permission under the Town and Country Planning Act, 1947, ought to have been, 
but had not been, obtained. The assertion was wrong. No such permission 
was required and, on complaint, the justices were bound to quash the notice. 

How, then, is it sought to sustain the notice? My Lords, I come to s. 75 of 
the Act of 1947. That section, which is in Part 8 of the Act of 1947, provides 
that where any works on land existing at the appointed day were carried out, 
or any use to which land is put on that day was begun, in contravention of 
previous planning control, then, subject to the provisions of that section, the 
provisions of Part 3 of the Act of 1947 with respect to enforcement notices should 
apply in relation thereto as they applied in relation to development carried on 
after the appointed day without the grant of permission in that behalf under 
the said Part 3. The same section contains numerous and elaborate sub-sections 
which would require careful consideration by any person who had carried out 
any works alleged to fall within its scope, but I need refer only to sub-s. (9), which 
provides that, for the purposes of the section, works on land shall be deemed to 
have been carried out, and uses of land to have been begun, in contravention of 
previous planning control (a) where at the material time the land was subject 
to a resolution to prepare a planning scheme, if carried out or begun otherwise 
than in accordance with permission granted in that behalf by or under the interim 
development order; (b) where at the material time the land was subject to a 
planning scheme, if carried out or begun otherwise than in conformity with the 
provisions of the scheme or of permission granted thereunder, and the same sub- 
section also dealt with the case in which permission for any works or use was 
granted subject to conditions as therein mentioned. 

It is this section on which the appellants rely, claiming that the notice, on its 
true construction, alleges that the works specified therein have been carried out 
without the necessary permission “in contravention of previous planning 
control ’’, and that it does so with all the clarity and precision which a valid 
notice postulates. My Lords, it appears to me that this notice does nothing of 
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the kind. I have already stated what, in agreement with the courts below, I 
consider to be the true meaning of the notice, and that is sufficient to conclude 
this case. But suppose that I am wrong in this. It may be that then the justices 
cannot quash the notice. What then ensues? Assuredly not that it is a valid 
notice alleging that works were carried out or use of land begun in contravention 
of previous planning control. For that, clearly, it does not allege. It is at this 
point that some of the contentions, irrelevant, as I think, to the real issue before 
the justices, may come into play. For the line of argument vigorously pursued 
on behalf of the appellants was to the effect that the use of the general words 
“in contravention of planning control”’, without specifying what contravention 
or what control, was sufficient to inform the respondents of what was wrong 
and why it was wrong. It was, I think, admitted that the words “ planning 
control ’’, which deliberately avoid the technical expression ‘‘ previous planning 
control *’, were chosen in order to cover compendiously any possible breach of 
any possible planning Act. This is not, in my opinion, a legitimate way of 
framing a notice, the disregard of which involves penal consequences, nor is it 
what s. 23 (2) of the Town and Country Planning Act, 1947, requires. Still less 
is it what is required when the co-operation of s. 75 with s. 23 is demanded. I 
do not suggest that the form of notice adopted by the appellants was intended to 
mislead. I am sure it was not, but what I can only call the marked avoidance 
of any reference to s. 75, and the deliberate use of words calculated to suggest a 
contravention of the Act of 1947, make it impossible for them to rely on the 
notice as a valid notice under that Act. 

I am, therefore, of opinion that the notice, if it was not, as, in my opinion, 
it was, a notice which it was the duty of the justices to quash, was, in any case, 
not a notice on which the appellants can rely. 

In the course of the argument before your Lordships and in the courts below, 
reference was made to Lincoln County Council (Parts of Lindsey) v. Henshall 
(1). In that case, too, the same confusion arose between the statutory grounds 
on which the justices could quash a notice, and other grounds on which such a 
notice might in other proceedings be challenged. I do not repeat what I have 
already said on this point. The decision in question was, no doubt, justified 
because, as Lorp GoppDARD, C.J., said: 

‘The justices had power to quash in the present case because no such 

permission was required in respect of work which was done before July 1, 

1948.” 


He took, as I understand it, the same view of the construction of the notice there 
under consideration as I do of the notice in the present case. 


LORD MORTON OF HENRYTON: My Lords, in my opinion the 
enforcement notice served by the appellants on the respondents on Apr. 26, 1951, 
was invalid because it did not fulfil the requirements of the Town and Country 
Planning Act, 1947. Enforcement notices can be served under s. 23 (1), or 
under s. 75 (1), of the Act of 1947. The circumstances in which a notice can be 
served under s. 23 (1) are: 


‘“‘ If it appears to the local planning authority that any development of 
land has been carried out after the appointed day without the grant of 
permission required in that behalf under this Part of this Act, or that any 
conditions subject to which such permission was granted in respect of any 
development have not been complied with . . .” 


(1) 117 J.P. 321; [1953] 1 All E.R. 1143; [1953] 2 Q.B. 178. 
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The circumstances in which a notice can be served under s. 75 (1) of the Act of 
1947 are: 


“Where any works on land existing at the appointed day were carried 
out, or any use to which land is put on that day was begun, in contravention 
of previous planning control .. .” 


The “ appointed day ” was July 1, 1948, and it is to be observed that s. 23 (1) 
applies only to a development of land carried out after that date, while s. 75 (1) 
applies only to a case in which works on land were existing, or land was being 
used, on that date. 

Section 23 (2) of the Act of 1947 provides that: 


“* Any notice served under this section (hereinafter called an ‘ enforcement 
notice ’) shall specify the development which is alleged to have been carried 
out without the grant of such permission as aforesaid or, as the case may be, 
the matters in respect of which it is alleged that any such conditions as 
aforesaid have not been complied with .. .” 


My Lords, as I read these words, they require the planning authority not only 
to specify the development to which the notice relates, but also to state either 
(a) that this development appears to the authority to have been carried out 
after July 1, 1948, without the grant of permission required in that behalf under 
Part 3 of the Act, or (b) that it appears to the authority that the following 
conditions, subject to which such permission was granted, have not been complied 
with in respect of the following matters—setting out the conditions in question 
and the matters in respect whereof such conditions have nct been complied with. 

The notice of Apr. 26, 1951, refers to the ‘‘ development or other matter 
hereunder specified’. ‘‘ Development ”’, as defined by s. 12 (2) of the Act, 
includes the carrying out of building operations on land, and the making of any 
material change in the use of any buildings or other land. I do not think that 
the words “ or other matter ”’ are happily chosen, but the notice goes on to make 
it clear that the development or other matter to which the notice relates is ‘* the 
erection or placing and the use for residential and ancillary purposes of tem- 
porary dwellings and other erections ”’ on certain land which is clearly identified. 
The temporary dwellings and other erections are then identified by description 
and by reference to a plan attached to the notice. 

My Lords, I think that the development to which the notice relates is thus 
sufficiently identified. The notice does not, however, allege either that the 
development has been carried out after July 1, 1948, without the grant of 
permission under Part 3 of the Act, or that such permission was granted subject 
to conditions which have not been complied with. The development is simply 
alleged to be “‘in contravention of planning control”. The result is that, 
if the notice of Apr. 26, 1951, on its true construction, is a notice of an alleged 
contravention of the provisions of the Act of 1947 by a development carried out 
after July 1, 1948, it is, in my view, invalid, because it does not comply with the 
provisions of s. 23 (2) of the Act of 1947. 

I now consider whether the notice can possibly be regarded as a valid notice 
relating to works carried out, or land used, in contravention of previous planning 
control within s. 75 of the Act of 1947. In my opinion, it cannot, for two reasons. 
First, because the notice gives no indication that it relates to a contravention, 
before July 1, 1948, of planning control existing before that date. On the 
contrary, there are indications that it relates to a development carried out after 
that date. For instance, the words “ to be in contravention ” apply more aptly 
to a contravention of existing planning control, and the only sections mentioned 
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in the notes on the back of the notice (to which the reader’s attention is drawn 
by a note at the end of the notice) are s. 23 and s. 24. Secondly, s. 75 (1) provides 
that, in the cases to which it applies, 


“. . « subject to the provisions of this section, the prov jions of Part 3 
of this Act with respect to enforcement notices shall apply in relation thereto 
as they apply in relation to development carried out after the appointed day 
without the grant of permission in that behalf under the said Part 3:” 


I think it follows, from this incorporation of the provisions of s. 23 (2), that some 
indication must be given of the nature of the alleged contravention of previous 
planning control. I do not venture to suggest the form of such indication, as 
your Lordships were not referred to the terms of any earlier Act imposing planning 
control. 

For these reasons, I am of opinion that the notice of Apr. 26, 1951, was wholly 
invalid. 

Counsel for the appellants submitted that s. 23 (2) should not be construed as 
imposing on the planning authority the obligations which I have already set.out. 
He suggested that the owner of the land would know when the development of 
the land was carried out and whether permission had been granted and, if so, on 
what conditions, whereas the planning authority might not know the first of 
these matters. Thus, a notice couched in general terms, such as the present 
notice, involved no real hardship to the recipient, whereas a requirement of 
greater particularity in the notice might impose real hardship on the authority. 
My Lords, I cannot accept this submission. I think that the words of s. 23 (2), 
on their natural construction, do impose on the authority the obligations in 
question, and I see no reason for giving them any other construction. I agree 
that the owner of the land will probably know the relevant facts. This may not 
always be so, as he may have bought the land shortly before he receives the 
notice; but, whether or not he knows the facts, it is only right that he should 
know what the authority alleges against him. As to the position of the authority, 
I make two observations. First, the authority cannot serve a notice unless it 
“ appears ”’ to it that the state of facts described in s. 23 (1) or ins. 75 (1) exists; 
and it is to be assumed that no authority would serve a notice without making 
due inquiry as to any facts not already recorded in its books, and ascertaining 
whether the facts brought the case within s. 23 (1) or within s. 75 (1). Secondly, 
these two sections confer wide powers on the authority, and the exercise of 
these powers may involve very great loss to the recipient of the notice. It is 
not surprising if the legislature imposes on the authority the duty of telling the 
recipient plainly what is the case which he has to meet. 

Before the justices, the present respondents contended that 


“the enforcement notice was defective in substance and form and the court 
should quash the notice and treat it as a nullity.” 


The justices held that the notice was not defective, and dismissed the appeal. 
The question which they stated for the opinion of the High Court was: ‘‘ Whether 
we came to a correct determination on the matters of law in issue before us.” 
My Lords, I would answer that question in the negative. I doubt whether the 
justices had power to quash the notice, as the jurisdiction to do so is conferred 
only by s. 23 (4) of the Act of 1947, and is strictly limited by the terms of that 
sub-section. I need not, however, pursue that matter further. The practical 
result is the same, apart from any question of costs, whether the justices ought 
to have treated the notice as a nullity ab initio, or ought to have quashed it. 
I understand that the majority of your Lordships take the latter view, and that 
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no question arises as to the costs, the appellants having agreed to pay the res- 
pondents’ costs in any event. In these circumstances, I do not desire to dissent 
from the motion proposed by my noble and learned friend on the Woolsack. 


LORD RADCLIFFE: My Lords, I agree with the views that have been 
expressed by my noble and learned friend, Lorp Morton or HENRYTON. In 
my opinion, the enforcement notice suffered from one radical defect: it did not 
contain such particulars of what was alleged against the offender as the Town 
and Country Planning Act, 1947, required. It is evident that those who framed it 
thought that it was a sufficient compliance with the Act of 1947 to inform the 
respondents that the development specified appeared to the county council to 
be “ in contravention of planning control”. I have a good deal of sympathy with 
them in their problem of finding the right form of words that would do justice 
to the rather obscure prescriptions of the Act of 1947 on one side, and on the other 
would correspond with their own necessarily imperfect knowledge of the exact 
circumstances of which they wished to complain. They seem to have chosen the 
general phrase “‘ in contravention of planning control” which, in my view, is, 
at any rate, wide enough to cover everything before or after 1948; for, in this 
field, planning control has been a continuous régime, involving, indeed, different 
rights and obligations and different remedies and consequences from time to 
time, but still a continuous system with the nature of which everyone concerned 
has had to be more or less familiar. But I think that such a general phrase is 
not enough, and that the Act of 1947 does entitle an alleged offender to receive a 
particular allegation, not merely of what he is said to have done that is wrong, 
but also of the respect in which what he has done is said to be a ground for the 
issue of an enforcement notice against him. Considering the serious conse- 
quences that may result either from complying with a notice or from failing to 
comply with it, I do not think that any rule less strict than this can be upheld by 
the courts. 

Taking this general view of what the notice sought to do and of what is amiss 
with it, I am afraid that I do not find myself persuaded by the other argument 
against its validity, that, on its true construction, it was a notice “ under s. 23” 
of the Act of 1947, whereas the development complained of took place before 1948. 
All notices of this kind are “‘ under s. 23 ’’, because s. 75 itself so provides. But, 
in my view, it would be going too far to pin this notice down to a positive allega- 
tion that what is complained of is some post-1948 development, or that the 
statutory powers invoked are confined to those given by s. 23. It is its vagueness, 
not its particularity, that is its vice. ‘‘ Planning control” is, after all, the 
phrase which the Building Restrictions (War-Time Contraventions) Act, 1946, 
had used in reference to the then existing system; ‘‘ previous planning control ” 
is a phrase evolved by s. 75 of the Town and Country Planning Act, 1947, and 
“‘ current planning control ”’ is not a phrase which that Act uses at all, but owes 
its existence to the nice clarity of the judicial mind. Read by an ordinary 
layman, the notice would not convey more to him than that the Town and 
Country Planning Act, 1947, and its powers were being invoked against him; 
and, read by his legal advisers, they would have to know enough about that Act 
not to be misled by the notice’s form before they would be able to appreciate 
the significance of those special words or phrases that do, indeed, point more 
appropriately to the enforcement powers of s. 23 than to the enforcement powers 
of s. 75. 

I agree with my noble and learned friend, Lorp Morton or HENRYTON, that, 
strictly, this was not a case for quashing by justices. But I do not see any 
useful purpose served by upsetting the order of the Divisional Court, since, 








Justi 


120 


if th 
befo: 


repe: 
deve 
prov 
calri 
ment 
repes 
unde 
or su 
deals 
sectic 


suc 


Sub-se 
expira 
thereo 
applic: 
or wor 
relates 
the sec 
shall b 
appeal 
for t 
was 
subj 
quas 


3 


! 
exces 





and 


and 
im ; 
Act 
iate 
,0re 
vers 


hat, 
any 
nce, 








Justice of the Peace and Local Government Review Reports. September 8, 1956. 
F 
UNIV. OF MICH. 


SEP2 5 1956 
120 LOCATs §P FEB NENG REVIEW REPORTS 389 


if the notice is, as I think, radically defective, it can have no substantive operation 
before any court of law. 


LORD COHEN: My Lords, the Town and Country Planning Act, 1947, 
repealed earlier legislation on the subject and, in Part 3, dealt with control of 
development of land after the appointed day (July 1, 1948). Section 12 (1) 
provides that permission shall be required in respect of any development of land 
carried out after the appointed day, and sub-s. (2) contains a definition of develop- 
ment which differs in some respects from the definition of development in the 
repealed Acts. Section 13 deals with the grant of permission for development 
under Part 3, and provides that permission may be granted either unconditionally 
or subject to such condiiions or limitations as may be specified. Section 23 
deals (see the marginal note) with “‘ enforcement of planning control”. Sub- 
section (1) and sub-s. (2) of that section read as follows: 


““(1) If it appears to the local planning authority that any development 
of land has been carried out after the appointed day without the grant of 
permission required in that behalf under this Part of this Act, or that any 
conditions subject to which such permission was granted in respect of any 
development have not been complied with, then, subject to any directions 
given by the Minister, the local planning authority may within four years of 
such development being carried out, if they consider it expedient so to do 
having regard to the provisions of the development plan and to any other 
material considerations, serve on the owner and occupier of the land a 
notice under this section. 


**(2) Any notice served under this section (hereinafter called an ‘ enforce- 
ment notice ’) shall specify the development which is alleged to have been 
carried out without the grant of such permission as aforesaid or, as the case 
may be, the matters in respect of which it is alleged that any such conditions 
as aforesaid have not been complied with, and may require such steps as may 
be specified in the notice to be taken within such period as may be so specified 
for restoring the land to its condition before the development took place, or 
for securing compliance with the conditions, as the case may be; and in 
particular any such notice may, for the purpose aforesaid, require the 
demolition or alteration of any buildings or works, the discontinuance of any 
use of land, or the carrying out on land of any building or other operations.” 


Sub-section (3) provides that an enforcement notice shall take effect at the 
expiration of such period (not being less than twenty-eight days after service 
thereof) as may be specified in the notice, unless within the period so specified an 
application is made for permission for the retention on the land of any buildings 
or works, or continuance.of any use of the land to which the enforcement notice 
relates, or an appeal is made to the court in accordance with the provisions of 
the section. Sub-section (4) deals with appeals, and provides that the appeal 
shall be to the appropriate court of summary jurisdiction and that on any such 
appeal the court— 


“ (a) if satisfied that permission was granted under this Part of this Act 
for the development to which the notice relates, or that no such permission 
was required in respect thereof, or, as the case may be, that the conditions 
subject to which such permission was granted have been complied with, shall 
quash the notice to which the appeal relates ; 

“‘(b) if not so satisfied, but satisfied that the requirements of the notice 
exceed what is necessary for restoring land to its condition before the 
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development took place, or for securing compliance with the conditions, as 
the case may be, shall vary the notice accordingly ; 
““ (ce) in any other case shall dismiss the appeal.” 


I pause here to observe that it has been held, and I think rightly held, (i) that 
the court of summary jurisdiction can only quash the enforcement order on proof 
of one or other of the matters mentioned in sub-s. (4) (a); (ii) that, if the notice 
is defective in respects not there mentioned, the magistrate cannot quash the 
conviction but, on any proceedings to enforce an alleged breach of the planning 
control, the accused may plead that the notice was bad and will not be prejudiced 
by the fact that it had not been quashed: see Mead v. Plumtree (1). 

Section 24 contains supplementary provisions as to enforcement of planning 
control, including (i) a power for the planning authority to enter on the land and 
take any steps required by the enforcement notice to be taken and not so taken; 
(ii) a power for the authority to recover any expenses incurred in exercising the 
first-mentioned power; (iii) a provision exposing any person who continues 
to use land in breach of an enforcement notice or in breach of conditions required 
to be complied with in respect of any use of such land to a penalty on conviction 
not exceeding £50 and, if the use is continued after conviction, to a further 
penalty not exceeding £20 for each day the conviction continues. 

Part 8 of the Town and Country Planning Act, 1947, deals with its application 
to special cases. Section 75, the first section in Part 8, deals (see the marginal 
note) with ‘‘ existing development contravening previous planning control ”. 
Though the marginal note uses the word “‘ development ”’’, that word does not 
appear in the body of s. 75, possibly because the definition of development in 
the earlier Act of 1932 differs from that in s. 12 of the Act of 1947. Section 75 (1), 
so far as material, provides as follows: 


** Where any works on land existing at the appointed day were carried out, 
or any use to which land is put on that day was begun, in contravention of 
previous planning control, then, subject to the provisions of this section, the 
provisions of Part 3 of this Act with respect to enforcement notices shall 
apply in relation thereto as they apply in relation to development carried 
out after the appointed day without the grant of permission in that behalf 
under the said Part 3.” 


The effect of this is to incorporate s. 23 mutatis mutandis. It is obvious that 
s. 23 (4) (a) could not be applied since, in dealing with previous planning control, 
there could be no question of permission having been granted under the Act of 
1947; hence, by s. 75 (5), a new para. (a) is substituted for that in s. 23 (4), where 
the enforcement notice is served by virtue of s. 75. It reads as follows: 


“‘ (a) if satisfied that the works or use to which the notice relates are not 
works or a use to which s. 75 of this Act applies, shall quash the notice to 
which the appeal relates.” 


Sub-section (9) explains what is meant by contravention of previous planning 
control. So far as material, it provides: 

“* For the purposes of this section, works on land shall be deemed to have 
been carried out, and uses of land to have been begun, in contravention of 
previous planning control—(a) where at the material time the land was 
subject to a resolution to prepare a planning scheme, if carried out or begun 
otherwise than in accordance with permission granted in that behalf by or 
under the interim development order.” 


(1) 116 J.P. 589; [1952] 2 All E.R. 723; [1953] 1 Q.B. 32. 
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I turn to the facts. It is common ground between the parties that the use of 
the land to which the appellants objected commenced in 1934, and that all the 
development referred to in the enforcement notice was carried out before the 
appointed day. If, therefore, the notice on which the appellants rely is valid, 
it must be because it was rightly served by virtue of s. 75 and complied with the 
requirements of s. 23 (2), modified so far as necessary having regard to the fact 
that the complaint was of contravention of “‘ previous planning control.’ The 
notice is headed ‘‘ Town and Country Planning Act, 1947. Enforcement Notice ”’. 
By it, the appellants 

‘give notice that the development or other matter hereunder specified 
appears to them to be in contravention of planning control.” 


The notice specifies the erection or placing and the use for residential and ancillary 
purposes of temporary buildings and other erections on land known as Limekiln 
Lane Camp, and identifies the dwellings and erections to which objection is 
taken. It then proceeds to specify the steps which the respondents are required 
to take, and states that, subject to the provisions of the Act, the notice will take 
effect at the expiration of twenty-eight days after service thereof. It concludes: 


‘** Expressions used in this notice have the meanings assigned to them by 
the above-mentioned Act, except where the context otherwise requires.” 


Some reliance was placed on those words, but I do not attach importance to them, 
since (i) even without them, I should have assumed that development meant 
development under the Act mentioned in the heading; and (ii) the Town and 
Country Planning Act, 1947, contains no definition of ‘‘ planning control ”’. 

Below the signature of the clerk to the council appears the words * Your 
attention is drawn to the notes set out on the back of this notice’. On the 
back appears a summary of the provisions of s. 23 (3) ands. 24 (1), but no reference 
tos. 75. 

Was this a good notice, having regard to the facts found which make it clear 
that the only breach of planning control which could be established was contra- 
vention of “‘ previous planning control ”’ ? 

This question raises a matter of construction of s. 23 (2). As I read that 
section, while it prescribes no particular form, it does, by its terins, require that, 
in the case of development after the appointed day, the enforcement notice must 
bring home to the person on whom it is served first, whether the authority 
objects to development without permission or to failure to comply with conditions, 
and secondly, if the objection is to development, that the development is alleged 
to be without permission. No particular formula is prescribed, and the notice 
could satisfy this last condition either by an express statement to the effect that 
the development was without permission, or by a reference to s. 23 (2), which 
necessarily connotes an allegation that the development was without permission. 

We are, however, not concerned with development since the appointed day. 
The notice, if valid, must be justified under s. 75. How must the authority 
adapt s. 23 to a case of development before the appointed day? In such a case, 
it seems to me that the notice must not only specify the works which are alleged 
to have been carried out, or the use to which land is alleged to have been put on 
the appointed day, it must make it clear that such works are alleged to have 
been carried out before the appointed day, or such use is alleged to have been on 
the appointed day “in contravention of previous planning control”. If that 
be the true view of the requirements of s. 23 (2), when made applicable by virtue 
of s. 75 (1), it necessarily follows that the notice in the present case failed to 
comply with the requirement since, as I read the notice, there is nothing in it 
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to indicate to the recipient that the planning control alleged to have been contra- 
vened was “ previous planning control”’, and not planning control under the 
Town and Country Planning Act, 1947. 

If the matter rested there, the magistrates might still have been right in refusing 
to quash the enforcement notice, since it could not, if regarded as a notice served by 
virtue of s. 75, be brought within the paragraph substituted by sub-s. (5) of that 
section for para. (a) of s. 23 (4). The principle of the decision in Mead v. Plum- 
tree (1), with which I respectfully agree, would apply. The notice could not be 
quashed under s. 23 (4), but the respondents could raise the question of the 
validity of the notice in any proceedings against them for failing to comply with it. 

But was the notice, on its construction, a notice under s. 23, as made applicable 
by s. 75, or was it a notice under s. 23 in respect of development alleged to have 
taken place after the appointed day ? The Court of Appeal construed it in the 
latter sense, and I agree with them. I am content to adopt for the purposes of 
my judgment the observations of DENNING, L.J., when he says: 


““It seems to me that, on a fair reading of that enforcement notice, it 
complains only of breaches of the existing planning control since July 1, 1948, 
and not at all of breaches of previous planning control. The notice starts off 
with a direct reference to the Act of 1947 and no earlier Act. It refers to 
‘ development ’, which is a term particularly defined by the Act of 1947 and 
has a much wider meaning in that Act than in other Acts; it refers simply to 
* planning control ’ and not to ‘ previous planning control’; and, finally, it 
refers on the back to s. 23 without a single reference to s. 75. These con- 
siderations lead me to the conclusion that this notice complains only of 
contraventions after July 1, 1948.” 


I would only add that I think the conclusion which the learned lord justice 
reached is reinforced by the fact that the development is stated in the notice to 
be, not to have been, in contravention of planning control. 

Counsel for the appellants submitted that, even on this construction of the 
notice, the magistrates were right in refusing to quash the order, because the 
enforcement notice did not specify that the development was done without per- 
mission. Being a defective notice, he said that the principle of the decision in 
Mead v. Plumtree (1) was applicable, and the respondents must wait to raise the 
point until they are charged with breach of the enforcement notice. I cannot 
accept this argument. On the construction I have placed on the notice, it alleges 
that the respondents had developed the land since the appointed day without per- 
mission. It was proved before the magistrates that the development took place 
before the appointed day, and it was agreed that no obligation rested on the 
respondents to obtain permission under the law in force before the appointed day. 
It seems to me that, in these circumstances, the respondents proved that no such 
permission was required in respect thereof, i.e., in respect of “‘ the development to 
which the notice relates ’’. The magistrates, therefore, had jurisdiction to quash 
the enforcement order, and, in my opinion, they should have done so. 

For these reasons, which are substantially the reasons given by the Court of 
Appeal for their decision in the present case, I would dismiss the appeal. 


LORD EVERSHED: My Lords, I agree with the order proposed by the 
noble and learned Lord on the Woolsack. 
My Lords, the Town and Country Planning Act, 1947, introduced a system 
of control of all land use more strict and comprehensive than the control to 
which it had been subject under previous legislation, more particularly under the 


(1) 116 J.P. 589; [1952] 2 All E.R. 723; [1953] 1 Q.B. 32. 
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Town and Country Planning Act, 1932, and the Town and Country Planning 
(Interim Development) Act, 1943, both wholly repealed by the Act of 1947 from 
the appointed day. The power to enforce this new control by way of enforcement 
notice is contained in s. 23 and s. 24 of the Act of 1947. According to s. 23 (1), 
the power arises in either one of two events; namely, (i) where ‘“‘ development ” 
has been carried out since July 1, 1948, without the permission of the planning 
authority, and (ii) where there has been non-compliance with any condition on 
which the permission for development had been given by the planning authority. 

Although no form of enforcement notice is prescribed, the essential require- 
ments of every such notice are found in s. 23 (2). Thus the notice 


‘* shall specify the development which is alleged to have been carried out 
without the grant of such permission as aforesaid or, as the case may be, 
the matters in respect of which it is alleged that any such conditions as 
aforesaid have not been complied with ... ” 


It is, in my opinion, clear from the language which I have quoted that it is not 
sufficient for the planning authority in an enforcement notice merely to denote 
the buildings or other matters of which they complain, and then to require that 
such buildings be removed or that the matters complained of be remedied. The 
notice must also draw specific attention to the grounds of complaint; that is, it 
must allege as regards any buildings or other matters of complaint either that 
they constitute development for which no permission has been granted, or (as 
the case may be) that they constitute, or have involved, non-compliance with 
conditions imposed when the permission was given. So much is, in my judgment, 
the inescapable effect of the language above cited from s. 23 (2) of the Act of 1947. 
In the present case, it has been found, and is agreed, that none of the buildings 
or other matters complained of in the enforcement notice was carried out, or 
done, after July 1, 1948. They are, therefore, prima facie, wholly outside the 
scope of the control contained in Part 3 of the Act. It is, however, alleged by the 
appellants that, at the time these buildings or other matters were carried out 
or done, the land in question was subject to a resolution to prepare a scheme 
and to an interim development order under the previous legislation of 1932 and 
1943; and, by s. 75 (1) (in Part 8 of the Act of 1947 entitled ‘‘ Application to 
special cases °’), it is provided that: 
*“* Where any works on land existing at the appointed day were carried out, 
or any use to which land is put on that day was begun, in contravention of 
previous planning control, then, subject to the provisions of this section, the 
provisions of Part 3 of this Act with respect to enforcement notices shall 
apply in relation thereto [i.e., in relation to the existing works or use] as they 
apply in relation to development carried out after the appointed day 
without the grant of permission in that behalf under the said Part 3.” 


Sub-section (9) of the same section declares that works on land shall be deemed 
to have been carried out, and use of land to have been begun, in contravention 
of previous planning control 


“‘(a) where at the material time the land was subject to a resolution to 
prepare a planning scheme, if carried out or begun otherwise than in accord- 
ance with permission granted in that behalf by or under the interim develop- 
ment order; (b) where at the material time the land was subject to a 
planning scheme, if carried out or begun otherwise than in conformity with 
the provisions of the scheme or of permission granted thereunder.” 


The sub-section goes on to provide for the case where permission had been granted 
subject to conditions restricting the period during which the works or use could 





Justice of the Peace and Local Government Review Reports. September 8, 1956. 


394 JUSTICE OF THE PEACE AND Vol. 


be continued, so that, where such period had expired before the appointed day, 
s. 75 applies 
“as if the works or use had been carried out or begun in contravention of 
previous planning control.” 


It follows that the appellants were enabled by the terms of s. 75 of the Act 
to serve an enforcement notice related to the works and other matters here in 
question if such works or other matters were, in fact (as they allege), carried out, 
or done, in contravention of the 1932 and 1943 planning control. But, as I read 
s. 75 (1) and (9), in conjunction with s. 23 (2), it was incumbent on the appellants 
in any valid or effective enforcement notice so related to pre-1948 works and 
other matters to allege of them that they had been in contravention of previous 
planning control, as that phrase is used and defined in s. 75. In other words, 
though I agree with the learned counsel for the appellants that there is no 
necessity to refer in terms or by number to s. 75 of the Act, the joint effect of that 
section and s. 23 is, in the case of complaints based on alleged contravention of 
previous planning control, so to specify or allege, by way of necessary analogy to 
the obligation which, in my judgment, arises in the case of alleged contravention 
of the new Act of 1947 control. My view is reinforced by the further circumstance 
that the powers and duties of the justices under s. 23 (4) of the Act on an appeal 
against an enforcement notice are, by virtue of s. 75 (5), in terms different when 
such notice is “‘ served by virtue of this section ”’ (i.e., s. 75); a provision which, 
to my mind, at least requires that the notice, if intended to relate to alleged 
contravention of previous planning control, shall, in effect, so state on the face 
of it. 

I turn to the enforcement notice in the present case, which I apprehend must 
be construed in the light of the statutory provisions, by virtue of which it purports 
to have been served. I do not repeat the grounds which have already been stated 
by your Lordships for rejecting the view, as a matter of construction, that such 
notice is apt to relate to works and other matters existing on July 1, 1948, and 
alleged to constitute contravention of the planning control contained in the 
Acts of 1932 and 1943. 

But the question remains whether the notice not only on its face and according 
to its ordinary sense constitutes allegations of contravention of post-1948 control 
but suffers also from the vice of being, even in that respect, ambiguous and, there- 
fore, wholly ineffective. I have already expressed my view that a notice related 
to alleged contravention of the Act of 1947 control must, in order to satisfy the 
requirements of form according to s. 23 (2), not only indicate the buildings 
or other matters complained of, but must also make it sufficiently clear on which 
of the two grounds indicated in sub-s. (1) they are objected to. In my judgment, 
on a fair reading of the present notice according to its terms, the complaint and 
the allegation are that the buildings and other matters complained of constitute 
development carried out after the appointed day without permission. There is, 
to my mind, nothing in the language used apt to cover or suggest an allegation 
that any of the matters complained of constitute breaches of conditions imposed 
on the grant of permission. It is to be observed that, under s. 23 (2), the antithesis 
is between “‘ development ” on the one hand and ‘‘ matters in respect of which it 
is alleged that . . . conditions . . . have not been complied with ” on the other. 
It is true that, at the beginning of the present notice, complaint is made of 
“* development or other matter hereunder specified *’; but, if the items thereunder 
specified are referred to and regard is had to the steps which are required to be 
taken, there is nowhere to be found any suggestion that there had been con- 
ditions imposed, and that such conditions had been broken. I, therefore, do not 
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read the enforcement notice as ambiguous or as failing, on the face of it, to satisfy 
the terms of s. 23 (2) by an omission to indicate whether the alleged contravention 
of control consists of development without permission or of breach of conditions 
imposed on the grant of permission. I read it as constituting an allegation 
(imprecise, no doubt, but sufficiently clear to a recipient) that all the specific 
items set out in the notice constituted development of land which had been 
carried out after July 1, 1948, without the grant of permission. So much is, 
indeed, apart from the date, in exact accordance with what the appellants have at 
all times alleged and now allege; for it is their case that the works and use of 
which they complain were carried out, or begun, without permission granted 
under the interim development order. 

My Lords, if my view of the requirements of the Act and the construction of 
the notice is correct, then I would answer the question posed by the justices in 
the Case Stated in the negative. But there is still the question whether, in the 
circumstances, the justices should (having interpreted the notice as one alleging 
post-1948 development without permission) have quashed the notice. The powers 
of the justices to quash are narrowly defined by s. 23 (4), as amended (where 
appropriate) by s. 75 (5); and it is expressly enjoined on the justices in all cases, 
other than those specified, that they shall dismiss the appeal. Thus, in a case 
of contravention of post-1948 control, the right and duty of the justices to quash 
& notice appears to be limited to the three cases where (contrary to the allegation 
of the authority) (i) permission had in fact been given, or (ii) permission was not 
properly required, or (iii) the conditions to the grant of permission had, in fact, 
been complied with. In the present case, it is not in doubt,that the power and 
duty to quash arose, if at all, under the second of the above heads, that is, on the 
ground that no permission was, in truth, required. 

It cannot, I think, be doubted that the terms of s. 23 (4) (a) and the formulation 
of the three grounds on which a notice under the section may be quashed, assume 
the premise on which the notice proceeds—viz., that the matters complained of 
have been done, or undertaken, since July 1, 1948. The relevant words “‘ that 
no such permission was required in respect thereof ”’, according to their more 
natural meaning, refer to those cases in which, by virtue of s. 12 (5), the develop- 
ment is of the limited character for which permission is excused. On the face 
of it, the sub-section makes no provision for the case where the development 
alleged has not occurred in fact at all. In this respect, there appears to me to be a 
distinction between the language of para. (a) of s. 23 (4) itself, and the para. (a) 
which, in appropriate cases (i.e., cases of alleged contravention of previous 
planning control), s. 75 (5) requires to be substituted; for the general terms of the 
substituted para. (a) would appear to cover the case where the works or use 
alleged to be within the scope of s. 75 turn out, in fact, to be outside that section, 
as having been executed after and not before, and, therefore, not “‘ existing at ”’, 
the appointed day. 

In Mead v. Plumtree (1) it was held by the Divisional Court, having regard to 
the limitations of the language of s. 23 (4), that the justices’ power to quash 
could not arise where the notice was, on the face of it, a nullity—in that case, 
by reason of its failure, in accordance with the requirement of s. 23 (3), to specify 
the period at the expiration of which the notice should have effect. But, my 
Lords, the present is not, in my view, a case in which the enforcement notice is a 
nullity on the face of it. On its face (as I construe it), the notice alleged, and 
alleged in due compliance with s. 23 (2), specific development carried out since 
July!l, 1948,fand carried out without the permission required by the Act of 1947. 


(1) 116 J.P. 589; [1952] 2 All E.R. 723; [1953] 1 Q.B. 32. 





Justice of the Peace and Local Government Review Reports. September s, 1956. 


396 ' JUSTICE OF THE PEACE AND Vol. 


The true facts being that none of the development was carried out after July 1, 
1948 (as by the terms of the notice alleged), is it too great a stretch of the natural 
language of s. 23 (4) (a) to say that no permission under the Act of 1947 was 
required for such development, because the development was executed at a date 
which made any such permission inapposite and, indeed, impossible ? 

In the present case, where the facts are undisputed, I do not doubt that the 
respondents would be fully protected by the expression of your Lordships’ 
opinion that the appellants have failed effectively to exercise the power conferred 
on them by s. 75 of the Act to invoke the provisions of s. 23 in relation to the 
works and use complained of. The notice which the appellants have served 
would have no more vitality in it than if it had been quashed; and it is conceded 
that it is now too late for the appellants to retrace their steps and serve a fresh 
notice in proper and appropriate form. 

But other cases may well arise in which serious questions of fact might be 
involved, questions whether, in truth, the development had been carried out 
before the appointed day, or whether the land had, in fact, ever been used as 
alleged. If in such cases it were beyond the jurisdiction of the justices on an 
appeal to determine such questions of fact, then the only course open to the 
owner would be to await the taking of further steps by the authority under s. 24 
of the Act, and then to challenge the validity of the notice; a course which 
might well involve him in a long period of uncertainty, and would certainly be 
likely to expose him to serious expense. Equally might such a course of proceed- 
ings be an embarrassment to the authority who might find, when the facts had 
turned out ultimately against them, that it was then too late to exercise their 
statutory powers and duties at all. 

The words in s. 23 (4), “‘ no such permission was required in respect thereof ”’, 
are clearly capable of application to any case in which permission was not, in 
truth, required under the Act of 1947, whether because the development was of a 
kind which, by the terms of the Act, called for no permission, or because the 
development, by reason of the date when it was carried out, was outside the scope 
of the Act altogether. In the absence, therefore, of any provision for the case of 
a notice related to development alleged to have been carried out after July 1, 
1948, but executed, in fact, prior to that date, and having regard to the incon- 
gruity which would otherwise appear to arise in the converse case of a notice 
related to development alleged to have been carried out before but, in fact, 
executed after the appointed day, I think the Court of Appeal and the Divisional 
Court were right in holding that, in the circumstances and on its true construction, 
the enforcement notice of Apr. 26, 1951, ought to have been quashed by the 
justices. I would, accordingly, dismiss the appeal. 

Appeal dismissed. 


Solicitors: Sharpe, Pritchard d& Co., for R. A. Whitley, Beverley; Corbin, 
Greener & Cook, for Lambert & Parkinson, Bridlington. 


G.F.L.B. 
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COURT OF CRIMINAL APPEAL 
(Loxp GoppDARD, C.J., STREATFEILD AND DONOVAN, JJ.) 
June 4, 8, 1956 
R. v. INGRAM 


Criminal Law—Obtaining credit by fraud—‘ Credit ’—Obligation to render money’s 
worth—Advance payments for work undertaken to be done—Debtors Act, 1869 
(32 & 33 Vict., c. 62), s. 13 (1). 

For the purpose of obtaining credit by fraud, contrary to s. 13 (1) of the Debtors 
Act, 1869, “‘ credit ’’ includes, as well as an obligation to pay money, an obligation 
to render money’s worth in the form of goods or services. 

Where, therefore, the appellant, an electrician, fraudulently obtained contracts 
from shopkeepers to erect or renovate electric signs at an agreed price and in each 
case obtained part of the price in advance, but (apart from insignificant matters) 
carried out none of the work and did not return the sum advanced, 

HeEtp, that he had been properly convicted of obtaining credit by fraud. 

Per curiam: Courts should be careful not to treat mere delay in paying a debt 
or doing work as tantamount to fraud. 

APPEAL against conviction. 

The appellant was convicted at Middlesex Quarter Sessions on Apr. 10, 1956, 
on an indictment containing six counts of obtaining credit by fraud contrary to 
s. 13 (1) of the Debtors Act, 1869, and was sentenced to nine months’ imprison- 
ment. He appealed against conviction (on certificate). 


Pickthorn for the appellant. 
Buzzard for the Crown. 
Cur. adv. vult. 


June 8. DONOVAN, J., read the judgment of the court: The appellant 
was convicted at Middlesex Quarter Sessions on Apr. 10, 1956, on six charges of 
obtaining credit by fraud contrary to s. 13 (1) of the Debtors Act, 1869, and sen- 
tenced to nine months’ imprisonment. He appealed to this court, pursuant to a 
certificate granted to him by the deputy chairman, and contended that the facts 
proved at the trial disclosed no obtaining of credit on his part, and that, accord- 
ingly, his conviction was bad in law. At the conclusion of the hearing on June 4 
the court dismissed the appeal, and now gives its reasons for so doing. 

The appellant is an electrician, and the fraud alleged against him was this: 
that he obtained contracts from a number of shopkeepers to erect or renovate 
electric neon signs at an agreed price. He obtained payment of part of that 
price in advance, but did not do the work save for insignificant matters of a 
preparatory nature. He was in financial difficulties, and none of the advance 
payments was returned. 

The jury were properly directed that they could not convict the appellant 
unless they were satisfied, inter alia, that in obtaining these advance payments 
and then failing to do the work he was acting fraudulently, that is to say, that 
he never had any intention to do the stipulated work at the time when he received 
payments in advance. The jury, influenced no doubt by what appeared to be 
a systematic course of conduct on the appellant’s part, convicted him, and it 
must accordingly be taken that they found that when he received part payments 
at the outset he had no intention to do the work he had undertaken to do. On 
any view, therefore, his conduct was fraudulent, but he argues that it involved 
no obtaining of credit and thus no offence under s. 13 (1) of the Debtors Act, 
1869. 

The requisites for an offence under that section are these: First, that the 
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accused person obtained credit. Secondly, that he obtained it under false pretences 
or by means of any other fraud. Thirdly, that he obtained it in incurring any 
debt or liability. The appellant admits that he incurred a liability in these 
transactions, namely, a liability to do the work. He argues, however, that when 
he received the various payments in advance he obtained no credit, for what he 
had to do in return was not to pay money in the future, but to do work. In other 
words, there can be no obtaining of credit, he says, unless the obligation towards 
the person who had given credit is to pay him money in the future. It is not 
sufficient if the obligation is to pay him money’s worth only, either in the shape 
of goods or services. 

Considerable light is thrown on the problem by the statutory definition of the 
word “ liability ’’ in s. 13 (1). That definition comes in the first place from s. 3 
of the same Act, where it is provided that 

“Words and expressions defined . . . in the Bankruptcy Act, 1869, 
shall have the same meaning in this Act.” 


By s. 31 of the Bankruptcy Act, 1869, the word “‘ liability ’’ was defined, so as 
to include any compensation for work or labour done and any obligation or 
possibility of obligation to pay ‘‘ money or money’s worth” on a breach of 
contract: and, generally, 

““. . . any express or implied engagement, agreement or undertaking to 
pay, or capable of resulting in the payment of money or money’s worth 
whether such payment be as respects amount fixed or unliquidated; as 
respects time present or future, certain, or dependent on any one contingency, 
or on two or more contingencies ... ” 


The Bankruptcy Act, 1869, was repealed by the Bankruptcy Act, 1883, which 
in turn was repealed by the Bankruptcy Act, 1914, with certain immaterial 
exceptions; but the definition of “liability ” for the purpose of the Debtors 
Act, 1869, has been preserved, first by s. 149 (2) and s. 37 (8) of the Bankruptcy 
Act, 1883, and now by s. 150 (2) and s. 30 (8) of the Bankruptcy Act, 1914, which 
was a consolidating measure. 

It therefore follows that, when s. 13 (1) of the Debtors Act, 1869, speaks of 
credit obtained in incurring any debt or liability, it covers the case where credit 
is obtained in incurring any liability to pay, not only money, but money’s worth. 
Money’s worth may consist of commodities or services, and, accordingly, if 
credit is obtained in incurring a liability to pay in money’s worth, the case is 
within the express provisions of s. 13 having regard to the statutory definition 
above set out. It is, therefore, erroneous to argue that credit can be obtained 
within the meaning of the section only if the debt or liability incurred is to pay 
money and money alone. The one answer suggested on behalf of the appellant 
is that the word “ liability ” in s. 13 (1) refers to a debt payable in money in 
the future. Apart from any other defects which it may have, this argument 
entirely ignores the expression ‘‘ money’s worth ”’ in the statutory definition of the 
word “‘ liability ”’. 

In the present case the appellant received cash in advance. The liability he 
incurred was to render money’s worth, that is, services in the near future to the 
customer who paid him the cash. In the meantime the customer trusted him to 
do the work. On these facts it is clear that he received credit, and did so in 
incurring a liability within the meaning which the court has to give to that word. 
He obtained such credit by fraud, and thus the offence under s. 13 is complete. 

A number of authorities were referred to in the argument, but none of them 
was concerned with the same point, namely, whether credit can be obtained 
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within the meaning of s. 13 (1) when the correlative obligation is to pay in 
money’s worth. It is not necessary, therefore, to discuss them, though it may 
be observed in passing that R. v. Jones (1) ([1898] 1 Q.B. 119), where the accused 
obtained a meal in a restaurant with no means to pay for it, is, in many respects, 
the converse of the present case. 

One final observation of a general character may be added. The present case 
was, on the evidence, a clear case of fraud. Mere delay in paying a debt or doing 
work, however, is not a criminal offence, and courts who try these cases will, no 
doubt, be on their guard against any attempt to abuse the section by bringing 
proceedings under it where there is no real evidence of fraud, but merely of 
procrastination. The court’s power to award costs against a prosecutor may 
usefully be borne in mind in this connection. 

Appeal dismissed. 

Solicitors: Registrar of Court of Criminal Appeal; Director of Public 
Prosecutions. 

T.R.F.B. 
(1) [1898] 1 Q.B. 119. 


QUEEN’S BENCH DIVISION 
(SLADE, J.) 
June 5, 6, 7, 8, 11, 1956 


METROPOLITAN POLICE DISTRICT RECEIVER v, CROYDON 
CORPORATION AND ANOTHER 


Police—Metropolitan Police Force—Accident to police officer through negligence 
of third party—Officer’s wages and allowances during illness paid by Receiver 
—Right of Receiver to recover amount of wages from third party. 

A metropolitan police constable, while on duty, was injured by a motor lorry 
owned by the first defendants and driven negligently by their servant, the second 
defendant, in the course of his employment, and was incapacitated for several 
months. During the period of his incapacity, he was paid his full wages and 
allowances by the plaintiff, who was bound to do so by virtue of statutes relating 
to the metropolitan police. The constable recovered damages from the defendants 
for negligence, but did not include any claim for damages for the loss of wages 
(£104) which had been paid to him. In an action by the plaintiff to recover the £104, 

HELD: the defendants were indebted to the plaintiff for the amount claimed and 
he was entitled to recover it from them, since (i) the plaintiff was compellable by law 
to pay the wages to the constable; (ii) the defendants were ultimately liable to pay 
the £104 because, if the constable had not been paid his wages by the plaintiff, he 
could have recovered them from the defendants; and (iii) the defendants were 
primarily liable to pay because it was their negligence which deprived the plaintiff 
of the whole of the consideration for the £104. 

AcTIOoN tried by SLADE, J. 

On Jan. 25, 1952, John Edward Bowman, a police constable in the Metropolitan 
Police, was run down while on duty by a motor lorry owned by the first defen- 
dants, Croydon Corporation, and driven by the second defendant, Jesse William 
Holloway, as their servant or agent. As a result of the accident, Bowman 
was incapacitated from performing his duties as a police constable from Jan. 25, 
1952, to June 9, 1952, and from Sept. 29, 1952, to Oct. 28, 1952, during which time, 
the plaintiff, the Receiver for the Metropolitan Police District, paid him his full 
wages and allowances as a police constable. The plaintiff brought an action 
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against the defendants to recover the amount of wages which had been paid to 
Bowman during his incapacity. At the hearing of the action, the following facts 
were agreed : 


“ (i) That at all material times John Bowman was a police constable in the 
metropolitan police. (ii) That the defendants have paid the sum of 
£2,513 12s. 6d. in full satisfaction of the claim made by the said Bowman 
in an action No. 1952 B No. 6002 brought by him in the Queen’s Bench 
Division against the defendants. (iii) That the said Bowman made no claim 
for loss of wages in his said action. If the said Bowman had been entitled to 
include and recover his loss of wages as an item of special damage in his 
said action against the defendants he would have recovered £2,617 12s. 6d. 
(i.e., £2,513 12s. 6d. plus £104). (iv) That the said Bowman was incapacitated 
and prevented from carrying out his duties as a police constable for seven 
months as a result of injuries caused to him by the negligence of the defen- 
dants. (v) That during the said period the plaintiff paid to the said Bowman 
his full wages and allowances as a police constable. (vi) The net sum so paid 
is £153 13s. 6d. (vii) That the defendants have agreed the said figure subject 
to liability. (viii) That the defendants admit the allegations of negligence in 
this action.” 


The plaintiff claimed that the defendants were liable to Bowman in damages 
as a result of the accident and had benefited to the extent of £104, part of the 
£153 13s. 6d. paid by the plaintiff; that the defendants’ obligation to Bowman 
had been reduced pro tanto; and that the plaintiff was entitled to recover the 
£104 from them. The defendants contended that the claim disclosed no cause of 
action and that the damages claimed were irrecoverable at law. 


Gardiner, Q.C., and P. M. O’Connor for the plaintiff. 
Berryman, Q.C., and Humfrey Edmunds for the defendants. 


SLADE, J.: This is a test action brought to decide whether Metropolitan 
Police District Receiver v. Tatum (1) was rightly decided. I regard the point 
as a difficult one, and I should like at the outset to express my indebtedness 
to counsel on both sides for the assistance they have been good enough to 
give me. Metropolitan Police District Receiver v. Tatum (1) was decided by 
ATKINSON, J., and it is common ground between the parties to the present 
action that the facts and the principle involved in this case are indistinguishable 
from the facts and the principle in that case, where the plaintiff was the same 
as the plaintiff in this case. I am not bound by the decision of ATKINson, J., 
although any judgment of that learned judge would be to me of the highest 
persuasive authority, and I asked counsel for the plaintiff whether he was 
able to find any authorities other than those to which I referred in Longdon- 
Griffiths v. Smith (2) which establishes the position that a judge is not bound by 
the decision of a judge of co-ordinate jurisdiction. The case I had in mind was 
Green v. Berliner (3), where pu Parca, J., referred to the observations of Bray, J., 
in Forster v. Baker (4). I asked counsel whether he could find any authority indi- 
cating how far a judge, who has to consider the very point which has already been 
decided by a court of co-ordinate jurisdiction, should allow the decision to affect 
his mind, and he has been good enough to give me two references which I have 
found of great assistance. 


(1) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 
(2) [1950] 2 All E.R. 662; [1951] 1 K.B. 295. 
(3) [1936] 1 All E.R. 199; [1936] 2 K.B. 477. 
(4) [1910] 2 K.B. 636. 
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First he referred me to an article by Str Witt1am HoLpsworts at p. 180 of 
vol. 50 of the Law QuaRTERLY REVIEW where the very learned lawyer, dealing 
with case law, referred to what he describes as ‘“‘ one of the ablest books on this 
subject, entitled THE ScrENCE or LEGAL JUDGMENT ”’, published by James Ram 
in 1834. He referred to a statement by Ram which was in these words: 


‘** a case decided is called a precedent; and is an authority, which, under 
many circumstances, binds a court to make the same decision in a future 
similar case’. Str FREDERICK PoLiLock thus states the modern rule: ‘ the 
decisions of an ordinary superior court are binding on all courts of inferior 
rank within the same jurisdiction, and, though not absolutely binding on 
courts of co-ordinate authority nor on that court itself, will be followed in 


299 


the absence of strong reasons to the contrary ’. 


The other authority to which counsel referred me was a decision of LorpD 
GoppDarD, C.J., in Huddersfield Police Authority v. Watson (1) (111 J.P. 463), 
and the passage from the Lord Chief Justice’s judgment is at p. 464. I 
quote only these words: 


* We are considering a decision of this court. So far as the dictum of 
GRovE, J., in Casson v. Churchley (2) is concerned, I can only say for myself 
that I think the modern practice is that a judge of first instance, although, as 
a matter of judicial comity, he would usually follow the decision of another 
judge of first instance unless he was convinced that that judgment was wrong, 
certainly is not bound to follow the decision of a judge of equal jurisdiction. 
A judge of first instance is only bound to follow the decisions of the Court of 
Appeal and the House of Lords and, it may be also, of the Divisional Court.” 


Iam not, of course, relieved by ATKINSON, J.’s decision of my duty to bring my 
own judgment to bear on the point, but when I have done so I should act in 
accordance with the principles that I have just read; and not only, as I have said, 
should I regard any judgment of Arxinson, J., as being of high persuasive 
authority, but I should follow it unless I am convinced that it is wrong. I am, 
however, entitled to give my own reasons for arriving at the same conclusion, if 
I do arrive at the same conclusion. [His Lorpsxip stated the facts and 
continued :] In the course of the argument, counsel for the defendants made an 
admission in terms which I took down in my notebook in the following words: 


“ [Counsel] concedes that the Receiver was compelled to pay Bowman 
the sum claimed in this action by the statutes relating to the Metropolitan 
Police and the regulations made thereunder.” 


Counsel never conceded that Bowman could have sued the plaintiff for the 
money which the plaintiff, in fact, paid him. I think the only concession he 
made was that process would have been available, such as a mandamus, for 
example, whereby, if the plaintiff did not pay Bowman, the plaintiff could 
be compelled to perform his statutory obligations. I hope I have stated the 
concession correctly. The last thing I desire to do is to put any concession 
forward which is inconsistent with what counsel intended. The importance of 
the payment being made under compulsion of law will transpire when I deal 
with the legal principles involved. It is sufficient for me to say at the moment 
that, whether it is conceded or not, counsel for the plaintiff took me through the 
whole of the relevant statutes dealing with the metropolitan police and with the 
formation, if I may so use the word, of the plaintiff as a corporation sole with 


(1) 111 J.P. 463; [1947] 2 All E.R. 193; [1947] K.B. 842. 
(2) (1884), 53 L.J.Q.B. 335. 
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liability to sue and to be sued, and the regulations made under the various 
statutes. They were all gone into in detail by ATxrnson, J., in Metropolitan 
Police District Receiver v. Tatum (1), and it is sufficient for me to say on that 
point that I find that the plaintiff was legally compellable to pay the sum of 
£104 sued for in this action to Mr. Bowman for the reasons that ATKINSON, J., 
gave in Metropolitan Police District Receiver v. Tatum (1). I agree with his 
judgment on that point and with the reasons he gave for it. 

The next point I desire to emphasise is that this action is based, and based 
only, on quasi-contract. At the very outset of his argument counsel for the 
plaintiff, with his usual clarity, and so that I might immediately disembarrass 
my mind of anything which was irrelevant, mentioned five cases which he said 
were completely irrelevant. He made it clear to me not only on what cause of 
action this action was based, namely, quasi-contract, but on what cause of 
action it was not based, that is, the action per quod servitium amisit. Therefore, 
counsel cited as irrelevant all the cases, including the recent decision of the 
Privy Council in A.-G. for New South Wales v. Perpetual Trustee Co. (Ltd.) (2) 
which dealt with the per quod type of action. 

I said this is a test case. Counsel for the plaintiff told me that, so far as the 
Metropolitan Police area is concerned (which, I think he said, covered an area 
of about fifteen miles’ radius of Charing Cross), there were some seventy claims 
pending by the plaintiff, who has paid moneys by way of emoluments and, no 
doubt, by way of hospital expenses, and so on, to police constables in the Metro- 
politan Police Force who have been injured and whose incapacity has been caused 
by the alleged negligence of drivers of vehicles. There are probably many others 
in districts outside the area of the Metropolitan Police. Strangely enough, possibly 
wisely enough, the plaintiff has never sought in any case, I was told, to attempt 
to recover moneys paid by him in such circumstances on the basis of per quod, 
either because he had the foresight to see the difficulties of the relationship 
between a police constable and whoever, if anyone, hereafter may be held to 
employ him, or because he possibly thought that, whoever did employ him, it 
would not be the plaintiff, who was the corporation sole, so to speak, to administer 
the funds of the Metropolitan Police when they are obtained in the usual way 
by precepts on the ratepayers. All his claims have been based, I am told, as 
they were in Metropolitan Police District Receiver v. Tatum (1), on quasi-contract. 
I mention that merely to show the importance of ascertaining whether the 1948 
decision is correct. 

In deciding Metropolitan Police District Receiver v. Tatum (1), ATKINSON, J., 
applied the principle enunciated by Lorp Wricut, M.R., in Brook’s Wharf & 
Bull Wharf, Ltd. v. Goodman Bros. (3), where Lorp Wricut (the other two 
members of the court, Romer, L.J., and MACNAGHTEN, J., concurring) applied the 
principle stated in the edition of LEaKE on Contracts current in the year 1872, 
and cited with approval by CockBurRn, C.J., in Moule v. Garrett (4). I must start, 
therefore, by examining the principle so stated by LEAKE, which appears with 
only slight verbal alteration in the current edition of LEAKE on Contracts (8th 
ed.), at p. 46. The facts shortly in Moule v. Garrett (4) were that the plaintiff was 
the lessee and the defendant was a sub-assignee, that is to say, not a direct assignee, 
from the lessee of certain premises which contained in the lease a covenant to 
repair. While the sub-assignee was actually in possession, he failed to comply 


(1) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 
(2) 119 J.P. 312; [1955] 1 All E.R. 846; [1955] A.C. 457. 
(3) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 

(4) (1872), L.R. 7 Exch. 101. 
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with the covenant, with the result that the lessor put in a claim for dilapidations, 
and the amount claimed for putting the premises into conformity with the state 
of repair required by the covenant was £75. The £75 would be damages for 
breach of covenant. As the assignee did not keep the premises in repair, the 
lessor called on the lessee to pay him the £75 damages. The lessee did so. 
There would have been no shadow of defence to the action. The lessee is liable 
throughout the term on his covenant contained in the lease. There was no 
privity of contract between the lessee and the sub-assignee, although the sub- 
assignee was equally liable to the lessor because a covenant to repair runs with 
the land, and any assignee, whether immediate or indirect, is liable to the lessor 
so long as he remains in possession of the demised premises by privity of estate. 
The lessee, having met the demand of the lessor for payment of the £75 damages 
for breach of covenant, sought to recover it from the sub-assignee. As I have 
said, there being no privity of contract there was no contract to sue on. He, 
therefore, sued him in quasi-contract. In the Court of Exchequer he succeeded, 
and CHANNELL, B., said in substance, the position being as it was, that the lessee 
was nothing more than a surety vis-a-vis the lessor for the performance by the 
sub-assignee of his obligations, and, as he had been called on by the lessor to 
pay, he was entitled to recover from the sub-assignee in the same way that the 
surety is entitled to recover from the principal debtor. In the Court of Ex- 
chequer Chamber, CocksurRn, C.J., as I read the case, entirely agreed with the 
ground on which CHANNELL and Picott, BB., in the court below decided the 
case. He added, however, that there was another principle on which the 
plaintiff was entitled to succeed. That principle, he said, was accurately stated 
in the then current edition of LEAKE oN Contracts in words which he cited with 
approval. It is right, as counsel for the defendants emphasised, that I should 
read the few words before he cites that principle so that they should not be 
divorced from their context. CocKBURN, C.J., said this: 


“* Another ground on which the judgment below may be upheld, and, as I 
think, a preferable one, is that, the premises which are the subject of the 
lease being in the possession of the defendants as ultimate assignees, they 
were the parties whose duty it was to perform the covenants which were to 
be performed upon and in respect of those premises. It was their immediate 
duty to keep in repair, and by their default the lessee, though he had parted 
with the estate, became liable to make good to the lessor the conditions 
of the lease. The damage therefore arises through their default, and the 
general proposition applicable to such a case as the present is, that where 
one person is compelled to pay damages by the legal default of another, 
he is entitled to recover from the person by whose default the damage was 
occasioned the sum so paid. This doctrine, as applicable to cases like the 
present, is well stated by Mr. Leake in his work on Contracts, p. 41: 
‘ Where the plaintiff has been compelled by law to pay, or, being compellable 
by law, has paid money which the defendant was ultimately liable to pay, so 
that the latter obtains the benefit of the payment by the discharge of his 
liability; under such circumstances the defendant is held indebted to the 
plaintiff in the amount’. Whether the liability is put on the ground of an 
implied contract, or of an obligation imposed by law, is a matter of indiffer- 
ence: it is such a duty as the law will enforce. The lessee has been compelled 
to make good an omission to repair, which has arisen entirely from the default 
of the defendants, and the defendants are therefore liable to reimburse him.” 


I will refer to that in short as the ‘‘ Leake ” or “‘ Cockburn ” principle. 
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I pass from that case to Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros. (1), 
where the defendants were a firm of furriers who had imported a consignment of 
squirrel skins from Russia. Out of the consignment they stored ten packages in 
the bonded warehouse of the plaintiffs. Whilst those ten packages were in that 
bonded warehouse they were stolen, as the court found as a fact, through no 
default on the part of the plaintiffs as warehousemen. Under the machinery 
for the collection of customs dues, the Commissioners of Customs and Excise do 
not insist on the payment of the dues the moment they become due in law, that 
is to say, at the moment of importation, but allow payment to be deferred so long 
as they are retained in what is known as a bonded warehouse, because they may 
be re-exported or may be used as ship’s stores, or possibly in other circumstances 
in which duty will not ultimately become payable or will be remitted. The 
goods being stolen could be made available by the thieves on the home market, 
so the Commissioners of Customs and Excise demanded the amount of the duty 
on them from the plaintiffs, who were the warehousemen, and the plaintiffs were 
forced to pay those duties. Of course, the importers (the defendants) were also 
and, indeed, primarily liable, for the payment of those dues. But the dues had 
only to be paid once. Therefore, when the warehousemen (the plaintiffs) 
complied with the demand of the Commissioners of Customs and Excise to pay 
the dues, they paid them. Having paid them, they thereby relieved the importers 
of liability to pay the dues. In those circumstances, the plaintiffs asked the 
importers to repay them the amount they had paid as customs duty. The 
defendants refused to pay. The action was brought, and Branson, J., held that 
the plaintiffs were entitled to succeed. The importers appealed to the Court of 
Appeal. The Court of Appeal agreed with Branson, J., on the first point, 
namely, that the theft had not been due to the default of the warehousemen as 
bailees. The action had to be based on quasi-contract because the plaintiffs 
could derive no support for their claim from the terms of the contract of bailment. 
Having dealt with the machinery for the collection of dues and emphasising 
that, under that machinery, the dues originally became payable by the importer 
at the moment of importation into this country, Lorp Wricut, M.R., said: 


“Under these circumstances, the plaintiffs claim that they are entitled 
to recover from the defendants the amount which they have paid to the 
customs in respect of duties due on the defendants’ goods. They make 
their claim as for money paid to the defendants’ use on the principle stated 
in LEAKE ON Contracts. The passage in question is quoted in the Exchequer 
Chamber by Cocksurn, C.J., in Moule v. Garrett (2) and is in these terms 


Lorp Wricat then read the passage which I have already read, and continues: 


“This passage remains, with a slight verbal alteration, in the eighth 
edition of LEAKE on Contracts, at p. 46. The principle has been applied 
in a great variety of circumstances. Its application does not depend on 
privity of contract.” 


Then he deals with Moule v. Garrett (2), with which I have already dealt, and with 
Bonner v. Tottenham & Edmonton Permanent Investment Building Society (3), 
to which I shall refer later, for what I may call the equitable aspect of the rule. 
Then Lorp WriGutT says this: 


(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
(2) (1872), L.R. 7 Exch. 101. 
[1899 1 Q.B. 161. 
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i 
‘ “* The essence of the rule is that there is a liability for the same debt resting 
in on the plaintiff and the defendant and the plaintiff has been legally compelled 
at to pay, but the defendant gets the benefit of the payment, because his debt 
. is discharged either entirely or pro tanto, whereas the defendant is primarily 
: liable to pay as between himself and the plaintiff. The case is analogous to 
Pd that of a payment by a surety which has the effect of discharging the 
principal’s debt and which, therefore, gives a right of indemnity against the 
- principal.” 
ay Lorp WRIGHT, after citing what he describes as “‘ two of the numerous cases in 
08 which this principle has been applied ”’, then says this: 
he “These statements of the principle do not put the obligation on any 
at, ground of implied contract or of constructive or notional contract. The 
ty obligation is imposed by the court simply under the circumstances of the case 
" and on what the court decides is just and reasonable, having regard to 
80 the relationship of the parties. It is a debt or obligation constituted by the 
ad act of the law, apart from any consent or intention of the parties or any 
we privity of contract.” 
wi In Moule v. Garrett (1), CockBurn, C.J., left it open whether the liability was 
he to be put on the ground of an implied contract or of an obligation imposed 
he by law. Lorp Wricut puts it on the ground of an obligation imposed by law 
at in the passage which I have just read. There is a difference of opinion, I gather, 
of amongst distinguished academic lawyers which is the true principle on which it 
at, is based. The two schools of thought can be seen by a reference to the Law 
as QUARTERLY REVIEW, vol. 53, at p. 302, on the one hand, and p. 447 and p. 449 
ffs on the other, and also by a reference to an interesting article by Dennrna, L.J., 
at. on Craven-Ellis v. Canons, Lid. (2), which appears in the LAw QUARTERLY 
ng REVIEW, vol. 55, at p. 54. It was difficult to imply a contract in Craven-Ellis 
er v. Canons, Ltd. (2), because the money was paid under a contract which 
d: was held to be void, and it is difficult to imply a contract when there is an 
express one. It seems to me to matter little in the application of the principle 
which of the two schools of thought is correct. The question in either case 





seems to me to be: In what circumstances is a contract to be implied or, as I 
prefer to say, imputed, or will the law impose the obligation independently of 
any fictional contract? I think the authorities establish that the answer to 
that question depends on the answer to a further question: Is it fair and reason- 
able to imply such a contract or to impose an obligation in law? Does natural 
justice require it? I have at the moment only dealt, and then only dealt partly, 
with what I may call the common law application of the case. I shall in due 
course come to the application of the principle in equity. 

Counsel for the defendants submitted that there are five requirements for the 
application of the Leake principle. First, he said, there must be the same debt; 
secondly, both plaintiff and defendant must be liable to the same person for that 
debt; thirdly, the defendant must be primarily liable for that debt, that is to say, 
as between himself and the plaintiff; fourthly, the plaintiff must have been 
compelled to pay the debt; and fifthly, the plaintiff’s payment must have 
operated to relieve the defendant of his primary liability. On the common law 
principle, I think he is right in saying that all those requirements are necessary, 
provided the words “the same debt” and the words “ primarily liable ” are 
properly understood. Counsel said, always assuming, of course, that there was 


(1) (1872), L.R. 7 Exch. 101. 
(2) [1936] 2 All E.R. 1066; [1936] 2 K.B. 403. 
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a debt at all in this case (which he strenuously contested all along) that it was 
not the same debt. He said that the liability, if any, in the sense of a compellable 
liability of the plaintiff to the policeman was in contract or payable under the 
requirements of a statute, or possibly on a quantum meruit. In any case, it was 
either contractual or possibly quasi-contractual. The liability, if any, of the 
defendants was in tort for negligence. Furthermore, he said on that point that 
the defendants’ liability in tort, if it existed at all, was not to pay wages, which 
was the quality of the plaintiff’s liability, but to pay Mr. Bowman damages for 
loss of faculty, and that the amount of the wages would merely be evidence which, 
with other matters, would assist the court to estimate the value of the loss of 
faculty. He said that this again showed that the two obligations, assuming they 
both existed, could not be the same debt. 

In the first place, I think, that when Lorp Wricut, having re-enunciated the 
Leake principle, went on to say what the essence of the rule was, he was merely 
applying it to one of what he called the large variety of circumstances to which it 
was applicable, namely, the facts of the case with which he was dealing. I feel sure 
that by “ the same debt ”’, for example, he did not mean that it must necessarily 
be the same liquidated sum of money. As I have pointed out, in Moule v. Garrett 
(1) it was not money in that sense at all; it was damages for breach of covenant. 
I understand that, by the words “ the same debt’, Lornp WricHT meant no 
more than that the third person, the person in the position of a creditor, could 
have recovered the same sum of money from either of the parties to the action. 
The cause of action for its recovery need not be the same, and, indeed, it was not 
the same in Moule v. Garrett (1). The claim against the lessee, had it been 
necessary to bring it, would have been for damages for breach of covenant 
under the lease. The claim against the sub-assignee was, as I have said, based 
on privity of estate, because there was no privity of contract. Again, as to the 
words “ primarily liable ’’, quite obviously the word “‘ primarily ’’ cannot refer 
to point of time, because, in Moule v. Garrett (1), the liability of the lessee arose 
under the lease, which, ex hypothesi, must have been earlier in time than a sub- 
assignment. ‘“‘ Primarily liable ” means, in my view, liable in the sense that, as 
between a principal debtor and a surety, both of whom are equally liable to the 
creditor, the principal debtor is as between themselves primarily and the surety 
only secondarily liable. 

Finally, on the point whether this is a sum of money for which both the 
defendants and the plaintiff in this action would have been liable to Mr. Bowman, 
I again refer to No. (iii) of the agreed facts: 


** If the said Bowman had been entitled to include and recover his loss of 
wages as an item of special damage in his said action against the defendants 
he would have recovered ” 


£104 more than he actually did. I must, of course, deal with the words ‘‘ If the 
said Bowman had been entitled to include and recover his loss of wages’. Counsel 
for the defendants contends, as I understand it, that, in no circumstances whatever, 
could Mr. Bowman ever have included this loss of wages in his claim against the 
defendant tortfeasors. Counsel says, first of all, that the money had already 
been paid to Mr. Bowman by the plaintiff, and for that reason alone he could 
not have recovered it from the defendants. Secondly, I understand counsel to 
say that, if it had not been paid by the plaintiff, Mr. Bowman still could not have 
recovered it because it would have been a complete defence to a claim for special 
damage based on that loss to say that, although he had not been paid it by the 


(1) (1872), L.R. 7 Exch. 101. 
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plaintiff, in fact he had a legal right to recover it from the plaintiff. I do not 
accept either of those propositions in law. As to the second point, in my view, 
@ person in the position of Mr. Bowman can recover what he has lost in respect 
of wages, if he has not been paid, either from the plaintiff or from the tortfeasor 
whose negligence injures him, and is entitled to elect which of the two he will 
sue. Counsel for the defendants contended that no person injured by a tort is 
entitled to take any step which would have the effect of inflating his claim against 
the tortfeasor. It is perfectly true he is not entitled to take any such step which 
the law would regard as unreasonable, but I am satisfied that the law raises no 
objection to a man adopting a high moral or high-minded attitude in saying: 
“It is perfectly true I can sue the plaintiff ’’ (assuming counsel’s contention is 
wrong in saying he can never sue the plaintiff) ‘‘ and can recover from him or 
I can recover from the person who has injured me. But I want to be fair. As 
both courses are open to me, I prefer to sue the man and recover the money from 
him who has been the cause of my no longer being able to give any consideration 
to the plaintiff for the wages he undertook to pay me during the time of my 
incapacity”. As I say, I am satisfied that he has a right of election, and, if he 
had not been paid by the plaintiff, it would be no answer whatever to a claim for 
loss of wages included in the special damage to say that he could have sued the 
plaintiff and have recovered them before claiming from the defendant tortfeasor. 
It is, therefore, umnecessary to consider whether, even if he had been paid, he 
could still have recovered from the tortfeasor, although, if he did so, he would 
not be able to retain both sums, but could recover solely as a trustee for the 
plaintiff. 

I, therefore, arrive at the conclusion that Mr. Bowman, if he had not already 
been paid by the plaintiff, as he was in this case, would have been entitled to 
include and recover against these defendants his loss of wages which, on that 
footing, is agreed to be the sum of £104. The question can never arise in an 
action of this kind where the plaintiff has not, in fact, paid the injured party’s 
wages, because no action based on quasi-contract will lie until the plaintiff has 
actually paid the sum of money which he seeks to recover from the defendants, 
and that is why it is agreed that the injured party made no claim for that sum 
in his action against the two defendants. 

Lorp Wricut in detailing the conditions which he said were the essence of 
the rule in Brook’s Wharf & Bull Wharf, Lid. v. Goodman Bros. (1), was, I am 
satisfied, in no way seeking to narrow its interpretation or to narrow the words 
used by LEAKE and by Cocksurny, C.J., in Moule v. Garrett (2). I am fortified 
in that view by what Lorp Wricart said only six years later in Fibrosa Spolka 
Akcyjna v. Fairbairn Lawson Combe Barbour, Lid. (3), the well-known case 
which overruled Chandler v. Webster (4) and other ‘‘ Coronation cases”. I read 
from the opinion of Lorp Wricut: 


“It is clear that any civilised system of law is bound tv provide remedies 
for cases of what has been called unjust enrichment or unjust benefit, that is, 
to prevent a man from retaining the money of, or some benefit derived from, 
another which it is against conscience that he should keep. Such remedies 
in English law are generically different from remedies in contract or in tort, 
and are now recognised to fall within a third category of the common law 
which has been called quasi-contract or restitution. The root idea was stated 


(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
(2) (1872), L.R. 7 Exch. 101. 
(3) [1942] 2 All E.R. 122; [1943] A.C. 32. 
(4) [1904] 1 K.B. 493. 
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by three Lords of Appeal, Lorp SHaw, Lorp SuMNER and Lorp Carson, 
in R. LH. Jones, Lid. v. Waring & Gillow, Lid. (1), which dealt with a particu- 
lar species of the category, namely, money paid under a mistake of fact. 
Lorp Sumner referring to Kelly v. Solari (2), where money had been paid by 
an insurance company under the mistaken impression that it was due to an 
executrix under a policy which had in fact been cancelled, said: ‘ There was 
no real intention on the company’s part to enrich her’. Payment under a 
mistake of fact is only one head of this category of the law. Another class is 
where, as in this case, there is prepayment on account of money to be paid as 
consideration for the performance of a contract which in the event becomes 
abortive and is not performed, so that the money never becomes due. There 
was in such circumstances no intention to enrich the payee. This is the class 
of claims for the recovery of money paid for a consideration which has failed. 
Such causes of action have long been familiar and were assumed to be com- 
monplace by Hott, C.J., in Holmes v. Hall (3).” 


I pass over a few lines, and Lorp WricHrT continues: 


** By 1760 actions for money had and received had increased in number 
and variety. Lorp MANSFIELD, in a familiar passage in Moses v. Mac- 
ferlan (4), sought to rationalise the action for money had and received, and 
illustrates it by some typical instances. He said: ‘ It lies for money paid by 
mistake; or upon a consideration which happens to fail; or for money got 
through imposition (express, or implied); or extortion; or oppression; or an 
undue advantage taken of the plaintiff’s situation, contrary to laws made for 
the protection of persons under those circumstances. In one word the gist of 
this kind of action is, that the defendant, upon the circumstances of the case, 
is obliged by the ties of natural justice and equity to refund the money ’. 
Lorp MANSFIELD prefaced this pronouncement by observations which are to 
be noted: ‘ If the defendant be under an obligation, from the ties of natural 
justice, to refund; the law implies a debt, and gives this action [sc. indebi- 
tatus assumpsit] founded in the equity of the plaintiff’s case, as it were, upon 
& contract (‘‘ quasi ex contractu ” as the Roman law expresses it)’. Lorp 
MANSFIELD does not say that the law implies a promise. The law implies a 
debt or obligation which is a different thing. In fact he denies that there 
is a contract. The obligation is as efficacious as if it were upon a contract. 
The obligation is a creation of the law, just as much as an obligation in tort. 
The obligation belongs to a third class, distinct from either contract or 
tort, though it resembles contract rather than tort. This statement of 
Lorp MANSFIELD has been the basis of the modern law of quasi-contract, 
notwithstanding the criticisms which have been launched against it. Like 
all large generalisations, it has needed and received qualifications in practice. 
There is, for instance, the qualification that an action for money had and 
received does not lie for money paid under an erroneous judgment or for 
moneys paid under an illegal or excessive distress. The law has provided 
other remedies as being more convenient. The standard of what is against 
conscience in this context has become more or less canalised or defined ; but 
in substance the juristic concept remains as LORD MANSFIELD left it. The 
gist of the action is a debt or obligation implied or more accurately imposed 


(1) [1926] A.C. 670. 
(2) (1841), 9 M. & W. 54. 
(3) (1704), 6 Mod. Rep. 161. 
(4) (1760), 2 Burr. 1005. 
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by law, in much the same way as the law enforces as a debt the obligation to 
pay a statutory or customary impost.” 


I will refer to one more short passage, where LORD WRIGHT says: 


“In fact the common law still employs the action for money had and 
received as a practical and useful, if not complete or ideally perfect, instru- 
ment to prevent unjust enrichment, aided by the various methods of technical 
equity which are also available, as they were found to be in Sinclair v. 
Brougham (1).” 

So much for the common law application of the principle. 

I now come to the equitable application of the principle, which is to broaden 
the rule, or, at any rate, to render it more flexible where necessary to meet the 
requirements of justice. In this connection, I refer to the judgment of VAUGHAN 
WiuiaMms, L.J., in Bonner v. Tottenham & Edmonton Permanent Investment 
Building Society (2). The question raised in that case, as appears from an earlier 
passage of VAUGHAN WILLIAMs, L.J.’s judgment, was whether an underlessee, 
who was a mortgagee by sub-demise from an assignee of the lessee and who was 
in possession of the demised lands, could be sued for money paid by the lessee 
who had been compelled, according to his covenant, to pay the rent reserved by 
the principal lease. The demise contained an express covenant by the mort- 
gagee, if he entered into possession, to keep down the rent. The mortgagee did 
enter into possession, and he did not pay the rent. Consequently the lessee 
was forced to pay it, and the lessee sought to recover it from the mortgagee. 
Unlike Moule v. Garrett (3), there was not only no privity of contract between 
the mortgagee and the lessor, but there was no privity of estate, since there is no 
privity of estate between a mortgagee by sub-demise (who is an underlessee) 
and the lessor. In Bonner v. Tottenham & Edmonton Permanent Investment 
Building Society (2) it was held that the lessee could not recover because there 
never was a liability on the part of the mortgagee towards the lessor. VAUGHAN 
Wrtu1ams, L.J., said: 


“These being the conditions upon which the defendants in Moule v. 
Garrett (3), the sub-assignees of the lease, were held liable, it is necessary to 
consider whether one finds these conditions in principle present in a case 
in which lessees, who have been compelled to pay the rent reserved by the 
lease, are seeking to get recoupment from underlessees of an assignee of the 
lease, who are in possession as mortgagees.”’ 


Then later on VAUGHAN WILLIAMS, L.J., says: 


“T am now dealing only with the principle upon which the common 
law liability is based. There is a common law principle of liability, and 
also a principle of liability in equity, and these two principles differ. The 
common law principle requires a common liability to be sued for that 
which the plaintiff had to pay, and an interest of the defendant in the pay- 
ment in the sense that he gets the benefit of the payment, either entirely, 
as in the case of the assignee of a lease, or pro tanto, as in the case of a 
surety who has paid, and has his action for contribution against his co- 
surety. The principle in equity seems wide enough to include cases in 
which there is community of interest in the subject-matter to which the bur- 
den is attached, which has been enforced against the plaintiff alone, coupled 


(1) [1914] A.C. 398. 
(2) [1899] 1 Q.B. 161. 
(3) (1872), L.R. 7 Exch. 101. 
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with benefit to the defendant, even though there is no common liability to be 
sued. Insuch a case it seems to me a plaintiff may recover in equity, although 
there is no common liability to be sued. The two principles are well illus- 
trated by the case of Hunter v. Hunt (1), and the observations of Eyrg, C.B., 
in Dering v. Earl of Winchelsea (2). The former was a case in which one 
underlessee of a separate portion of premises, the whole of which were held 
under one original lease at an entire rent, who had paid the whole rent under 
threat of distress, brought an action against an underlessee to recover from 
him a proportion of the money which he had so paid as money paid to his use, 
and it was held that at law he had no right of action. In the latter case, the 
lord chief baron, in dealing with the principle in equity, takes as an illustra- 
tion of the equitable principle a series of cases, in some of which the defendant 
seems to have been under no liability to be sued, but in which the goods of one 
had been legally taken or sacrificed for the benefit, not of himself alone, but of 
himself and others, and says, that ‘ the reason is that they are all in aequali 
jure, and, as the law requires equality, they shall equally bear the burden. 
This is considered as founded in equity. The principle operates more clearly 
in a court of equity than at law. At law the party is driven to an audita 
querela or scire facias to defeat the execution and compel execution to be 
taken against all. There are more cases of contribution in equity than at 


’ 


law ’. 
VauGHAN WIxuIAMs, L.J., further says: 


“* For these reasons I think that the right of the lessor to distrain or re-enter 
does not constitute a liability in the underlessee to the lessor within the 
meaning of the condition of the common law principle. But the plaintiff may 
be entitled to recover within the equitable principle, if he has been com- 
pelled to pay or bear the burden, and can establish that the defendant has 
such an interest or benefit as to make the maxim apply ‘ Qui sentit com- 
modum sentire debet et onus’; but in my judgment an underlessee has no 
such interest in the lease or benefit from the payment of the rent as to 
make that maxim apply or to bring him within the equitable principle. The 
equitable principle seems to me based upon natural justice requiring that 
equity should neutralise ‘ inter se’ the accident that the burden has been 
borne by one for the benefit of others associated with him in interest, whether 
such incidence of burden is the result of election of a plaintiff who might 
have sued all those interested, or whether it is the result of the requirements 
of the law as to the parties to actions, or whether it is the result of what may 
be more properly called ‘ accident ’ like the ‘ jettison ’ of a part of a cargo 
severally owned, or the seizure of wines on behalf of the Crown in right of 
prisage. In each of these cases the application of the equitable principle 
depends on community of interest in something in respect of which one has 
borne a burden for the benefit of another or others.” 


I remind myself that the corresponding words used by Lorp Wricat, M.R., in 


Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros, (3) were: 


“ The obligation is imposed by the court simply under the circumstances 
of the case and on what the court decides is just and reasonable, having 
regard to the relationship of the parties.” 


(1) (1845), 1 C.B. 300. 
(2) (1787), 1 Cox, Eq. Cas. 318. 
(3) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
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“Just and reasonable, having regard to the relationship of the parties ”’ is the 
way it is put by Lorp Wricut. “ Community of interest in something in respect 
of which one has borne a burden for the benefit of another or others ” is the 
way the equitable principle is formulated by VaucHAN Witt1aMs, L.J. 

Counsel for the defendants submitted that if the plaintiff was under any 
duty to pay Mr. Bowman, that duty continued and was. not affected by the 
negligence of the defendants. That is incontrovertible. Therefore, he says that 
the plaintiff had lost nothing by way of the negligence save the loss of service. 
He said, moreover, that the loss of service was not a loss to the plaintiff but, I 
gather, a loss to the Crown. That would have been a cogent argument had this 
case been based on per quod. I think counsel for the plaintiff was right in 
saying that what that argument really amounts to is this: “ If you had sued me 
per quod servitium amisit, I should have had two answers: first, there is no 
relationship of master and servant properly so called between the plaintiff and 
the metropolitan policeman; secondly, in any case it is not you who have lost 
the services of the police officer, it is someone else. You are merely the trustee 
for the administration of the police funds.” In most cases of quasi-contract 
the plaintiff does sustain a loss because he is called on to pay a debt for which the 
defendant is primarily liable. It is not essential, however, to a cause of action 
based on quasi-contract that the plaintiff should sustain a loss at all. It is 
sufficient in another type of case that the defendant should have come into 
possession of moneys which it would be unconscionable for him to retain, as, for 
example, the receipt of bribes: see Reading v. A.-G. (1). 

I was referred by counsel for the defendants to PROFESSOR WINFIELD’s state- 
ment of the principle and its extent in his book, the Law or Quasi-ConTRActTs. 
The book is dated 1952. Sm Percy WINFIELD deals (at p. 62) with the form of 
quasi-contract arising from compulsory discharge of the liability of another 
person. He says (at p. 63): 

‘In spite of our endeavour to extract from the decided cases some broad 
general principle underlying the law as to compulsion in quasi-contract, the 
utmost we can do is to enlarge our conclusion that, where A, under what the 
law regards as compulsion, has paid money to B or to C in such circumstances 
that the law considers that its retention by B (where the payment was to B), 
or B’s failure to recoup A (where the payment was to C) would constitute an 
unjust benefit to B at the expense of A, A can recover the amount of payment 
from B. Vague as this statement is, it is impossible to make it more exact, 
for (i) what the law regards as ‘ compulsion ’ does not tally with the layman’s 
idea of it; a striking illustration of this is the limited interpretation attached 
by the courts to the phrase ‘ voluntary payment’; the cases, as a whole, do 
not warrant any hard and fast definition of ‘ unjust benefit ’; most of them 
can be grouped under one or other of the first four classes mentioned below, 
but, as is shown under the fifth class, the preceding four classes are not 
exhaustive.” 

He gives the first class: Payment, under the application of legal process, of 
money not in fact due. The second class with which I am primarily concerned is 
on p. 73: Payment, under a legal obligation, to a third party, of money which 
the defendant was also liable to pay to the third party. Sm Percy WINFIELD 
then deals with Lorp Wricut’s judgment in Brook’s Wharf & Bull Wharf, Ltd. v. 
Goodman Bros. (2), and (at p. 74) cited the following passage from RowLatr on 
PRINCIPAL AND Surety (3rd ed.), p. 173: 


(1) [1951] 1 All E.R. 617; [1951] A.C. 507. 
(2) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
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“* Quite apart from suretyship, there is a broad rule in equity that ‘ if, as 
between several persons or properties all equally liable at law to the same 
demand, it would be equitable that the burden should fall in a certain way, 
the court will so far as possible, having regard to the solvency of the different 
parties, see that, if that burden is placed inequitably by the exercise of the 
legal right, its incidence should afterwards be readjusted ’.”’ 


That passage was also cited with approval by Ciauson, L.J., in delivering the 
judgment of the court in Whitham v. Bullock (1). It wasin this case that the court 
also said that the principle had been authoritatively expounded by VauGHan 
Wuu1aMms, L.J., in Bonner v. Tottenham & Edmonton Permanent Investment 
Building Society (2), which I have already read, and by LINDLEY, L.J., in Edmunds 
v. Wallingford (3). Moreover, in Whitham v. Bullock (1), the principle was held 
to apply in equity where the plaintiffs in the quasi-contract action would not have 
been liable for the debt they paid in an action in law. It was, nevertheless, held 
by the Court of Appeal that inasmuch as the plaintiffs had paid the whole of the 
sum claimed by the landlord under the threat of a distress, though they were not 
liable to be directly sued for that amount, they were entitled to sue the defendant 
for reimbursement by her of the defendant’s proportion of the rent so paid by the 
plaintiffs. _ The equitable principle recognises that the requirements of justice 
may necessitate the relaxation of the rule that both should be liable for the same 
debt in the sense of being legally compellable to pay it. 

Finally, I quote the fifth class referred to by Str PERcy WINFIELD because 
he says that the fifth class shows that the classes are not exhaustive, and because 
he refers to what I may call the “ progressive”, as opposed to the “ static”, 
attitude of the law where the requirements of justice demand some elasticity in 
the application of the principle. He says (WINFIELD’s Law or Quasi-ConTRACTS 
at p. 80): 

“Compulsion arising from other circumstances. Cases have arisen that 
cannot very well be affiliated to any of the preceding classes, and that 
depend so much on their own peculiar facts that it would be difficult to mark 
them as additional classes. Moreover, it is probable that new cases will 
similarly arise in the future, for this branch of the law is elastic, and rightly 
so, for the needs of the community make it progressive.” 


In other words, the circumstances in which the principle is to be applied can 
never be catalogued or rendered precise. 

Counsel for the plaintiff, basing himself on the authorities, and on PRrorEssor 
WINFIELD’s book on quasi-contract, submitted three propositions of law to me: 
(i) Where A under what the law regards as compulsion has paid money to C in 
such circumstances that the law considers that B’s failure to recoup A would 
constitute an unjust benefit to B at the expense of A, A can recover the amount 
of the payment from B. (ii) If C is injured by the negligence of B, B is liable in 
damages to C. (No one disputes that.) (iii) If in relation to a particular sum 
of £X, in this case £104, the sole reason why it cannot be recovered by C as 
part of such damages is that it has already been paid to him by A who was 
legally obliged to pay him, B’s failure to recoup A would constitute an unjust 
benefit to B at the expense of A. Those propositions are based both on the 
common law and the equitable application of the rule. In my judgment, they 
are sound and are supported by the authorities. It is true, as Sm PrErRcy 


(1) [1939] 2 All E.R. 310; [1939] 2 K.B. 81. 
(2) [1899] 1 Q.B. 161. 
(3) (1885), 49 J.P. 549; 14 Q.B.D. 811. 
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WINFIELD pointed out, that it is not always easy to decide what constitutes 
an unjust benefit. But I feel little difficulty in reaching a conclusion on this 
point on the facts of the present case. If counsel’s third proposition is not correct, 
that is to say, if the failure of the defendants in this case to recoup the plaintiff 
does not mean that they have secured an unjust benefit at the expense of the 
plaintiff, and if the present form of action does not lie to compel such recoupment, 
then it would seem that the Receiver for the Metropolitan Police, and other legal 
entities occupying similar positions, have no legal redress against persons who 
by their negligence injure members of the police force, and so deprive the 
Receiver of their services; that is to say of the consideration for the wages that 
he is compelled to pay to them; whilst the negligent parties (or their insurers) 
will continue to reap the benefit of the Receiver’s payments in that such pay- 
ments will serve to exonerate them from liability pro tanto. I am not in this 
connection confusing quasi-contract with “‘ per quod’. On the contrary I 
say “‘ no legal redress ’’, because, so far as the latter cause of action is concerned, 
it would no longer be safe to place too much reliance on the decision of A. T. 
LAWRENCE, J., in Bradford v. Webster (1), since the recent judgment of the 
Privy Council in A.-G. for New South Wales v. Perpetual Trustee Co. (Ltd.) (2) 
and the even more recent decision of the present Lord Chief Justice in Inland 
Revenue Comrs. v. Hambrook (3). 

Before finally coming to ATxinson, J.’s judgment in Metropolitan Police 
District Receiver v. Tatum (4), again take the requirements of the Leake principle: 
The first is that A has been compelled by law to pay, or being compellable by 
law has paid, money—as regards this I have already held that the plaintiff, being 
compellable by law, has paid to Mr. Bowman the money which he seeks to recover. 
The second requirement is that the payments should be a sum which B was 
ultimately liable to pay—as to this I have already held that, if Mr. Bowman 
had not received his wages from the plaintiff, he could and would have recovered 
them from the defendants in the action which he brought in the Queen’s Bench 
Division and he would have had his damages in that action increased by precisely 
£104. Then as to the requirement that the defendants must be primarily liable 
to pay, I am satisfied that in the present case the defendants are primarily liable 
to pay because it is their negligence which has deprived the plaintiff of the whole 
of the consideration for this payment. Applying the Leake principle, I hold, there- 
fore, that B (that is to say the defendants to this action) is indebted to A (that 
is to say the plaintiff) in the amount claimed. 

In Metropolitan Police District Receiver v. Tatum (4), ATKrNsON, J., made it 
clear that the action before him was not based on loss of service, but was, as this 
action is, based purely on quasi-contract. Counsel for the defendants criticised a 
passage in the learned judge’s judgment, where he said: 


“In this case, I hold that it was through the sole negligence of the 
defendant that the Receiver has incurred the expenses which he is claiming 
to recover from the defendant.” 


In that passage I think that Arxrnson, J., was referring merely to the incurring 
of the hospital expenses, and the passage may be accurate on that ground, but 
he does repeat it, when he is clearly dealing with pay and allowances, and, in that 
context, there does seem to be some ground for the criticism, since it was not the 
negligence of the defendants which caused or compelled the plaintiff to pay the 


(1) 84 J.P. 137; [1920] 2 K.B. 135. 

(2) 119 J.P. 312; [1955] 1 All E.R. 846; [1955] A.C. 457. 
(3) [1956] 1 All E.R. 807. 

(4) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 





TR Pe Steves = CSS = — 


Justice of the Peace and Local Government Review Reports. September 15, 1956. 


414 JUSTICE OF THE PEACE AND Vol. 


wages and allowances. The negligence of the defendants had nothing to do with 
that. The liability to pay the wages and allowances arose on the acceptance of 
the police constable as a member of the metropolitan police force and arose 
either by statute or under contract. The default of the defendants was in render- 
ing the police constable incapable of giving any return for the wages and allow- 
ances in this case for a period of seven months. The present action succeeds, not 
because the plaintiff thereby lost those services, but on the application of the 
principles to which I have already referred. 

In the result, therefore, I agree with the conclusion at which ATKrnson, J., 
arrived in Metropolitan Police District Receiver v. Tatum (1), though I have 
preferred to express in my own words my reason for arriving at the same conclu- 
sion. Had I taken the contrary view, I should have done so with such doubt 
and hesitation that I should have followed the decision of ArKrnson, J., for the 
reasons which I gave at the outset of my judgment. Indeed I have found the 
point of law which arises in this case so difficult to decide that if I felt any 
conviction on the matter at all I should be more likely to feel convinced that it 
was I, and not ATKrnson, J., who was wrong. Therefore, this action succeeds 
and there must be judgment for the plaintiff for the sum of £104. 

Judgment for the plaintiff. 

Solicitors: Ponsford & Devenish, Tivendale & Munday; Herbert Smith & Co. 


G.A.K. 
(1) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 


QUEEN’S BENCH DIVISION 
(PrccH|Er, J., sitting with a jury) 
June 11, 12, 13, 1956 
BOAKS v. REECE 


Justices—J urisdiction—Remand in custody for medical examination—Offence not 
punishable with imprisonment— Magistrates’ Courts Act, 1952 (15 & 16 Geo. 6 
& 1 Eliz. 2, c. 55), s. 14 (3). 

The defendant, a metropolitan magistrate, convicted the appellant of offences 
relating to the obstruction of the highway, none of which was punishable by im- 
prisonment, and he then remanded him in custody for one week for a medical report 
as to his mental and physical condition. Ona claim by the plaintiff for damages for 
wrongful imprisonment in respect of this remand, 

Hetp: the defendant had power under s. 14 (3) of the Magistrates’ Courts Act, 
1952, to remand the plaintiff for a report on his mental and physical condition. 

Action tried by Prrcuer, J., with a jury. 

The plaintiff, William George Boaks, claimed damages for wrongful im- 
prisonment against the defendant, Bertram Reece, Esq., a metropolitan magistrate, 
in respect of his appearance before the defendant at Bow Street Magistrate’s 
Court on Oct. 3, 1955, when the plaintiff was convicted of offences of obstructing 
the highway, contrary to s. 72 of the Highway Act, 1835, and under reg. 89 of 
the Motor Vehicles (Construction and Use) Regulations, 1955 (S.I. 1955, No. 482). 
None of these offences was punishable with imprisonment. The plaintiff had 
been convicted on six occasions within the preceding two years of offences of 
obstruction within the metropolitan area. On the occasion to which the convic- 
tion of Oct. 3, 1955, related, he had been using his car for the purposes of a road 
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courtesy campaign and had caused an obstruction while so doing. The defendant, 
after convicting the plaintiff, remanded him in custody for one week to enable a 
doctor’s report about. his mental and physical condition to be obtained. The 
plaintiff claimed that this remand constituted a wrongful imprisonment. The 
circumstances in which the remand was ordered was one of the matters in 
dispute in the case and at the end of the hearing the judge put the following 
five questions to the jury, which they answered in the terms indicated. 

(i) Whether the defendant, in remanding the plaintiff, mentioned in open 
court any particular section of the Magistrates’ Courts Act, 1952? A.—No. 

(ii) If yes, which section ? A.—Does not arise. 

(iii) When the defendant signed the committal warrant which section had 
been written and not erased in the right-hand top corner of the warrant ? 
A.—Section 14 (3). 

(iv) In making the order was the defendant acting vindictively ? A.—No. 

(v) What damages, if any? A.—£100. 

The plaintiff appeared in person. 

Phillimore, Q.C., and Rodger Winn for the defendant. 


PILCHER, J.: On the answers given by the jury, the only question that 
remains is whether or not the defendant, in making the order which he did 
under s. 14 (3) of the Magistrates’ Courts Act, 1952, was acting within the 
powers conferred on him by that section. 

I have heard argument on this and I am quite satisfied that the defendant 
was entitled, in this case, to make an order remanding the plaintiff in custody 
under s. 14 (3). The words of s. 14 (3) of the Magistrates’ Courts Act, 1952, 
are as follows: 


“A magistrates’ court may, for the purpose of enabling inquiries to be 
made or of determining the most suitable method of dealing with the case, 
exercise its power to adjourn after convicting the accused and before 
sentencing him or otherwise dealing with him; but, if it does so, the adjourn- 
ment shall not be for more than three weeks at a time.”’ 


The argument addressed to me by the plaintiff was that inasmuch as s. 26 of the 
Magistrates’ Courts Act, 1952, which deals with remand for medical examination, 
only covers cases in which the accused person could be sentenced to imprison- 
ment, it follows that the words of s. 14 (3), “ for the purpose of enabling inquiries 
to be made ”’, must be limited to inquiries which are not of a medical character 
into the physical or mental health of the accused. 

Counsel for the defendant reminded me of the previous statutory enactments, 
starting with the Summary Jurisdiction Act, 1848, and continuing with s. 25 
and s. 26 of the Criminal Justice Act, 1948, and I do not propose to do more 
than to say this. Section 14 (3) of the Magistrates’ Courts Act, 1952, is perfectly 
general in its terms and it is quite clear that there must be many cases in which 
the offences committed do not carry a prison sentence where it is desirable, 
in the words of the section, “ that inquiries should be made’, and that those 
inquiries may often be inquiries which are necessarily inquiries into the mental 
and physical health of the person who has been convicted. 

It is quite clear that s. 25 of the Criminal Justice Act, 1948, was general 
in its terms. Section 25 (1) read as follows: 

“It is hereby declared that the powers of a court of summary jurisdiction 


under s. 16 of the Summary Jurisdiction Act, 1848, to adjourn the hearing 
of a case includes power, after a person has been convicted and before he 
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has been sentenced or otherwise dealt with, to adjourn the case for the 
purpose of enabling inquiries to be made or of determining the most 
suitable method of dealing with his case.” 


That section, I think, was worded as it was to make it clear that even after 
the accused person had been convicted an adjournment might still be given 
and the accused person remanded in custody if necessary for inquiries to be 
made. 

Section 26 of the Criminal Justice Act, 1948, was headed “‘ Remand for inquiry 
into physical or mental condition ”’ and sub-s. (1) was as follows: 


‘** Without prejudice to any powers exercisable by a court under the last 
foregoing section [s. 25] where a person is charged before a court of summary 
jurisdiction with an offence punishable on summary conviction with im- 
prisonment, and the court is satisfied that the offence has been committed 
by that person but is of opinion that an inquiry ought to be made into his 
physical or mental condition before the method of dealing with him is 
determined, the court shall remand him in custody or on bail. . .” 


That section, where the necessary facts were present, was, in a sense, mandatory, 
and it is quite clear, on the facts of this case, that the conduct of the plaintiff, 
which was known to the defendant, was such as might well cause him to think 
that an inquiry into the plaintiff’s mental condition was desirable. I have no 
doubt whatsoever that, inasmuch as the Magistrates’ Courts Act, 1952, is a 
consolidating Act and in spite of the fact that no such words appear in that 
Act as appeared in s. 26 (1) of the Act of 1948, namely, “‘ without prejudice 
to any powers exercisable by the court under” another section, none the 
less the defendant still had powers under s. 14 (3) of the Magistrates’ Courts 
Act, 1952, being satisfied, as he was, that it was desirable that inquiries should 
be made, to order inquiries and a report on the mental and physical health 
of the plaintiff. 
The result, therefore, is that there must be judgment for the defendant. 
Judgment for defendant. 


Solicitor: Treasury Solicitor. 
G.A.K. 
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8 MONMOUTHSHIRE ASSIZES 
t 
(LYNSKEY, J.) 
ter June 12, 13, 14, 15, 1956. 
- MONMOUTHSHIRE COUNTY COUNCIL v. SMITH 


Police—County police force—Police expenses paid out of county fund—Accident 

liry to police officer through negligence of third party—Officer’s wages and allow- 
ances during illness paid by county council—Right of county council to recover 

‘ | en from third party—Local Government Act, 1888 (51 & 52 Vict., c. 41), 
s. 30 (3). 


y On Nov. 7, 1952, N., a police constable serving in a county constabulary, was 

- injured owing to the negligence of the defendant. On Dec. 21, 1952, he was certified 

d as unfit for duty by the police surgeon and was away on sick leave until Feb. 21, 

8 1953, when he returned to work, but was able to undertake only light duties. On 

" July 3, 1954, he became totally unfit again, and as from Dec. 31, 1954, he was 

compulsorily retired. N. received his full salary and allowances (including a house 

allowance in respect of the rent of his house) from Dec. 21, 1952, until Dec. 31, 1954, 

and after that date he received a pension. Under the Local Government Act, 

ry» 1888, s. 30 (3), and the Police Act, 1890, s. 33 and sched. III, the plaintiffs were 

tiff, bound to make these payments. On Feb. 16, 1956, N. recovered damages from 

ink the defendant for negligence. The damages did not include any sum in respect of 

no loss of wages, and in assessing the damages his right to a pension was taken into 

account. The plaintiffs sued the defendant for £751 18s., made up as follows: 

~ dere (i) the full pay and allowances (other than house allowance) paid to N. from Dec. 21, 

hat 1952, to Feb. 20, 1953, and from July 3, 1954, to Dec. 31, 1954; (ii) half of the full 

lice pay received by N. between Feb. 21, 1953, and July 3, 1954, when he was on light 

the duty; (iii) house allowance for the periods when N. was on sick leave; (iv) half of 

ate the house allowance for the period when N. was on light duty; (v) the pension 

paid to N. from Jan. 1, 1955, to Feb. 16, 1956, the date on which N. obtained 

uld judgment against the defendant; and (vi) fees paid to the police surgeon in con- 
alth nection with N.’s disability. 

HE tp: the plaintiffs were not entitled to recover the £751 18s. from the defendant 

because (i) (as regards items (i) and (iii), although there was a principle of law 

7 that where liability to pay the same sum rested on two persons, one of whom was 

ant. ultimately liable and the other of whom was legally compelled to pay, the latter 

could recover the sum so paid from the person ultimately liable, yet in the present 

.K. case the defendant had never been liable to pay N. these sums by way of damages 

for negligence so that the principle had no application: Metropolitan Police District 

Receiver v. Tatum (1948) (112 J.P. 68) and Metropolitan Police District Receiver v. 





| Croydon Corpn. (ante, p. 399), not followed; (ii) (as regards items (ii) (iv) and (v)) 
} even if the principle had applied, these items could not have been recoverable 
since the plaintiffs were not suing, and were not entitled to sue, in respect of loss of 
N.’s services and the defendant could not have been liable to N. for these amounts 
by way of damages for negligence; and (as regards item (vi)) the defendant had 
never been liable for these fees. 


ActTIon by plaintiffs, Monmouthshire County Council, against the defendant, 
Eric George Smith, claiming six sums, amounting in all to £751 18s., as money 
which, by reason of the defendant’s negligence causing personal injury to a police 
constable, William Frank Nash, the defendant was ultimately liable to pay by way 
of damages, and which, by reason of their statutory obligations, the plaintiffs had 
paid to or on behalf of Mr. Nash. 


Bussé, Q.C., and R. C. Hutton for the plaintiffs. 
Micklethwait, Q.C., and Pitchford for the defendant. 





LYNSKEY, J.: In this case the plaintiffs are claiming from the defendant 
six sums totalling in all £751 18s., as money which, by reason of the defendant’s 
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negligence causing personal injury to a police constable, William Frank Nash, 
the defendant was ultimately liable to pay by way of damages, and which by 
reason of their statutory obligations the plaintiffs have paid to or on behalf of 
the said William Frank Nash. The defendant, by his defence,.denies that he 
was liable to pay any one of the said six sums to William Frank Nash either 
ultimately or at all by reason of his admitted negligence. 

The facts of the case, which, although not admitted, are not really in dispute, 
are that the Monmouthshire Standing Joint Committee are the police authority 
for the county of Monmouth. The police fund for that area is the county fund 
of Monmouthshire County Council, under the provisions of the Police Act, 1890, 
s. 33, and sched. III, thereto. By s. 30 (3) of the Local Government Act, 1888: 


““. . . all such expenditure as the said joint committee determine to be 
required for the purposes of the matters above in this section mentioned 
{that is to say, inter alia, police purposes and buildings] shall be paid out of 
the county fund, and the council of the county shall provide for such payment 
accordingly.” 


The effect of this section is that the county council must pay or provide out of 
the county fund all sums required of them by the standing joint committee, and 
they have no discretion in the matter. 

On Mar. 11, 1947, William Frank Nash, who was then aged twenty-five years 
and was a married man, was admitted to the Monmouthshire Constabulary as a 
constable, and continued to serve in the force as a constable until 1952. In 
November, 1952, he was selected by the chief constable to attend a detective 
training course at the police college near Preston in Lancashire. He attended 
the course, living in a hut in the police college grounds, attending lectures in 
the college building and feeding there, and using the common room there. On 
Nov. 7, 1952, one of the lecturers told him that he would have to deliver a 
lecture on the following day to his fellow students. The set lectures finished at 
5.30 p.m., but thereafter he was preparing his lecture for the next day and was 
asking certain questions of his instructor, Detective Sergeant Prescott, who 
advised him to go for a breath of air, and, if he was still worried about his lecture 
on his return, to see the instructor in the common room. Mr. Nash went out 
with another student, from the Essex Constabulary, and while out they had a 
drink at a licensed house. Mr. Nash and his companion were then returning to the 
police college, for the purpose of Mr. Nash continuing his preparation of his 
lecture and later to have supper, and he was on the footwalk in Gib Lane, 
Hoghton, near Preston, when the defendant, a member of the Derbyshire 
Constabulary, came along driving his Ford 8 h.p. saloon motor car in the same 
direction as Mr. Nash. The motor car came into collision with Mr. Nash, who 
was on the footwalk, and as a result Mr. Nash sustained a severe injury to the 
ulnar nerve of his right elbow. Although severely hurt, Mr. Nash continued with 
his course and passed the examination at the end of the course. He returned to 
Monmouth on Dec. 20, 1952, and reported sick on Dec. 21, 1952, and was certified 
as unfit for duty by the police surgeon, Dr. Jordan. He remained off work until 
Feb. 21, 1953, when he asked to be given some work and returned to light duties, 
such as attending the telephone, running messages and serving summonses, 
which he did for some seventy-one weeks. On July 3, 1954, he became totally 
unfit again and was off police work thereafter. On Oct. 4, 1954, Dr. Jordan 
certified that he was disabled from performing his duty as a police constable, and 
that the disablement was likely to be permanent, and assessed the disable- 
ment as seventy per cent., and further certified for the purpose of the supple- 
mental pension that his injuries were sustained in the execution of his duty. 
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On the report of the chief constable, the standing joint committee recommended 
Mr. Nash’s compulsory retirement and payment of the statutory pension and a 
supplemental pension, totalling in all £270 Is. 3d. per annum, as from Dec. 31, 
1954, which was duly paid and is still being paid. 

The pay of the police is provided for by the Police Act, 1919, s. 4 (1), which, as 
amended by the Police Pensions Act, 1948, s. 3 and sched. I, reads: 


“‘ Tt shall be lawful for the Secretary of State to make regulations as to the 
government, mutual aid, pay, allowances, clothing, expenses and conditions 
of service of the members of all police forces within England and Wales, 
and every police authority shall comply with the regulations so made.” 


The police authority are the standing joint committee. In pursuance of the 
powers conferred on him by s. 4 (1), the Home Secretary has issued several 
statutory instruments. The Police Regulations, 1952 (S.I. 1952 No. 1704) 
deal, inter alia, with pay. Regulation 23 deals with the rate of pay of male 
constables and others by reference to sched. I, Part I. Regulation 28 deals with 
rent allowances and reg. 33 with boot allowances. I need not deal with the 
payments and allowances in detail, as it was admitted before me that the sums 
stated in the amended statement of claim had been paid to Mr. Nash and that 
such payments were in accordance with the scales set out in the Regulations of 
1952, as substituted by the Police Regulations, 1954 (S.I. 1954, No. 27). 

It appears from the terms of the regulations that police officers are entitled 
to these rates of pay and allowances so long as they remain members of the 
police force, and even although unfit for duty as a result of illness or injury. 
Regulation 49 of the Regulations of 1952 reads: 


‘“* A member of a police force shall not be entitled to be absent from duty 
on account of injury or illness unless a registered medical practitioner has 
certified him to be unfit for duty or in quarantine.” 


Regulation 50 of the same regulations provides: 


** There shall be deducted from the pay of a member of a polis force the 
amount of any sickness benefit under the National Insurance Acts, 1946 to 
1952, or injury benefit under the National Insurance (Industrial Injuries) 
Acts, 1946 to 1952, to which he may be entitled.” 


The effect of these regulations and the provisions of the Police Act, 1919, is that, 
even although a police officer is totally incapacitated as a result of an injury 
received in an accident, he is still entitled to full pay and allowances, so long as 
he remains a member of the force and until he resigns or is compulsorily retired. 

The Police Pensions Regulations, 1949 (S.I. 1949, No. 1241) contain the 
regulations issued by the Home Secretary dealing with the question of pensions. 
Regulation 1 provides that: 


** (1) Subject to the provision of these regulations, every man or woman 
who is a regular policeman, that is to say, a member of a home police force 
who is not an auxiliary policeman and a member of an overseas corps 
who is a reversionary member of a home police force, shall, on retiring from 
the force of which he is a member, be entitled to an award under these 
regulations. (2) Subject to the provisions of these regulations, every man 
or woman who is permanently disabled as the result of any injury or disease 
whether of body or mind (hereafter in these regulations referred to as 
‘an injury ’) received without his own default in the execution of his duty 
as a member of a police force shall be entitled to an award under these 
regulations on retiring from the police force or, where he has retired before 
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becoming disabled, on the date when he becomes so disabled which, if it can- 
not be ascertained, shall be taken to be the date when the claim that he is 
disabled is first made known to the police authority.” 


Regulation 2 (1) provides: 


“An award which is payable on retirement shall be payable by the 
police authority of the force of which the person in question was a member 
at the time of his retirement.” 


Regulation 3 provides: 


**(1) A pension shall be for life unless it is forfeited under the Act [i.e., 
the Police Pensions Act, 1948] or varied, suspended or terminated under these 
regulations. (2) The amount of a pension payable to a person who has been 
a member of a police force shall, in the manner hereafter provided, be 
calculated with reference to his average pensionable pay and shall be payable 
in respect of each year after his retirement.” 


Regulation 5 (1) provides: 


‘* Where a regular policeman retires from a police force on the ground that 
he is permanently disabled, the award shall be an ill-health award which— 
(a) if at the time when he so retires either—(i) he is entitled to reckon ten 
years’ pensionable service, or (ii) his disablement is the result of an injury 
received in the execution of his duty, shall be a pension (hereafter in these 
regulations referred to as an ‘ill-health pension’), and (b) in other 
cases, shall be a gratuity.” 


Mr. Nash had served some six years before he met with this injury. He had 
served seven years, not ten years, at the time of his compulsory retirement, 
but the police surgeon had certified that his disablement was the result of an 
injury received in the execution of his duty. That certificate was given under 
reg. 43 of the regulations of 1949 which reads: 


“*(1) Subject as hereinafter provided, the question whether a person is 
entitled to any and, if so, what awards under these regulations shall be 
determined in the first instance by the police authority. (2) Where the police 
authority are considering whether a person is disabled they shall refer for 
decision to a duly qualified medical practitioner selected by them the 
following questions: (a) whether the person concerned is disabled, (b) 
whether the disablement is likely to be permanent, and, if they are further 
considering whether to grant a supplemental pension, shall so refer the 
following questions: (c) whether the disablement is the result of an injury 
received in the execution of duty, and (d) the degree of the person’s disable- 
ment, and, if they are considering whether to revise a supplemental pension, 
shall so refer question (d) above . . . (4) The certificate of the selected 
medical practitioner on the questions referred to him under the preceding 
provisions of this regulation shall, subject to the provisions of reg. 44 and 
reg. 45, be final.” 


I need not deal with reg. 44 and reg. 45, because they do not assist in this case, 
but they give to the police officer a right of appeal to a medical referee if he 
objects to the decision of the medical practitioner. 

Regulation 7 provides for a policeman’s supplemental pension, and reg. 7 (1) 
reads: 
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a 
““ Where a member of a police force or a person who has ceased to be suchS 
a member on or after the appointed day is permanently disabled as a> 
result of an injury received without his own default in the execution of,, 
his duty (hereafter in this regulation referred to as the ‘ relevant injury ’J 
the award shall [the word is ‘“ shall’] include a supplemental pension in . 
respect of any week in respect of which—(a) none of the payments described= 
in para. (3) is payable to him; or (b) if one or more of the said payments, 
is payable, that payment or the aggregate of those payments, as the casé> 
may be, is less than the standard amount appropriate to his case determined 
in accordance with Part 4 of Sch. 1 to these regulations.” 


I need not read the rest of that regulation from the point of view of this case. 
Regulation 36 deals with pensionable pay: 


** (1) The pensionable pay of a member of a police force shall be his pay at 
the rate to which he is, from time to time, entitled. (2) The average pen- 
sionable pay of a member of a police force shall be the aggregate of his 
pensionable pay during the three years immediately preceding the relevant 
date, ignoring any temporary reduction in rate of pay by way of punishment, 
divided by three...” 


I read that merely to show that the fixing of the pension seems to have reference 
to the officer’s service with the police force, apart from any question of incapacity 
thereafter. Regulation 54 deals with who is responsible for the payment, and 
reg. 54 (1) reads: 
“Subject to the provisions of this regulation, all payments by or to 
a police authority under these regulations shall be paid out of or into the 
police fund.” 


As I have already pointed out, the police fund in this case is the county fund 
of Monmouthshire County Council. 

I do not think reg. 77 arises here; a question seemed to be directed in cross- 
examination to whether it did or not. Regulation 77, however, defines what is 
the meaning of an injury received in the execution of duty by a member of the 
police force. The regulation reads: 


“A reference to an injury received in the execution of duty by a member 
of a police foree—(a) means an injury received in the execution of that 
person’s duty as a constable and, where the person concerned is an auxiliary 
policeman, during a period of active service as such . . . and includes any 
injury received while on duty and while on a journey necessary to enable him 
to report for duty or to return home after duty.” 


In this case the doctor has given a certificate that Mr. Nash received these 
injuries in the execution of his duty. I have set out the facts and circumstances of 
the accident, and I am satisfied that the doctor’s decision is right, even though 
I have no power to deal with it on the facts which are before me. Mr. Nash 
was paid in full his salary and allowances from Dec. 21, 1952, the day when he 
reported sick, and was first off duty, until Dec. 31, 1954, and thereafter he was 
paid the pension to which he was entitled under the Police Pensions Regulations, 
1949. The figures are set out in the amended statement of claim and are ad- 
mitted by the defendant as having been paid. 

On Nov. 4, 1953, proceedings were commenced by Mr. Nash jointly with the 
Monmouthshire Standing Joint Committee, as plaintiffs, against the present 
defendant. Mr. Nash claimed damages for his personal injuries and losses, but 
made no claim by way of special damage, or otherwise, for any loss of wages. 
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Obviously he could not, because no such loss had been sustained. The standing 
joint committee, as second plaintiffs, claimed the salary and allowances which 
they had paid to Mr. Nash, as damages for loss of his services. After the 
decision of the Privy Council in A.-G. for New South Wales v. Perpetual 
Trustee Co. (Ltd.) (1) the standing joint committee discontinued their action, 
realising that it was useless to pursue it on the basis of lost services. Mr. Nash, 
however, continued his action, which was heard by Hattett, J., at these 
assizes on Feb. 16, 1956. In that action no claim was put forward, as I 
have already indicated, for loss of salary or earnings, notwithstanding the dis- 
continuance by the standing joint committee of the county of their claim for the 
earnings which they had paid to Mr. Nash. There was, however, an agreement as 
to special damages as from Dec. 31, 1954, that is, for the period after the county 
council had ceased to pay him his full pay and allowances and had paid him a 
pension. The special damages, taking Mr. Nash’s present earnings plus his 
pension, as against his house allowance and his police pay, were agreed at a sum 
of £51 5s. lld. He was entitled to his pension. He had not lost it as a result 
of the injury caused by the defendant’s negligence, and, being entitled to it by 
Act of Parliament and the regulations, it was obvious that he had to set off what 
he had received against what he had lost as a result of the injuries caused by the 
defendant’s negligence. The pension was also taken into account in assessing, 
by agreement, Mr. Nash’s continuing loss for the future. This was agreed at 
16s. 4d. a week, on the basis that he was entitled to receive his pension of 
£5 3s. 10d. a week, which, added to his earnings as an insurance collector, 
amounted to £13 3s. 10d., as against what would have been his police pay of 
£12 16s. 5d. and the value of a rent free house, £1 3s. 9d., which equals £14 Os. 2d., 
giving a net loss of income of 16s. 4d. 

In this case the plaintiffs, Monmouthshire County Council, are claiming 
£751 18s., made up of six items. Item 1 is £273 17s. 2d., being reimbursement 
of full pay and allowances (other than house allowance) for thirty-five weeks. 
That is the full pay and allowances which Mr. Nash was paid as from the date 
when he reported sick, Dec. 21, 1952, to the time when he started work in 
February, 1953, and, again, as from the time when he ceased work in July, 
1954, to December, 1954. Item 3, which I can deal with on the same basis 
as item 1, is for the rent of his house, in respect of which he was entitled to an 
allowance under the Police Act, 1919, and the Police Regulations, 1952, and 
which he received in full during the time when he had really ceased to belong 
to the force. Those items have to be considered, I think, first of all separately. 

The other items are quite different from the point of view of a claim of this 
character, because item 2 is a claim for reimbursement of half pay during seventy- 
one weeks when Mr. Nash was on light duties, and item 4, which can be taken 
with item 2, is a claim for reimbursement of half the rent of the house for the 
same number of weeks; it is on two different bases because, apparently, the 
rent changed. In regard to these items, the plaintiffs are not asking for payment 
of what they paid to Mr. Nash. They are asking for payment of half of what 
they paid him, apparently on the basis that Mr. Nash’s services were worth only 
half as much to them when he was doing the light duty as when he was doing 
full duty. Item 5 is a claim for the reimbursement of pension paid by the 
plaintiffs to Mr. Nash after he ceased to be a police constable. The plaintiffs 
do not claim the value of the pension for the rest of Mr. Nash’s life; they claim 
it only, apparently, from Jan. 1, 1955, the day after he had ceased to belong to 


(1) 119 J.P. 312; [1955] 1 All E.R. 846; [1955] A.C. 457. 
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the force, until Feb. 16, 1956, which was the date when Hattert, J., heard the 
proceedings brought by Mr. Nash and gave judgment for him. 

Item 6 of the plaintiffs’ claim is for the reimbursement of doctor’s fees paid by 
the plaintiffs in connection with Mr. Nash’s disability. That is rather a mis- 
leading statement as to what it was paid for. There were eight sums of one 
guinea each which were paid to Dr. Jordan, who acts as a police doctor, for 
services given by him in examining Mr. Nash for the purpose, first, of allowing 
Mr. Nash to be absent from duty by being sick; later, to assess his disability; 
later, to say whether it was permanent or not, and later, for the purposes of the 
supplemental pension. 

It probably would be right to say that, if it were open to the plaintiffs to claim 
damages on the basis of lost services, or on the basis of per quod servitium 
amisit, as is the technical phrase, each of these heads of damage might have 
been recoverable from the defendant. No doubt, that is how these items 
originally came to be put forward, because this claim was originally put forward 
on that basis, but it is obvious now that that cause of action is not open to the 
plaintiffs. I do not think that it ever was, but it is quite clear since the decision 
in A.-G. for New South Wales v. Perpetual Trustee Co. (Ltd). (1) in the Privy 
Council, which, although it is not binding in the courts of this country, obviously 
would be followed in regard to other cases, that the plaintiffs cannot avail 
themselves of that cause of action, and that is why they discontinued their 
original proceedings on that basis. 

The cause of action which is relied on in this case by the plaintiffs—and I have 
set it out at the beginning of my judgment almost verbatim—is the statement as 
set out in para. 8 of the statement of claim, that is, a claim for money 


a3 


. which by reason of the defendant’s aforesaid negligence the 
defendant was ultimately liable to pay by way of damages to the said William 
Frank Nash and which by reason of their statutory obligation as aforesaid 
the plaintiffs have paid to or on behalf of the said William Frank Nash.” 


That refers primarily to pay during the time when Mr. Nash was rendering no 
services at all. Before the plaintiffs could succeed on their claim as pleaded, 
they would have to show that the defendant was liable, whether ultimately or 
not, to pay to Mr. Nash each of the items of money claimed by the plaintiffs. An 
action for negligence is an action on the case and the plaintiff in such an action 
can recover only such damages as flow from the injuries or damage caused to him 
by the defendant’s negligence. A plaintiff in such an action can only claim for 
loss of earnings or wages if he can prove (i) that he has lost such earnings or 
wages, and (ii) that such loss was the result of the defendant’s negligence or the 
personal injuries caused thereby. If, as in this case, he has not lost any wages 
and is entitled to be paid his wages notwithstanding the injuries received as a 
result of the defendant’s negligence, there is no liability on the defendant to 
compensate him for a loss which he has not sustained, and unless the plaintiffs 
can establish here that there was that ultimate liability on the defendant, it is 
obvious that they cannot succeed on their claim as pleaded. 

The bases of claims of this character are, at any rate, exemplified, I think, if 
not originated, in Moule v. Garrett (2). The authority on which, apparently, the 
plaintiffs’ case is pleaded is based on what Cocksurn, C.J., in that case, said in 
his judgment : 


(1) 119 J.P. 312; [1955] 1 All E.R. 846; [1955] A.C. 457. 
(2) (1872), L.R. 7 Exch. 101. 
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“This doctrine, as applicable to cases like the present, is well stated by 
Mr. LEAKE in his work on Contracts, p. 41: ‘ Where the plaintiff has 
been compelled by law to pay, or, being compellable by law, has paid money 
which the defendant was ultimately liable to pay, so that the latter obtains 
the benefit of the payment by the discharge of his liability; under such 
circumstances the defendant is held indebted to the plaintiff in the amount.” 


From this statement of the law it seems clear that it can be applied only where 
the defendant is liable to pay the amount paid by the plaintiff to the person to 
whom the plaintiff had paid it. 

In Bonner v. Tottenham & Edmonton Permanent Investment Building Society (1) 
there was a lease of certain premises and the lessees assigned them to an 
assignee, who mortgaged the premises by way of sub-demise. The mortgage 
provided that, upon default by the mortgagor, the mortgagees might enter 
into possession, or receipt of the rents and profits of the premises, and demise 
or sell the same, and out of moneys so received by them, whether as rents 
and profits or purchase money, should in the first place pay the rent reserved by 
the original lease. The mortgagees, having entered into possession, did not pay 
rent which accrued due under the lease while they were in possession. The 
lessees, having been compelled to pay it, sued the mortgagees to recover the 
amount so paid by them. That is rather a strong case from the point of view of 
what has been called in argument ‘‘ unjust enrichment ”’, because in that case 
the mortgagees were under a covenant to the mortgagor to pay the rent under 
the head lease, and they did not do so. They were liable to pay the rent under 
that covenant to the mortgagor, not to the landlord of the head lease. In fact, 
they gained by the payment made by the lessees, merely because it kept the 
lease in existence, and so protected their sub-demise, which was carved out of 
the lease, but, notwithstanding that, the Court of Appeal, which was a strong 
court presided over by A. L. Smita, L.J., held that the lessees who had paid the 
rent could not recover it from the defendants, the mortgagees, because the 
money was not payable by the same person as the money which was payable by 
the mortgagees on the sub-demise. I do not want to call the rent “ debt ’ because 
I think that this doctrine covers any payment of money by reason of contract. 


In dealing with the matter A. L. Smrru, L.J., said: 


“* The ratio decidendi of Moule v. Garrett (2) is this: If A is compellable to 
pay B damages which C is also compellable to pay B, then A, having been 
compelled to pay B, can maintain an action against C for money so paid, for 
the circumstances raise an implied request by C to A to make such payment 
in his case. In other words, A can call upon C to indemnify him. See the 
notes to Lampleigh v. Brathwait (3) ((1615), Hob. 105), and cases there cited. 
To raise this implied request, both A and C must, in my judgment, be com- 
pellable to pay B ; otherwise, as it seems to me, the payment by A to B so 
far as regards C is a voluntary payment, which raises no implication of a 
request by Cto A to pay.” 

That view of A. L. Smrtu, L.J., prevailed and Riapy and VAUGHAN WILLIAMS, 
L.JJ., agreed that, although money had been paid by the lessees and it had 
inured to the advantage of the mortgagees, nevertheless it could not be recovered 
because it was not money payable to the same person to whom the money which 
would be payable by the mortgagees under the sub-demise would be payable. 


(1) [1899] 1 Q.B. 161. 
(2) (1872), L.R. 7 Exch. 101. 
(3) (1615), Hob. 105. 
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Therefore, it was held that the doctrine—if I may so call it—of Moule v. Garrett (1) 
did not apply. 

The doctrine was considered in more recent times in Brook’s Wharf & 
Bull Wharf, Ltd. v. Goodman Bros. (2). In that case the defendants, a firm 
of furriers, had imported from Russia into this country a consignment of 
squirrel skins in August, 1934. Out of the consignment ten packages were 
stored by the defendants in the bonded warehouse of the plaintiffs. While 
in the warehouse they were stolen. Under the Import Duties Act, 1932, 
and the Customs Consolidation Act, 1876, the liability -to pay duty on the 
importation of those furs fell on the defendants, as the owners and importers of 
the goods, but, under s. 13 of the Act of 1876, when goods were stored in a 
bonded warehouse belonging to a warehouseman, the warehouseman was under 
a heavy bond to the Customs for the pleasure of having all the business and of 
having a bonded warehouse, and under s. 85 of the Act of 1876, if goods were 
removed from the warehouse, whether by theft or otherwise, an obligation was 
imposed on the bonded warehouseman to pay the duties due on the goods. It 
was in those circumstances that the plaintiffs were called on by the Customs to 
pay a claim of £823 17s. 10d. for customs duty in respect of those goods, and they 
brought their action against the importers and owners for recoupment of that 
amount from them, on the ground that the importers were the persons who 
ought to pay. Lorp Wricut, M.R., delivering the judgment of the Court of 
Appeal, on an appeal from Branson, J., who had found that the plaintiffs were 
entitled to recover against the defendants, dealt with the doctrine set out in 
Moule v. Garrett (1) and said: 


“The principle has been applied in a great variety of circumstances. Its 
application does not depend on privity of contract. Thus, in Moule v. 
Garrett (1), it was held that the original lessee who had been compelled to pay 
for breach of a repairing covenant was entitled to recover the amount he 
had so paid from a subsequent assignee of the lease, notwithstanding that 
there had been intermediate assignees. In that case the liability of the lessee 
depended on the terms of his covenant, but the breach of covenant was due 
to the default of the assignee and the payment by the lessee under legal compul- 
sion relieved the assignee of his liability. That class of case was discussed 
by VaucHANn WiuiaMs, L.J., in Bonner v. Tottenham & Edmonton Permanent 
Investment Building Society (3), where Moule v. Garrett (1) was distinguished. 
The essence of the rule is that there is a liability for the same debt resting on 
the plaintiff and the defendant and the plaintiff has been legally compelled 
to pay, but the defendant gets the benefit of the payment, because his debt is 
discharged either entirely or pro tanto, whereas the defendant is primarily 
liable to pay as between himself and the plaintiff. The case is analogous to 
that of a payment by a surety which has the effect of discharging the 
principal’s debt and which, therefore, gives a right of indemnity against the 
principal.” 

It is clear that Lorp Wricut, M.R., was there saying, in effect: ‘‘ What is 
the essence of the rule ? The essence of the rule clearly is that there must be a 
common liability to pay money to a particular person; that the plaintiff has 
been compelled to pay it by law; that the defendant is liable to pay that money, 
and the defendant’s debt or liability has been discharged by the plaintiff’s 
payment.” That is the whole basis, as I see it, of that particular rule. 


(1) (1872), L.R. 7 Exch. 101. 


(2) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
(3) [1899] 1 Q.B. 161. 
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After citing a passage from a judgment of Assort, C.J., LorpD WriGuHrt, 
M.R., said: 

“These statements of the principle do not put the obligation on any 
ground of implied contract or of constructive or notional contract. The 
obligation is imposed by the court simply under the circumstances of the case 
and on what the court decides is just and reasonable, having regard to 
the relationship of the parties. It is a debt or obligation constituted by the 
act of the law, apart from any consent or intention of the parties or any 
privity of contract.” 

In other words, Lorp Wricut was there discussing what was the basis of 
the reason why the law allowed the claim. He was not altering what he had 
said earlier, that the essence of the rule was that there was a liability for the 
same debt resting on the plaintiff and the defendant, and, as he said: 


“it is a debt or obligation constituted by the act of the law, apart from 
any consent or intention of the parties or any privity of contract.” 


The relationship of the parties in that case was that both parties were under an 
_ obligation to pay the same sum of money to the same person. 

The passage from Lorp Wricurt’s judgment which I have just cited was quoted 
by Atkinson, J., in Metropolitan Police District Receiver v. Tatum (1). LorpD 
WRIGHT went on to say: 

“Tt is true that in the present case there was a contract of bailment 
between the plaintiffs and the defendants, but there is no suggestion that 
the obligation in question had ever been contemplated as between them or 
that they had ever thought about it. The court cannot say what they . 
would have agreed if they had considered the matter when the goods were 
warehoused. All the court can say is what they ought as just and reason- 
able men to have decided as between themselves. The defendants would 
be unjustly benefited at the cost of the plaintiffs if the latter, who had 
received no extra consideration and made no express bargain, should be 
left out of pocket by having to discharge what was the defendants’ debt.” 


In other words, all through his judgment Lorp Wricut, M.R., remembered the 
fact that there must be a debt due from the defendant which had been either 
discharged fully or pro tanto as the result of the payment made by the plaintiff. 
Lorp Wricut then said (ibid.) that he agreed with the learned judge in holding 
that that principle applied to that case. He explained that the duties were due 
from the importers, and said (ibid.): 

“« The plaintiffs were no doubt liable to pay the customs, but, as between 
themselves and the defendants, the primary liability rested on the defendants. 
The liability of the plaintiffs as warehousemen was analogous to that of a 
surety. It was imposed in order to facilitate the collection of duties in a case 
like the present, where there might always be a question as to who stood in 
the position of importer. The defendants as actual importers have obtained 
the benefit of the payment made by the plaintiffs and they are thus dis- 
charged from the duties which otherwise would have been payable by 
them.” 

That case settled the law at that date, and settled it by the Court of Appeal. 
There was cited to me, by way of argument, passages from WINFIELD on 
Tue Law or Quasi-ConTrRaActs (1952), although it is not binding as an authority. 


(1) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 
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PROFESSOR WINFIELD deals with this matter (at p. 73) under the heading 
“Payment, under a legal obligation, to a third party, of money which the 
defendant was also liable to pay to the third party ”’, and says: 


“ The principle underlying the rule relating to this was stated as follows by 
Lorp Wricut, M.R., in Brook’s Wharf & Bull Wharf, Ltd. v. Goodman 
Bros. (1) in a judgment in which his brethren concurred: ‘ Where the 
plaintiff has been compelled by law to pay, or, being compellable by law, has 
paid money which the defendant was ultimately liable to pay, so that the 
latter obtains the benefit of the payment by the discharge of his liability; 
under such circumstances the deferidant is held indebted to the plaintiff 
in the amount . . . The essence of the rule is that there is a liability for the 
same debt resting on the plaintiff and the defendant and the plaintiff has 
been legally compelled to pay, but the defendant gets the benefit of the 
payment, because his debt is discharged either entirely or pro tanto, 
whereas the defendant is primarily liable to pay as between himself and the 
plaintiff.” 

That, in my view, correctly states the law, certainly as it existed immediately 
after the decision in Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros. (1). 
That is a decision of the Court of Appeal and, of course, is binding on all courts 
of first instance, so that in applying that principle one is bound to apply the 
test which the Court of Appeal have laid down, that the essence of the appli- 
cation of this doctrine, before it can come into play, is that there must be a 
liability, either primarily or ultimately—I do not think it matters which—on 
the part of the defendant to pay the money which the plaintiff has in fact paid. 
That, in my view, is the law as laid down by the Court of Appeal. 

This case has really been brought forward because of the decision of ATKINSON, 
J., in Metropolitan Police District Receiver v. Tatum (2). The plaintiffs in the 
present case rely on that decision and also on the recent decision of SLADE, J., 
in Metropolitan Police District Receiver v. Croydon Corpn. (3) in which the 
decision of ATKINSON, J., was followed. Under s. 10 and s. 12 of the Metro- 
politan Police Act, 1829, the Receiver for the Metropolitan Police District 
is appointed by the Crown as custodian of a fund for the purposes of the police, 
and is charged with the duty of paying the wages and allowances of members 
of the force and “all other charges and expenses ” which a Secretary of State 
shall direct to be paid for carrying the Act into execution. Under s. 1 of the 
Metropolitan Police (Receiver) Act, 1861, the Receiver is a corporation sole, 
with capacity te sue and be sued and to “ do ail other acts necessary or expedient 
to be done in the execution of the duties of his office.”” In Metropolitan Police 
District Receiver v. Tatum (2), the Receiver, having paid hospital charges and 
pay and allowances during disablement of a police officer injured through the 
negligence of the defendant, brought an action to recover from the defendant 
the sums so paid. The defendant contested the Receiver’s right to sue, on the 
grounds that the claim for hospital charges should have been brought by the 
Attorney-General on behalf of the Crown, and that, as a claim for pay and 
allowances must be based on loss of services, and police officers were servants 
of the Crown and not of the Receiver, the Crown alone could bring such a claim. 
It was held that, the hospital charges being an expense which the Receiver, as 
a result of the defendant’s negligence, was legally bound to incur, the Receiver 
was entitled to recover them from the defendant; that, as those charges had 

(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 


(2) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 
(3) ante, p. 399. 
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been paid out of a public fund of which the Receiver was the custodian on 
behalf of the Crown, he alone could bring the action; and that, as the claim 
for pay and allowances was based, not on loss of service, but on the fact that 
the Receiver, acting under statutory regulations,‘had been compelled by the 
defendant’s negligence to pay the sums in question and thus deplete the public 
fund of which he was custodian, he was entitled to be indemnified by the 
defendant. 

That is a new statement of the principle of law which the learned judge 
decided, because I know of no principle of law which renders a person who has 
been guilty of negligence in injuring a police officer liable to refund, or which 
enables the custodian of a public fund to claim for, moneys which the custodian 
has paid, unless he has a legal right to claim them, and I know of no principle 
of law, apart from the decision in that case, which would, in the absence of a 
liability in the defendant to pay that sum to a plaintiff which the Receiver was 
compelled to pay, enable a Receiver to bring such an action. 

The reasons for the decision of ATKINSON, J., seem to be given in a passage 
of his judgment where he said: 

‘Ts there any real difference between the claim for the hospital charges 
and the claim to recover the pay and allowances ? Counsel for the defence 
says that the latter claim must be based on loss of services, and, if a servant 
has been injured through someone else’s negligence, the claim can only be 
made by a person who had been deprived of the loss of the servant’s services. 
That is perfectly true. It was held by McCarpig, J., in Fisher v. Oldham 
Corpn. (1) ({1930] 2 K.B. 364) that police officers were servants of the Crown, 
and it is, therefore, said that the Receiver has not lost any services, because 
the services were rendered, not to him, but to the Crown. That also is true, 
but here the claim is not based on loss of services.” 


The learned judge then said: 

“The Receiver is saying that, acting under statutory regulations, he has 
been compelled to cause this fund of the Crown to be depleted by a sum of 
£336 17s. 6d., money which the defendant, by his negligence, has compelled 
him to pay for no return.” 

If that means that the negligence compelled the Receiver to pay, that is not so. 
He paid because he was under a legal obligation to pay under the Metropolitan 
Police Act. If it means that the Receiver has been compelled to pay and in 
respect of that payment has received no return of service, then that is a claim 
for loss of service; it is not a claim for anything else, and, although the learned 
judge had said that this was not a claim for loss of service, it seems to me from 
the passage which I have just cited— 

““. . . he has been compelled to cause this fund of the Crown to be 
depleted by a sum of £336 17s. 6d., money which the defendant, by his 
negligence, has compelled him to pay for no return ”’ 

—that it means nothing else but a claim for loss of service, and, in fact, there was 
no service lost to the Receiver at all. AtTKrnson, J., then said: 

“« That being so, he is entitled (he says) to be indemnified by the defendant 
and he relies on the words of the Act [the Metropolitan Police (Receiver) 
Act, 1861, s. 1] that it is his duty to sue and to do all acts necessary or 
expedient to be done in the execution of his office. He contends that to 


(1) 94 J.P. 132; [1930] 2 K.B, 364. 
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maintain this fund and recover moneys which he has been forced to pay out 

under the regulations to no purpose are certainly acts which are expedient 

to be done in the execution of his office.” 
That may be, but those words in the section do not give him any rights which 
he has not already got against third parties. He can only do those things which 
that section enables him to do. It seems to me that in that case the Receiver 
had no ground at all for saying “‘I have got a cause of action against a third 
party’. ArTKtnson, J., continued: 

“It seems to me that this argument is sound. I think the matter comes 
within the principle enunciated by Lorp Wricut in Brook’s Wharf & 
Bull Wharf, Lid. v. Goodman Bros. (1), which is, shortly, that where one man 
is compelled to pay money which another is legally liable to pay, the person 
paying it can recover from the person on whom the real liability rests.” 

That, if I may say so with great respect, is a correct statement of what was 
decided, but the facts do not fall within that. There is no liability here on 
the defendant to pay any wages because the person who is entitled to claim against 
him has not lost them. 

ATKINSON, J., then said: 

“In the present case there is no doubt that the real legal liability for 
the payment of this money rests on the defendant because the Receiver was 
compelled to pay it as a result of the defendant’s negligence.” 

If that were so, it would mean that an action for lost services would still exist. 
That is a great deal more than was meant by the Court of Appeal, and I can 
find no legal liability resting on the defendant to pay any money to the Receiver. 

ATKINSON, J., continued: 

“As Lorp Wricut, M.R., said in Brook’s Wharf & Bull Wharf, Lid. 

v. Goodman Bros. (1): ‘The obligation is imposed by the court simply 

under the circumstances of the case and on what the court decides is just 

and reasonable, having regard to the relationship of the parties. It is a debt 

or obligation constituted by the act of the law, apart from any consent or 

intention of the parties or any privity of contract ’.” 
Lorp Wricut did say that, and he said it in relation to a claim where it was 
essential to the making of the claim that there should be a liability on the part 
of the defendant to pay to the third party money which the plaintiff had paid, 
and in my view—although I do not like to disagree with the decisions of my 
brother judges, because it is natural that I should desire to follow them—this 
decision of Arkrnson, J., was not correct. It seems to me that this decision 
ignores the law as laid down in the Court of Appeal in Brook’s Wharf & Bull 
Wharf, Ltd. v. Goodman Bros. (1). The curious thing is that, although it is not 
in any way a cogent argument, the decision of ATKrNson, J., is treated by the 
learned editors both of SaLMonp on Torts (11th ed.) (1953), in a note at p. 406, 
and PoLttocK on Torts (15th Edn.) (1951), in a note at p. 54, as dealing with the 
question of recovery of moneys by reason of lost services. 

Metropolitan Police District Receiver v. Tatum (2) was considered by the High 
Court of Australia in A.-G. for New South Wales v. Perpetual Trustee Co. (Ltd.) (3). 
In his judgment Krrro, J., said: 

“‘ The court was referred to the case of Metropolitan Police District Receiver 
v. Tatum (2), but no separate argument was based upon it. The case has no 

(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 


(2) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 
(3) 119 J.P. 312; [1955] 1 All E.R. 846; [1955] A.C. 457. 
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bearing upon the matter I have been discussing [a claim for lost services], 
but, if correctly decided, it might provide support for an alternative argu- 
ment in favour of the appellant.” 


That is just what has been done in the present case. It has been sought to use 
the case as an alternative argument to claim moneys which were sought originally 
to be claimed in an action for lost services. Kirro, J., went on to say (ibid., at 
p. 305): 


“With great respect to the learned judge who decided it, I find myself 
unable to regard his decision as a correct application of the principles to 
which he referred, and in my opinion the case affords no assistance to the 
appellant here.” 


It seems to me that it is difficult to reconcile the decision of ATKrnson, J., 
with the law as laid down by the Court of Appeal in Brook’s Wharf & Bull 
Wharf Lid. v. Goodman Bros. (1). The decision of Arktnson, J., has been 
followed in Metropolitan Police District Receiver v. Croydon Corpn. (2) which 
was heard by Stave, J., and in which judgment was given on June 11, 1956. 
That was a similar case to Metropolitan Police District Receiver v. Tatum (3) and 
the facts were indistinguishable. Apparently, it was brought with the idea of 
testing whether Metropolitan Police District Receiver v. Tatum (3) could be 
supported. The facts, which were agreed, were as follows: John Bowman was 
a police constable in the Metropolitan Police. The defendants had paid the sum 
of £2,513 12s. 6d. in full satisfaction of a claim brought by him in the Queen’s 
Bench Division against the defendants. Mr. Bowman made no claim for loss of 
wages in his action. If he had been entitled to include and recover his loss of wages 
as an item of special damage in his action against the defendants, he would have 
recovered an additional £104. Mr. Bowman was incapacitated and prevented 
from carrying out his duties as a police constable for seven months as a result of 
injuries caused to him by the negligence of the defendants; and during that 
period the plaintiff paid Mr. Bowman his full wages and allowances as a police 
constable. The defendants agreed the figures subject to the question of liability, 
and they also admitted the allegations of negligence in the action. 

SiapE, J., said that the action was a test action brought to decide whether 
or not the decision of Arkinson, J., in Metropolitan Police District Receiver 
v. Tatum (3) was right. He took the view that it was, and, apparently, he did 
so on the basis of the acceptance of certain contentions, with qualifications 
in one case and absolutely in the other. The contentions which he accepted with 
qualifications were those of counsel for the defendants in that case, who sub- 
mitted that there were five requisites for the application of the principle in 
Brook’s Wharf & Bull Wharf, Lid. v. Goodman Bros. (1): (i) there must be the 
same debt; (ii) both plaintiff and defendant must be liable to the same person 
for that debt; (iii) the defendant must be primarily liable for that debt; (iv) the 
plaintiff must have been compelled to pay the debt; (v) the plaintiff's payment 
must have operated to relieve the defendant of his primary liability. SLapeg, J., 
said: 


**On the common law principle, I think [counsel] is right in saying that 
all those requirements are necessary, provided the words ‘ the same debt’ 
and the words ‘ primarily liable ’ are properly understood.” 


(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
(2) ante, p. 399. 
(3) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 











ee 
_—- 














Se ee 





Justice of the Peace and Local Government Review Reports. September 22, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 431 


In other words, SLADE, J., is, apparently, accepting the submissions of counsel 
for the defendants and, subject to the qualification that, instead of using the 
word ‘ debt ’, one should use the word ‘ money .’ I think that this doctrine can 
operate where the money is payable, as it was in Moule v. Garrett (1), for breach 
of contract. 


StapDE, J., in the course of his judgment said: 


‘** Counsel said, always assuming, of course, that there was a debt at all 
in this case . . . that it was not the same debt. He said that the liability ... 
of the plaintiff to the policeman was in contract or payable under the require- 
ments of a statute, or possibly on a quantum meruit... The liability, if any, 
of the defendants was in tort for negligence. Furthermore, he said . . . that 
the defendants’ liability in tort, if it existed at all, was not to pay wages... 
but to pay Mr. Bowman damages for loss of faculty, and that the amount of the 
wages would merely be evidence which, with other matters, would assist the 
court to estimate the value of the loss of faculty . .. I understand that, by 
the words ‘ the same debt’, Lorp Wricgut meant no more than that the 
third person ...could have recovered the same sum of money from either of 
the parties to the action. The cause of action . . . need not be the same... 
‘ Primarily liable ’ means, in my view, liable in the sense that, as between a 
principal debtor and a surety, both of whom are equally liable to the creditor, 
the principal debtor is as between themselves primarily and the surety only 
secondarily liable.” 


I entirely agree that that is a correct statement of the principle; but, with great 
respect to SLADE, J., the defendants, however, were not liable to the third party, 
the policeman, for this loss of wages. A policeman cannot claim for a loss 
which he has not sustained. He can claim for damages for personal injuries 
and for loss of faculty, but he cannot claim for loss of wages when he has 
had no loss. Where, although he has been incapacitated, he has not lost any 
earnings as a result of his injuries, a claim for damages under that head cannot 
be included in a claim for negligence. 

The point which the learned judge takes is, apparently, that there was a 
liability on the defendant to pay this sum and that he was not discharged from 
that liability by the fact that the Receiver had paid the sum. It seems to me, 
with respect to my learned brother, that he has accepted the fact that in other 
circumstances, with another plaintiff, who was not a police officer, there might 
be a liability on the defendant to pay to the injured plaintiff damages under the 
head of loss of earnings, if, in fact, they had been lost. If, however, the plaintiff 
has not suffered any loss of earnings, there is no liability on a tortfeasor to pay 
damages of that sort. 


The learned judge says: 


“Counsel for the plaintiff . . . submitted three propositions of law to 
me: (i) Where A under what the law regards as compulsion has paid money 
to C in such circumstances that the law considers that B’s failure to recoup 
A would constitute an unjust benefit to B at the expense of A, A can recover 
the amount of the payment from B.” 


That submission is taken from WINFIELD on THE LAw oF QuaAsI-CoONTRACTS, 
but counsel omits one thing, that there must be a liability on the part of B to 
the person to whom A has paid the money, and, in my view, that liability does 
not exist. At least, I know of no authority to show that it does. The practice 


(1) (1872), L.R. 7 Exch. 101. 
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has been, for years, and still is, that a plaintiff cannot recover, in an action for 
personal injuries, damages for a loss which he has not sustained. 

SLapDE, J., setting out the propositions submitted by counsel for the defendants 
continued (ante at p. 798): “‘ (ii) If C is injured by the negligence of B, B is 
liable in damages to C.”” Of course he is. He is liable in damages to C, but he 
is not liable in damages to C for an item of damage which the plaintiff has not 
suffered. 


“ (iii) If in relation to a particular sum .. . the sole reason why it 
cannot be recovered by C as part of such damages is that it has already 
been paid to him by A who was legally obliged to pay him, B’s failure to 
recoup A would constitute an unjust benefit to B at the expense of A.” 


I do not know where that submission comes from, and, unless there is a legal 
liability on B to pay to C, then it seems to me that that submission is not one 
which would find favour with me. 

Naturally, I regret very much the fact that I have to differ from ATKINSON, J. 
and from Stabe, J., and I would not do so unless I felt compelled to. One always, 
desires to follow the decisions of one’s brother judges, but in this case I feel that 
I am bound by the Court of Appeal’s decision and the essential requirements 
that the Court of Appeal have fixed before this type of action can succeed. 
Accordingly, it seems to me that there can be no legal liability on the defendant 
in the present case to pay to Mr. Nash any sum for loss of wages, and that, in 
those circumstances, the essential element which is necessary to constitute this 
cause of action is missing. 

So far I have been dealing with items 1 and 3 of the claim, that is to say, the 
moneys appearing in the claim as having been paid, and which were agreed to 
have been paid, by the plaintiffs to Mr. Nash during the period when he was not 
doing any duty. As regards items 2 and 4, namely, half the wages paid and half 
the rent of the house, I cannot understand how they can be recoverable even if 
the decision in Metropolitan Police District Receiver v. Tatum (1) and in Metro- 
politan Police District Receiver v. Croydon Corpn. (2) applied. This is purely a 
claim for damages for depreciation of the value of Mr. Nash’s services, and I 
know of no authority which would enable the plaintiffs to recover for that, 
based on this cause of action. If, in fact, they could have sued on the 
basis of lost services, then, I suppose, they might have recovered in respect of 
such a claim, but in this form of action it could not possibly be recovered. The 
defendant cannot possibly be held liable to pay to the plaintiffs money for 
depreciation in the value of Mr. Nash’s services. To whom would it be payable ? 
Not to the plaintiffs, because they are not entitled to his services, on any view 
of the case. In view of the decisions, such a claim could not be made even by the 
standing joint committee. I cannot see how, in any circumstances, items 2 
and 4 can be claimed. There never was any personal liability on the defendant 
to reimburse the plaintiffs the sum which they say they have paid in excess of 
the value of Mr. Nash’s services to someone—I suppose to the standing joint 
committee? So far as that part of the claim is concerned, it seems to me that 
it is quite impossible for the plaintiffs to succeed. 

The plaintiffs then claim that the defendant should reimburse them the moneys 
which they have paid by way of pension to Mr. Nash. Again, if it were open to 
the plaintiffs to bring an action for loss of services, that claim might have been 
put forward as a claim for money which they had had to pay by reason of loss 


(1) 112 J.P. 209; [1948] 1 All E.R. 612; [1948] 2 K.B. 68. 
(2) ante, p. 399. 
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of services, although, again, I should find difficulty in even finding that. It 
seems to me quite impossible to comprehend how it can be said that the defendant 
in this case was ever liable to pay a pension. This pension was payable, and Mr. 
Nash is entitled to it, under the Police Pensions Act, 1948, and under the Police 
Pensions Regulations, 1949, which have the effect of legislation. Being entitled 
to it, in no circumstances could Mr. Nash have claimed it from the defendant, 
so that I cannot see how this form of action could possibly be applied to the 
question of pension. 

What Mr. Nash could have recovered if he had ceased to get his full pay, was 
the loss which he sustained as a result of the injuries which he had received 
through the negligence of the defendant, that is to say, the difference between 
what he could earn in a new occupation, having regard to his physical condition 
and also to the pension which he received in respect of his old occupation, and 
what he would have earned if he had remained in the police force. He has 
received that. He claimed it in his action against the defendant and was 
awarded it by Hautett, J. He did not, however, claim for pension; he 
obviously could not. The whole point here is that Mr. Nash claimed, as far as I 
can see from the statement of claim in that case, everything to which he was 
entitled, and he recovered everything to which he was entitled. The plaintiffs 
now claim that the defendant has to pay something to them. On what basis? 
The only basis put before me is that the defendant is liable to pay Mr. Nash. 
The defendant is not liable, because Mr. Nash has exhausted the defendant’s 
liability to him. The result is, it seems to me, that it is quite impossible for the 
plaintiffs to succeed on any view of the principles put before me. 

Finally, the plaintiffs claim doctor’s fees. It is only a small matter but it 
shows what this action really is. It is an action to try to recover damages for 
loss of service. The last item (item 6) is a claim for £8 8s. paid to Dr. Jordan, 
the police surgeon; not for medical treatment of Mr. Nash but to carry out 
the machinery of allowing him to be off duty, absent through sickness and 
certified by the doctor, or else for the plaintiffs’ own purposes in fixing the pension. 
How it can be said that the doctor could have sued the defendant for his fees, 
when the doctor was acting under the instruction of the plaintiffs, seems to me to 
pass all comprehension. In order to apply the principle which the plaintiffs are 
seeking to apply here, they must show that, as they allege in their statement of 
claim, the defendant is ultimately liable to pay doctor’s fees. I know of no 
principle which can bring it that far. In fact, again, I do not think that they 
could have recovered that item even if they had brought an action for loss 
of service. 

That deals with the whole of the case. I shall end by saying again that I regret 
very much having to differ from my two brother judges, ATKINSON, J., and SLADE, 
J. I would not have done so unless I had felt compelled to, by reason of what 
I regard as the binding authority of the Court of Appeal. The result is that 
there must be judgment for the defendant. 


Judgment for defendant. 
Solicitors: Vernon Lawrence, Newport, Mon.; Myer Cohen & Co., Cardiff. 
G.F.L.B. 
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COURT OF APPEAL 
(DENNING, BrrKETT AND PaRKER, L.JJ.) 
May 14, 15, June 19, 1956 
FAIREY v. SOUTHAMPTON COUNTY COUNCIL 


Right of Way—Public footpath—Bringing right of way into question—Retrospective 
effect of Rights of Way Act, 1932 (22 & 23 Geo. 5, c. 45), s. 1 (1) (6). 

From 1885 to 1931 members of the public used « footpath leading to a railway 
station and a village as of right without interruption. From 1931 onwards local 
residents were not prevented from using the path, but other members of the public 
were excluded by the landowner who, in 1953, objected to the inclusion of the 
footpath as one over which the public had a right of way in the draft map prepared 
by the county council under the National Parks and Access to the Countryside 
Act, 1949. On an application by him under s. 31 of the Act for a declaration that 
no public right of way over the footpath existed. 

Hetp: the public had a right of way over the footpath because (i) the right of 
way had been brought into question within s. 1 (6) of the Rights of Way Act, 1932, 
in 1931 when the landowner first prevented persons from using the footpath, and 
(ii) the way had been enjoyed by the public as of right and without interruption 
for twenty years before that date within s. 1 (1) of the Act, since it was immaterial 
that the period had terminated before the passing of the Act, which was retro- 
spective in effect. 

APPEAL from a decision of a Queen’s Bench Divisional Court. 

On May 3 and 4, 1955, the appellant, Sir Charles Richard Fairey, applied 
to the appeal committee of Hampshire Quarter Sessions under the National 
Parks and Access to the Countryside Act, 1949, s. 31, for a declaration that 
on May 11, 1953, no public right of way existed over a footpath at Bossington 
in the county of Southampton as delineated on a provisional map prepared by 
the respondents, Southampton County Council, under s. 30 of the Act. The 
appellant contended that a public right of way over the footpath should not be 
deemed to have been dedicated under the Rights of Way Act, 1932, s. 1, on the 
following grounds: (i) the right was not brought into question within s. 1 (6) 
of the Act of 1932 until 1953, when the appellant objected to its inclusion in the 
draft map prepared by the respondents under the National Parks and Access to 
the Countryside Act, 1949, s. 27; and (ii) during the twenty years immediately 
preceding 1353 the owners of the land for the time being had shown an intention 
not to dedicate. The respondents contended that the footpath must be deemed 
to have been dedicated under s. 1 of the Act of 1932 because (i) the public’s right 
to use the footpath was brought into question in 1931 when the appellant’s 
predecessor in title, John Deverell, told users other than local residents that they 
had no right to use the footpath, and (ii) for more than twenty years immediately 
preceding that date the public at large used the footpath as of right and without 
interruption and there was no sufficient evidence of absence of intention to 
dedicate it. Quarter sessions were of opinion that the period to which the 
Rights of Way Act, 1932, s. 1 (6) referred was the period immediately preceding 
the first occasion in 1931 when (as was proved to their satisfaction) the then 
owner had objected to the use of the footpath by persons other than local resi- 
dents. They held that a public right of way was deemed to have been dedicated 
and they dismissed the application. On Jan. 24, 1956, a Queen’s Bench 
Divisional Court (StaBLe, J., dissenting) dismissed an appeal from that decision 
([1956] 1 All E.R. 419). The appellant appealed to the Court of Appeal. 
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Percy Lamb, Q.C., and Widgery for the appellant. 
Scott Henderson, Q.C., and M. G. Polson for the respondents. 
Cur. adv. vult. 


June 19. The following judgments were read. 


DENNING, L.J.: There is a footpath at Bossington in Hampshire which 
is used by the country folk as a way to get to Horsebridge station and Horsebridge 
village and also as a walk round from Houghton. For forty-six years from 1885 
to 1931 this footpath was used by members of the public as of right without 
interruption. Some of the persons so using it were strangers to the locality, 
but it was mainly used by local residents. The Case finds that since 1931 the 
landowner 


“made no attempt to prevent local residents from using the said path, 
but if any other member of the public was seen thereon by the [landowner], 
he was told that he had no right to be there.” 


In 1953 the county council showed the footpath in their map as a footpath over 
which the public had a right of way. The owner thereupon objected and took 
the matter to quarter sessions. They decided that there was a public right of 
way along the path. Quarter sessions said that, if they had been asked to 
determine the matter at common law, they would have held that there was no 
public right of way along the footpath, because they were not satisfied that there 
was any intention by the owner to dedicate it as a highway: but quarter sessions 
went on to hold that the public have acquired a right of way under the Rights of 
Way Act, 1932. The owner appealed to the Divisional Court, who decided 
against him by a majority. He now appeals to this court. 

The Rights of Way Act, 1932, has introduced a new means by which the public 
may acquire a right of way, in addition to the old means of dedication, which, 
be it noted, is still preserved; see s. 2 (2). The new means of acquiring it is by 
prescription for twenty years. The old common law prescription for a right of 
way had to run from time immemorial, that is, from the time when Richard 
Coeur de Lion came to the throne in A.D. 1189. The new statutory period of 
twenty years has no fixed starting point, but only a finishing point. The public 
must have used the way as of right for the period of twenty years next before 
their right to use it was “ brought into question ”’. We have now to consider 
how the period of twenty years is to be calculated. 

The thing to do is to find the finishing point and then count back twenty years. 
This means that in this case we have to find the time when the right of the public 
to use the way was first ‘‘ brought into question by notice as aforesaid or other- 
wise ’ within s. 1 (6) of the Act. Those words are obviously taken from the 
similar words in s. 4 of the Prescription Act, 1832, which was considered by the 
Court of Common Pleas in Cooper v. Hubbuck (1). In that case WiLtEs, J., 
said that: 


“in order to have the claim ‘ brought in question ’, there must be at least 
enough in the proceedings to apprise the parties that the claim was advanced, 
so that there might be an opportunity of litigating it.” 


Applying those observations to this case, I think that, in order that the right 
of the public should have been ‘‘ brought into question ”, the landowner must 
challenge it by some means sufficient to bring it home to the public that he is chal- 
lenging their right to use the way, so that they may be apprised of the challenge 
and have a reasonable opportunity of meeting it. The landowner can challenge 


(1) (1862), 12 C.B.N.S. 456. 
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their right, for instance, by putting a barrier across the path or putting up a 
notice forbidding the public to use the path. When he does so, the public 
may meet the challenge. Some village Hampden may push down the barrier 
or tear down the notice: the local council may bring an action in the name of 
the Attorney-General against the landowner in the courts claiming that there 
is a public right of way: or no one may do anything, in which case the acquies- 
cence of the public tends to show that they have no right of way. Whatever the 
public do, whether they oppose the landowner’s action or not, their right is 
** brought into question ” as soon as the landowner puts up a notice or in some 
other way makes it clear to the public that he is challenging their right to use 
the way. 

Applying this test, I ask myself: when did the landowner here make it clear 
to the public that he was challenging their right to use the way? Quarter 
sessions held that he did so in 1931, when he objected to the user of the path by 
persons who were not local residents. We do not know what evidence was before 
them on that point. If the landowner merely turned back one stranger on an 
isolated occasion, that would not, I think, be sufficient to make it clear to ‘‘ the 
public ”’ that they had no right to use it. He ought at least to make it clear to 
the villagers of Bossington, Houghton and Horsebridge. They were the members 
of the public most concerned to assert the right, because they were the persons 
who used the path. They knew—better than the landowner himself—how long 
they had used it. They were the persons to tell. It was no good the land- 
owner speaking to a stranger who would know nothing of the public right 
and would not be concerned to assert it. This view is supported by a case 
which was decided nearly a hundred years ago—R. v. Broke (1)—about a 
footpath at Ipswich. Seafaring men proved that they had used the path 
without interruption for a great many years for the purpose of their calling. 
The landowner sought to rebut the public right by proving that he had turned 
back all persons who were not seafaring men: but it was held that that was not 
sufficient for the purpose. Poxtock, C.B., said that the user by the seafaring 
men was a user by the public and that long user by them gave the public a right 
of way. If the landowner wished to deny the public right, he ought to have 
made it clear to the seafaring men that they used it by his leave and not as of 
right. So here the landowner ought to have made it clear to the villagers. 
We have no information on this point, but I think we ought to assume that 
quarter sessions had sufficient evidence before them to support their finding. 
We ought to assume that in 1931, when the landowner turned back strangers, 
he did it in so open and notorious a fashion that it was made clear, not only to 
strangers that they had no right to use the path, but also to local residents that 
they only used it by tolerance of the owner. If so, he did bring the right into 
question in 1931 as quarter sessions have found. 

In this connection I would also mention the finding of quarter sessions that, 
in and from 1931, the landowner, by turning off strangers, showed an intention 
not to dedicate the path as a highway for the use of members of the public at 
large. This raises the same point. In my opinion a landowner cannot escape 
the effect of twenty years’ prescription by saying that, locked in his own mind, 
he had no intention to dedicate; or by telling a stranger to the locality (who had 
no reason to dispute it) that he had no intention to dedicate. In order for there 
to be “ sufficient evidence that there was no intention ” to dedicate the way, 
there must be evidence of some overt acts on the part of the landowner such as 


(1) (1859), 1 F. & F. 514, 
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to show the public at large—the public who used the path, in this case the vil- 
lagers—that he had no intention to dedicate. He must, in Lorp BLAcKBURN’S 
words, take steps to disabuse those persons of any belief that there was a public 
right: see Mann v. Brodie (1). Such evidence may consist, as in the leading case 
of Poole v. Huskinson (2), of notices or a barrier, or the common method of closing 
the way one day a year. That was not done here; but we must assume that the 
landowner turned off strangers in so open and notorious a fashion that it was clear 
to everyone that he was asserting that the public had no right to use it. On this 
footing there was sufficient evidence to show that there was no intention to dedi- 
cate. I think, therefore, that we should accept the findings of quarter sessions that 
the landowner brought the public right into question in 1931 and thereafter 
showed a sufficient intention not to dedicate the path as a highway. 

Even so, there is found to be twenty years’ user by the public as of right before 
1931: and the question is whether that is sufficient to give a statutory right to 
use the footpath. The difficulty is that the Rights of Way Act, 1932, was not 
passed until July 12, 1932, and did not come into operation until Jan. 1, 1934. 
The twenty years’ user before 1931 took place before the Act was passed. Could 
the public acquire a right of way by twenty years’ user before the Act? Is the 
Act retrospective to that extent? 

I must say at once that to my mind this Act of 1932 is not a procedural Act. 
It affects the substantive law in the following respects. It creates a new statu- 
tory right to a highway by prescription in addition to the old right by dedication. 
It reverses the burden of proof; for whereas previously the legal burden of 
proving dedication was on the public who asserted the right (Folkestone Corpn. v. 
Brockman (3)), now after twenty years’ user the legal burden is on the landowner 
to rebut it. The Act gives reversioners a right to intervene and enables the public 
to acquire a right of way if they do not intervene, whereas previously rever- 
sioners had no such right and the public could acquire no right of way against 
them. It is interesting to notice that the courts held that the Prescription Act, 
1832, did not relate to pleading or procedure only: see Cooper v. Hubbuck (4). 
Neither does this Act. 

Seeing that this Act does affect the substantive law, it is not to be given a 
retrospective operation unless such a construction appears very clearly in the 
terms of the Act or arises by necessary and distinct implication. I think, 
however, that such is the case here. The whole tenor of the Act is to establish 
a public right by twenty years’ user, and the wording of s. 2 (1) carries with it 
the necessary and distinct implication that, except as therein stated, the Act 
applies to enjoyment of the way before the commencement of the Act. This 
was the view of EvERSHED, J., in A.-G. & Newton Abbot Rural District Council 
v. Dyer (5), and I agree with him. 

Counsel for the appellant pointed to the fact that Parliament allowed an 
interval of seventeen months between the time the Act was passed (July 12, 1932) 
and the time when it came into operation (Jan. 1, 1934), and he asked was not 
that period given so as to enable any landowner (who did not intend to dedicate 
a path as a highway) to put up a notice saying that his property was private and 
that there was no right of way over it. I agree that that was the object of the 
interval: but I think the object is substantially achieved. If a notice were put 


(1) (1885), 10 App. Cas. 378. 
(2) (1843), 11 M. & W. 827. 
(3) 78 J.P. 273; [1914] A.C. 338. 
(4) (1862), 12 C.B.N.S. 456. 
(5) [1946] 2 All E.R. 252; [1947] Ch. 67. 
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up before 1933, it would have this effect: if the twenty years had not then run, 
the notice would prevent a public right being acquired, whereas if it had already 
run, the notice would serve as an emphatic assertion that the path had theretofore 
been used by tolerance of the owner and not by right of the public; and the 
longer it remained there without challenge the more effective it would be to 
prove the correctness of his assertion. If it was challenged before the end of 
1933, the landowner could get the matter resolved by the courts under the law 
as it stood before the Act: sees. 2 (1). If it was not challenged until after 1933, 
the new law applied. But he could point to the acquiescence in the notice as a 
strong point in his favour to show that the enjoyment had not theretofore been 
had as of right. 

My conclusion is, therefore, that the Act is retrospective. Once the twenty 
years’ enjoyment has been had as of right by the public, then, whether the 
twenty years’ enjoyment was before or after the Act, the way is by the Act a 
highway, and the landowner cannot escape from that position by saying that he 
never intended to dedicate it as a highway. I would dismiss the appeal. 


BIRKETT, L.J.: This appeal from a decision of the Divisional Court 
raises important questions affecting landowners and the members of the public 
under the provisions of the Rights of Way Act, 1932. My Lord has already 
indicated how the controversy arose in the present appeal. The respondents, 
in fulfilling their duties under the National Parks and Access to the Countryside 
Act, 1949, and the regulations made thereunder, prepared a map showing the 
footpaths where, in their opinion, rights of way subsisted, and giving the necessary 
information conerning them. On this map the respondents showed the footpath 
which my Lord has described, and which was used as a short cut to the railway 
station, and as part of a country walk. The land over which the footpath ran 
belonged to the appellant, and, when he saw the map, he objected to the inclusion 
of the footpath thereon; and in due course he made his objection to quarter 
sessions, as he was entitled todo. He claimed that the public had no right of way 
over the footpath in question. Quarter sessions decided that, by reason of the 
Rights of Way Act, 1932, and not otherwise, the public had acquired rights of 
way over the footpath; and the Divisional Court on a Case Stated affirmed the 
decision of quarter sessions, STABLE, J., dissenting. 

The main purpose of the Rights of Way Act, 1932, was to simplify the pro- 
cedure when it was sought to establish a way as a public highway. It does not 
profess to alter the general law as to the manner in which public rights are deemed 
to have come into existence. The important change is in the length of time 
which is enough to establish the intention. If the way can reasonably be 
presumed to have been dedicated as public, then proof of public user for twenty 
years past is how enough, if the user has been “ as of right ”, without interrup- 
tion, and it is not proved by the landowner that the intention to dedicate the way 
was not continuous during the twenty years: Jones v. Bates (1); Merstham 
Manor, Ltd. v. Coulsdon & Purley Urban District Council (2). 

Section 1 (6) of the Act of 1932 provides that the twenty-year period shall be 
deemed to be the period next before the time when the right of the public to use 
a way shall have been brought into question by notice or otherwise. This sub- 
section differs from the corresponding provision in the Prescription Act, 1832, 
which required the periods of twenty and forty years therein mentioned to be 


(1) 102 J.P. 291; [1938] 2 All E.R. 237. 
(2) 100 J.P. 381; [1936] 2 All E.R. 422; [1937] 2 K.B. 77. 
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“next before some suit or action ” in which the right was questioned. There- 
fore, if today a member of the public is turned back from a footpath, on the 
ground that there is no right of way, and action is taken to assert the public 
claim, the period of twenty years necessary to be proved will be up to the date 
of the act of turning back. and not up to the time that the action to assert the 
public right is taken. 

In the present appeal, it is found that members of the public were turned back 
in 1931, and the same thing happened at intervals after that date. The evidence 
made it clear that from 1885 to 1931 the public had been using this footpath 
“as of right’, without interruption, and, on that evidence, the footpath is 
deemed to have been dedicated under s. 1 (1) of the Act of 1932, for there was no 
evidence at all that within that period there was no intention to dedicate the 
way. The act of the landowner in turning members of the public back in 1931 
in my opinion is “‘ bringing the right into question ”, because, if there had been 
user as of right for twenty years without interruption, and then steps were taken 
to stop members of the public from using the way on the ground that the public 
had no rights there at all, this was clearly an occasion (s. 1 (6)) 


‘“‘ when the right of the public to use a way shall have been brought into 
question by notice as aforesaid or otherwise.” 


There is no fixed method laid down by the Act by which the right is to be brought 
in question. The words “ or otherwise ” leave the matter at large. A barrier 
or a notice would, of course, bring the right into question; but when the land- 
owner takes steps to stop members of the public using the way, for my own part 
I do not think there can be any clearer way of bringing the right into question. 
After 1931 the landowner showed an intention not to dedicate the path as a 
public highway, but his act then was unavailing. Forty-six years had passed 
between 1885 and 1931 and no evidence was given to show that in those years 
there was an intention not to dedicate the way as a public highway. Everything 
therefore turns in this appeal on whether the forty-six years ending in 1931 are 
within the words of s. 1 (1) of the Act of 1932. 

The Act, although passed into law on July 12, 1932, did not come into force 
until Jan. 1, 1934, and the requirement of a period of twenty years of which the 
sub-section speaks was fulfilled in the present case before the Act was passed 
in 1932. This raises the important question whether the Act is intended to be 
retrospective in its operation. The rule is now well established that an Act is 
not to have retrospective effect, save in matters of procedure, unless the Act 
makes it plain that it is to have retrospective effect. 

In the Divisional Court the view was taken that this Act dealt only with 
procedure, and the decision in A.-G. & Newton Abbot Rural District Council v. 
Dyer (1) was followed. It is not always easy to maintain this clear distinc- 
tion between Acts dealing with procedure only and Acts which create rights; 
and the Rights of Way Act, 1932, I should have thought, was more than 
an Act dealing with procedure only, as the Prescription Act, 1832, was held 
to be in Cooper v. Hubbuck (2). Section 2 (2) of the Rights of Way Act, 
1932, makes it quite plain that the new procedure under the Act is an 
additional method of establishing the dedication of highways, and does not 
abolish or alter the existing methods. In any cases where for any reason the 
Act has no application, the existing law can be used in the same way as it was 


(1) [1946] 2 All E.R. 252; [1947] Ch. 67. 
(2) (1862), 12 C.B.N.S. 456. 
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used before the Act was passed. Thus, for example, if evidence of public user 
for five years is enough in all the circumstances of the case to prove the land- 
owner’s intention to dedicate, there is no need to prove the user for twenty years. 
The essential test is: what is the intention of the statute? In my opinion, whilst 
I think that the statute was not confined merely to procedure but was dealing 
with rights, I yet think that the intention of the statute was that it should be 
retrospective in its operation. Section 58 of the National Parks and Access to 
the Countryside Act, 1949, amended the Rights of Way Act, 1932, by deleting 
the concluding words of s. 1 (1) and the whole of s. 1 (2). The purpose of this 
was to make the period of twenty years apply in all cases, but in doing this, the 
Act of 1949, by s. 58 (2), made a saving in favour of proceedings pending at 
Dec. 16, 1949, and also for cases then decided by courts of competent jurisdiction. 
Similarly s. 2 (1) of the Act of 1932 is a transitional provision to prevent possible 
conflict between the old and the new law in cases already decided, or in cases 
in course of being decided when the Act came into force on Jan. 1, 1934. 

I am therefore of opinion that the period of twenty years laid down by the 
Act is not to be reckoned from Jan. 1, 1934, but that any way used uninter- 
ruptedly and as of right for a period of twenty years can be claimed as a public 
way, whenever the period of twenty years occurred, subject to the provisions of 
the Rights of Way Act, 1932. I agree with the conclusion of the Divisional Court 
that the footpath in question is a public way as claimed by the respondents, and 
that this appeal ought to be dismissed. 


PARKER, L.J.: I have come to the same conclusion. Before the appeal 
committee of quarter sessions the only point taken on behalf of the appellant 
was that the twenty-year period to be considered was that next before the 
proceedings in question, and that, by reason of the action taken by the appellant 
and his predecessor, Mr. Deverell, since 1931, there was shown an intention 
during that period not to dedicate the footpath in question. That such action 
was sufficient evidence that there was no intention to dedicate I will assume, 
since the contrary was not argued, but it is to be observed that no action was 
taken in regard to a considerable section of the public, namely, “ local residents ” 
as described in the Case, but only in regard to strangers. The question, however, 
remains whether, as the respondents contend, the right of the public to use the 
footpath had not been brought into question at an earlier date, namely, in 1931, 
when such action was first taken. The appeal committee and the Divisional 
Court held that this contention was right, and, accordingly, subject to the point 
hereinafter referred to, it is clear that, as a result of what had happened between 
1885 and 1931, the footpath pursuant to s. 1 (1) of the Act is deemed to have been 
dedicated. I agree with this conclusion. It seems to me clear that from 1885 
to 1931 the public were asserting a right to enjoy this footpath so that, if in 1931 
steps were taken to warn off persons asserting such a right, such action was clearly 
bringing into question that right. The question is largely one of fact and, the 
appeal committee having so found, there is no reason to disturb that finding. 

Before the Divisional Court, however, and before this court, the appellant 
raised a more formidable point, namely, as to the retrospective operation of the 
Act. The Act was passed on July 12, 1932, and came into operation on Jan. 1, 
1934. It clearly applied to a twenty-year period occurring wholly after Jan. 1, 
1934. It was conceded that it applied to a twenty-year period commencing 
before and ending after Jan. 1, 1934, but it was denied that it could apply to a 
twenty-year period occurring, as in the present case, wholly before Jan. 1, 1934. 
To support this, strong reliance was placed on the well-known principle that an 
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iser ‘Act is not to be construed so as to have retrospective effect, except in regard to 

nd- matters of procedure only, unless the Act is clearly intended to have that effect. 

ars. It is sufficient to cite two passages from the authorities. In Re Athlumney, 
ilst Ex p. Wilson (1) Wricurt, J., said: 

ng | “‘ Perhaps no rule of construction is more firmly established than this— 
be that a retrospective operation is not to be given to a statute so as to impair 


) to | an existing right or obligation, otherwise than as regards matter of pro- 
ing cedure, unless that effect cannot be avoided without doing violence to the 


his language of the enactment. If the enactment is expressed in language 
the which is fairly capable of either interpretation, it ought to be construed as 
be prospective only.” 
ble In Re Hale’s Patent (2), SARGANT, J., said: 
S68 “* No doubt the general law is that, while rights are not statutorily altered 
retrospectively, procedure is, apart from indications to the contrary, 
the altered retrospectively; but where rights and procedure are dealt with 
er- together in the way in which s. 8 of the Act of 1919 deals with them, the 
slic intention of the legislature would seem fairly clear—namely, that the old 
3 of rights are still to be determined by the old tribunal under the Act of 1907, 
urt and that only the new rights under the substituted section are to be dealt 
ind with by the tribunal thereby substituted for the Treasury.” 
The Divisional Court (STaBLE, J., dissenting) held that the Act applied where, 
as here, the twenty-year period was wholly before the commencement of the Act. 
eal “te : ; ; 
ar In arriving at his conclusion, Lorp Gopparp, C.J. (with whom HiBeEry, J., 
the agreed), said: 
ant “It has always been held that what is known as a procedural Act does or 
ion may act retrospectively, and one test whether an Act is procedural is 
ion whether it is an Act which mainly deals with evidence. This Act is in many 
ne, respects very like the Prescription Act, 1832. That was an Act which, as its 
vas preamble shows, owing to the difficulties of proving user from time imme- 
5” | morial, provided for changes in the law and, instead of a person who was 
er, asserting that he was entitled to an easement over land or of light or water 
the having to give evidence from which the court could infer a grant or user from 
31, time immemorial, the prescriptive periods of twenty years in some cases 
nal and forty years in others were substituted. The present Act has a similar 
int object.” 
en. In other words, they treated the Act as a procedural Act, and, in doing so, 
en came to the same conclusion as EVERSHED, J., in A.-G. & Newton Abbot Rural 
385 District Council v. Dyer (3), where he said: 
31 “In the first place, it is to be borne in mind that the Act of 1932 is sub- 
rly stantially a procedural Act in the sense that it is designed not to create new 
she rights or new causes of action, but rather to simplify and render more 
ng. easy the means of making good claims of a well-established kind.” 
wand Counsel for the appellant has urged with considerable force that this Act, 
he though it admittedly in part deals with matters of procedure, nevertheless, to 
1, use the words of Lusx, J., in Poyser v. Minors (4), “‘ gives or defines ” legal 
1, rights. That was, indeed, the view of StaBiE, J. For my part, I think that that 
“ (1) [1898] 2 Q.B. 547. 
(2) [1920] 2 Ch. 377. 
34, (3) [1946] 2 All E.R. 252; [1947] Ch. 67. 
an (4) (1881), 46 J.P. 84; 7 Q.B.D. 329. 
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conclusion is right, and, without going into the matter in detail, I am content to 
adopt what was said by WILLEs, J., in Cooper v. Hubbuck (1), in dealing with the 
Prescription Act, 1832, which, as Lorp Gopparp, C.J., pointed out, the present 
Act resembles in many respects. WILLEs, J., with whom ERLE, C.J., and Byzzs, 
J., concurred, in considering s. 4 of the Prescription Act, 1832 (which was 
similar to s. 1 (6) of the Act of 1932), said: 


“* The section in question is the last of those which deal with the creation 
of the right. It is not a section relating to pleading or procedure only, but 
has for its object to appoint the terminus of the period of prescription which 
by the previous sections was to confer a right. This it does by reference 
to the commencement of ‘ some suit or action wherein the claim or matter, 
etc., shall have been or shall be brought in question’. The effect, therefore, 
is that, immediately upon the bringing of such suit or action, the enjoyment, 
if within the previous sections as to length and otherwise, shall ripen into 
@ right.” 


This case was unfortunately not before the Divisional Court; nor was it 
referred to in A.-G. & Newton Abbot Rural District Council v. Dyer (2). 

That, of course, does not dispose of the matter, because the question remains 
whether, even though the Act gives or defines legal rights, the intention is clear 
that it should have a retrospective operation. If so, it should be so construed, 
even if the consequences may in certain cases appear unjust or hard. In order 
to ascertain the intention, it is, I think, legitimate to consider not only the 
language used in, but the object of, the enactment. 

In Jones v. Bates (3), Scorr, L.J., discussed at some length the purpose of 
the Rights of Way Act, 1932, in these words: 


** Before discussing the evidence and judgment below, I want to consider 
what the law now is since the passing of the Rights of Way Act, 1932, which 
the judge had to apply. The new Act, as stated in its long title, was an 
amending Act. Before the Act, the law applicable was the common law. 
The main alteration is effected by s. 1, which gives a new statutory effect 
to mere proof of actual user as of right and without interruption. At the 
time of the passing of the Act, the main outline of the law affecting proof 
of a public highway, whether a carriage-road, a bridle-path or a footpath, 
had been drawn quite clearly by judicial decisions. Whereas in Scotland 
proof of forty years’ user as of right, and without interruption in the enjoy- 
ment of the right, ipso facto established the legal conclusion that the way 
was public by prescription, in England no such convenient rule of law had 
been evolved by our courts. Our legal theory had always been—at any rate 
within the last contury or two—that the sole origin of a public highway was 
dedication to the public use by the owners of the land over which it ran, and 
in consequence that, in case of dispute, the public right could be established 
only by such evidence as would justify an inference of fact that the way had 
at some date, known or unknown, been so dedicated. The corollary followed 
that, on this as on all other issues of fact, the tribunal had to decide, once 
there was some affirmative evidence before it of user, whether or not on 
balance it was sufficient to establish dedication. That decision if given 
by a High Court judge sitting alone, was open to revision by a Court of 
Appeal, but not if given by a county court or other court, whose decision on 

(1) (1862), 12 C.B.N.S. 456. 


(2) [1946] 2 All E.R. 252; [1947] Ch. 67. 
(3) 102 J.P. 291; [1938] 2 All E.R. 237. 
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fact was made final by statute. Whichever jurisdictional mode of deciding 

questions of fact happened to have been invoked in the particular case, the 

task of the tribunal of fact was not limited to deciding the necessary ques- 
tions of user—Was it of right? Was the exercise of the right interrupted? 

How long had it continued? These findings would in Scotland have sufficed 

for the decision of the legal issue. In England, however, the tribunal had to 

deal with such difficult investigations as the state of the title of the owners 
and whether there was an owner who could dedicate, and consequently 
sometimes even the time when the dedication—usually quite imaginary— 
had in fact taken place. Above all the other difficulties, the tribunal had 
solemnly to infer as an actual fact that somebody or other had in fact dedi- 
cated. It was often a pure legal fiction, and yet put on the affirmant of the 
public right an artificial onus which was often fatal to his success. The 
practical result of the English rule of law was that in many cases, although 

quite a formidable body of evidence was available to demonstrate what I 

will call the Scottish premises, the public claimant failed on the additional 

English requisites. I infer from its terms that the Rights of Way Act, 

1932, was passed for the definite purpose of getting rid of these extra 

difficulties of proof, and of assimilating our English legal position to the more 

sensible one obtaining north of the Tweed.” 

Accepting his analysis, as I do, I would not expect to find any limitation on 
its operation. Turning to the language used, it is to be observed that s. 1 (6), 
which defines the twenty-year period, introduces no limitation as to the time 
when the right of the public to use the way shall have been brought into question. 
Indeed, the words “‘ by notice as aforesaid ’’, which are clearly a reference back 
to sub-s. (3) and cover therefore a’notice “ placed before ... and maintained 
after the commencement of this Act ”’, point to a period ending before the com- 
mencement of the Act. 

Again, it seems to me that the necessary implication from s. 2 (1) is that the 
Rights of Way Act, 1932, is retrospective in operation. It was suggested that 
that sub-section was necessary in order that the new provisions as to evidence 
(see s. 3) should not apply to pending actions, and that this was its only effect. 
I cannot accept this argument, which appears to ignore the latter part of the 
sub-section, where it says that, in regard to decisions given before the commence- 
ment of the Act, and in regard to decisions given in actions pending at the com- 
mencement of the Act, 


“this Act shall not apply except as regards enjoyment of the way after 
the date of the decision.” 
These words, as it seems to me, can only be explained on the basis that the 
Act, except to that extent, was intended to be retrospective. Indeed, that was 
the view of EvrersHEp, J., in A.-G. & Newton Abbot Rural District Council 
v. Dyer (1). I appreciate that, as STaBLE, J., pointed out, this interpretation 
may in certain circumstances produce consequences which are hard and even 
extraordinary, but, in my judgment, the language of the Act taken as a whole is 
sufficiently clear to rebut the presumption. Accordingly, I would dismiss tho 


appeal. Appeal dismissed. 
Solicitors: Ashurst, Morris Crisp & Co.; Theodore Goddard & Co., for G. Andrew 
Wheatley, Winchester. G.F.L.B. 


(1) [1946] 2 All E.R. 252; [1947] Ch. 67. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND Donovan, JJ.) 
June 21, 22, 25, 1956 


B.P. REFINERY (KENT), LTD. v. KENT RIVER BOARD 
B.P. REFINERY (KENT), LTD. v» LOWER MEDWAY INTERNAL 
DRAINAGE BOARD 


Land Drainage—Drainage rate—Basis of annual value of hereditament—Determina- 
tion of annual value—Schedule A assessment under appeal when rate made— 
Land Drainage Act, 1930 (20 & 21 Geo. 5, c. 44), s. 29 (1). 

A drainage board made a rate on hereditaments occupied by a company in 
accordance with s. 24 of the Land Drainage Act, 1930, adopting as the basis of the 
rate the annual value of the hereditaments for the purposes of sched. A of the 
Income Tax Act, 1952. The sched. A. assessment, which was based on the recent 
revaluations of the hereditaments at a greatly increased annual value, had been 
signed and allowed pursuant to s. 35 of the Income Tax Act, 1952, but it had not 
been communicated to the company at the time when the rate was made. When 
the company was notified of the sched. A assessment, it appealed against it. 

HeE.Lp: that so far as the rate was based on the sched. A assessment it was invalid, 
since the annual value of the hereditaments was not determined within the meaning 
of s. 29 (1) of the Act of 1930 until either (a) an appeal against the assessment was 
determined, or (b) if there were no appeal, the time for appeal had expired. 

SPECIAL CasEs stated for the opinion of the High Court by consent of the 

parties under the Quarter Sessions Act, 1849, s. 11. 


The respondents, the Kent River Board, were the drainage authority for 
the internal drainage district formerly under the jurisdiction of the commissioners 
of sewers for the limits extending from Gravesend Bridge to Sheerness and 
thence along the River Medway to Penshurst, Kent. On June 24, 1955, the 
respondents made or purported to make, drainage rates in respect of the year 
ending Mar. 31, 1956, which were to be assessed and levied on the owners 
and occupiers of hereditaments in the above drainage district. These heredita- 
ments included certain land and premises (hereinafter called “‘ the premises ”’) 
owned and occupied by the appellants, Kent Oil Refinery, Ltd. (now known as 
B.P. Refinery (Kent), Ltd.), who appealed to quarter sessions against the rates. 

The premises, situated on the Isle of Grain, Kent, were at all material times 
assessable for the purposes of income tax under sched. A to the Income Tax Act, 
1952 (hereinafter called “the Act of 1952’), and were situated partly within 
the drainage district for which the respondents were the drainage board for 
the purposes of the Land Drainage Act, 1930 (hereinafter called the ‘‘ Act of 
1930’). The appellants were building an oil refinery on the premises, the 
construction of which was to take place in four phases, each phase being of an 
installation capable of being brought into operation as soon as it was completed. 
Phase one was completed and brought into operation during the year ending 
Apr. 5, 1953, and phases two and three were completed and brought into opera- 
tion during the years ending Apr. 5, 1954 and 1955 respectively. With reference 
to phase one of the construction, the gross annual value of the premises for the 
purposes of sched. A to the Act of 1952 for the year ending Apr. 5, 1954, was 
£148,588. This value was apportioned for the year ending Mar. 31, 1955, by 
the respondents, pursuant to the provisions of the Act of 1930, for the purpose 
of determining the annual value of that part of the premises lying within their 
internal drainage district, and the annual value so apportioned was £62,700. 
On this basis, the respondents made a drainage rate for the year ending Mar. 31, 





| 











Justi 


120 


195. 
pha 
Apr 


Th 
Ltd. 
endir 
distr 
1956 
in tk 
19565. 


Vol. 


\L 


vina- 
Wle— 


ny in 
of the 
f the 
ecent 
been 
d not 
When 


valid, 
aning 
t was 


F the 


y for 
yners 
and 
, the 
year 
ners 
dita- 
es”) 
m as 
ates. 
jimes 
Act, 
ithin 
1 for 
ct of 
the 
of an 
eted. 
ding 
per a- 
ence 
r the 


}, by 
pose 
their 


. 3l, 











Justice of the Peace and Local Government Review Reports. September 22, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 445 


1955, and the appellants paid this rate. On Mar. 23, 1955, with reference to 
phases one, two and three of the construction, and in respect of the year ending 
Apr. 5, 1955, the additional commissioners of income tax signed and allowed 
under s. 35 and/or s. 41 of the Act of 1952 an assessment of the premises under 
sched. A to the Act at a gross annual value of £1,140,004. By a letter dated 
Apr. 7, 1955, H.M. Inspector of Taxes for the respondents’ district, in reply 
to requests by the clerk to the respondents for information as to the sched. A 
assessment of the premises, furnished details of the sched. A assessment. The 
appellants, by a notice of assessment dated May 11, 1955, were informed of the 
assessments and gave notice of appeal on May 16, 1955, which appeal was still 
pending. The.respondents, by a notice of apportionment dated Apr. 29, 1955, 
informed the appellants that they had apportioned the gross annual value of 
£1,140,004, so that the annual value for drainage rating purposes of the part 
of the premises lying within their internal drainage district had been determined 
to be £703,150. This figure of £703,150 was entered in the respondents’ drainage 
rate book, in respect of the drainage rate for the year ending Mar. 31, 1956, 
under the heading ‘“‘ Gross annual value of property for income tax purposes 
(sched. A) or as apportioned or determined by the board ”’, and on this basis, 
on June 24, 1955, the respondents made, or purported to make, drainage rates 
for the year ending Mar. 31, 1956, in respect of the part of the premises within 
their internal drainage district. The rate was in the form of an owner’s rate 
of 8d. in the pound and an occupier’s rate of ld. in the pound. All formal 
requirements as to the making or purported making of the rate and apportion- 
ment were properly complied with by the respondents, and on July 4, 1955, the 
appellants, pursuant to the Act of 1930, gave notice of appeal against the 
drainage rates. 

The questions for the opinion of the court were:—(i) whether the part of the 
premises within the respondents’ internal drainage district had any annual value 
for the purposes of the Land Drainage Act, 1930; (ii) whether, if the answer to 
(i) was in the affirmative, such annual value was the amount cf the apportion- 
ment made by the respondents of the sched. A assessments of £148,588 and 
£1,140,004. It was agreed between the parties that the amounts of the appor- 
tionments were correctly computed in relation to the sums of £1,140,004 and 
£148,588, respectively; (iii) whether the rate made by the respondents on June 
24, 1955, was validly made under the Act of 1930; (iv) whether, if so, the 
appellants were liable to pay rates on the basis of the annual value as appor- 
tioned by the respondents by their notice of apportionment dated Apr. 29, 
1955, or on the basis of the annual value as apportioned by the respondents 
for the purposes of drainage rates for the year ending Mar. 31, 1955, or on some 
other, and if so what, basis; (v) what judgment should in the premises be entered. 


B.P. REFINERY (KENT), Lrp. v. LOWER MEDWAY INTERNAL 
DRAINAGE BOARD 


The facts in this case were the same as those in B.P. Refinery (Kent), 
Ltd. v. Kent River Board, except that the apportioned value for the year 
ending Mar. 31, 1955, of the premises within the respondents’ internal drainage 
district was £58,800, and the drainage rate assessed for the year ending Mar. 31, 
1956, was an owner’s rate of 2s. 6d. in the pound and an occupier’s rate of Is. 3d. 
in the pound; also the apportioned annual value for the year ending Apr. 5, 
1955, was £321,810. The questions for the opinion of the court were the same. 
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Rowe, Q. C., and R. J. Parker for the appellant company. 
Sir Andrew Clark, Q.C., and P. R. E. Browne for the respondent boards. 


Cur. adv. vult. 


June 25. LORD GODDARD, C.J.: The judgment of the court will be 
delivered by Donovan, J. 


DONOVAN, J., read the following judgment: These two appeals, which 
come before the court under Baines’s Act and are in the form of agreed Special 
Cases, concern the validity of drainage rates made by the respondents on the 
appellants for the year ended Mar. 31, 1956. The issues are the same in each 
case, and it will, therefore, be sufficient to deal with the appeal of B.P. Refinery 
(Kent), Ltd. against the rate levied by the Kent River Board. 

The respondents (whom I will call ‘‘ the board ’’) are a drainage board for the 
purposes of the Land Drainage Act, 1930. The appellants (whom I will call 
‘“‘the company ”’) are erecting a refinery within the board’s drainage district, 
and bringing it into operation by stages. The board are entitled, by s. 24 of 
the Act of 1930, to levy rates on owners or occupiers of hereditaments within 
their district, and by s. 24 (3) and (4), the rate has to be assessed on the basis of 
the annual value of the hereditament, and to be a uniform rate of so much per 
pound throughout the area. By s. 29 (1), the expression ‘‘ annual value ”’ is 
defined to mean 


“the gross annual value of that land as determined for the purposes of 
income tax under sched. A of the Income Tax Act, 1918, as amended by any 
subsequent enactment.” 


As is well known, the Income Tax Act, 1952, has replaced the Income Tax Act, 
1918, and the intervening Finance Acts, as the current consolidating measure. 
To enable a drainage board to obtain information about such annual values, 
s. 29 (4) of the Act of 1930 provides that surveyors of taxes shall, on request, 
supply 

‘a copy of the annual values for the time being in force for the purposes 


” 


of income tax under sched. A... 


The gross annual value of the company’s refinery, so far as then completed, 
for the income tax year ending Apr. 5, 1954, for the purposes of sched. A was 
£148,000 odd, and the board levied a drainage rate on an apportioned part of 
that figure for the board’s year ending Mar. 31, 1955. The apportionment was 
necessary because part of the hereditament lay outside the board’s district. 

On Mar. 28, 1955, the board were apparently considering what rate they should 
levy for their next year, namely, that ending on Mar. 31, 1956; and on Mar. 28, 
1955, they wrote to the inspector of taxes asking for particulars of the sched. A 
assessments on the company. He replied on Apr. 7, 1955, saying that ‘‘ revised ” 
sched. A assessments were “‘ signed and allowed ” on Mar. 23, 1955, and set out, 
inter alia, the figure of £1,140,004 with which alone we need be concerned. 
Though not so stated in the inspector’s letter, this was an income tax assessment 
for the year 1954-55. Three weeks later, namely, on Apr. 29, 1955, the board 
gave notice to the company showing that the board had adopted the figure of 
£1,140,004 as the annual value, for the purposes of the drainage rate, for the 
year ending Mar. 31, 1956, and had apportioned some £700,000 of it as the annual 
value of that part of the refinery within the board’s district. 

At this stage, so far as the Case discloses, the company had never even heard 
of the figure of £1,140,004 as being a sched. A assessment on them. They did not 
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get notice of it until May 11, and they thereupon, on May 16, appealed against 
the assessment. The annual value for sched. A purposes for the income tax 
year 1954-55 then became a matter of dispute between the company and the 
Revenue, and is still unresolved. On June 24, 1955, however, the board, treating 
that annual value as “ determined ” within the meaning of s. 29 (1) of the Act 
of 1930, levied a rate on the company on that basis. On July 4, the company 
appealed to quarter sessions. 

The point now is whether the board were right in regarding the annual value 
of the company’s hereditament for the year 1954-55 as ‘‘ determined ”’ for the 
purposes of sched. A in the foregoing circumstances. The same point was glanced 
at, but not decided, by a Divisional Court in 1935: Sewers Comrs. v. Cheffings (1). 
It was not the issue in the case, and the respondent was unrepresented. At first 
sight of the point, one may, perhaps, be forgiven for thinking that an annual 
value could hardly be determined for the purposes of income tax when, in fact, 
it is in dispute between the income tax authorities and the taxpayer, for one 
meaning of the word ‘‘ determined ” is “ ascertained precisely ’’. This, indeed, 
is the argument for the company, reinforced by considerations based on a 
number of sections in the Income Tax Act, 1952. But the board say that the 
annual value is “ determined ”’ for the purposes of sched. A at the moment 
the assessment is laid before the additional commissioners, pursuant to s. 34 (1) 
of the Income Tax Act, 1952, and they “ sign and allow ” it under s. 35. The 
board also rely on various sections of the Income Tax Act, 1952, from a short 
consideration of which, therefore, there is no escape. The board add that, 
unless they are right, they will never know just what rates they have to levy, 
because appeals against sched. A assessments may, in some cases, be lodged 
up to one year after the end of the year of assessment. They may take a long 
time to be disposed of, and meantime the board, if the company is right, wili 
have no money, and, therefore, be unable to discharge their statutory duties 
under the Land Drainage Act, 1930. Accordingly, while stigmatising that Act as 
loosely and even badly drafted, they ask that the expression ‘“‘ determined. for 
the purposes of sched. A ”’ be given a broad interpretation in their favour. 

Dealing at once with this question of prospective administrative difficulty 
it is, of course, entirely legitimate to take it into account on a question of con- 
struction, such as this; but it is, with all respect, an exaggeration to say that 
the board’s interpretation is vital to a performance of their duties. Under 
s. 46 of the Act of 1930, they have power, with the Minister of Agriculture’s 
consent, to pay their expenses for the time being out of borrowings, and while, 
no doubt, they would wish to avoid this, the existence of the power is inconsistent 
with the argument that the board’s work must come to a standstill unless 
their interpretation of s. 29 of the Act of 1930 is correct. One has also to 
remember that the bulk of sched. A assessments are fixed in a year of revaluation, 
and remain in force for five years. It will, no doubt, be administratively incon- 
venient if the board have to wait in order to see whether a sched. A assessment 
is going to be appealed against before levying a rate. When the Land Drainage 
Act, 1930, was passed, the period for appeal was only twenty-one days. The 
extension of the time limit under sched. A came in 1942. While noticing the 
apprehension of the board that they may have to wait in a particular case 
until the House of Lords gives a decision, I do not share it. There is obviously 
force in an argument that a decision of commissioners on appeal holds the field 
as a determination until reversed. The grievance here may, indeed, be the 
ratepayer’s, who may pay his drainage rate on the basis of such a determination, 


(1) (1935), 80 L.Jo. 9. 








Justice of the Peace and Local Government Review Reports. September 22, 1956. 


448 JUSTICE OF THE PEACE AND Vol. 


and not be able to get back any excess rate he will have paid if that determination 
is reversed in his favour. For the Land Drainage Act, 1930, contains no provision 
allowing such repayment—a circumstance relied on by the company as support 
for its argument. ‘There is, therefore, on any view no such strength in the plea of 
administrative difficulty as would justify a strained and unnatural interpretation 
of the word ‘‘ determined” in s. 29 (1). One may come to that problem 
without being unduly oppressed by the prospect of disaster should the company’s 
interpretation be right. 

I have already indicated what the general contention of the company is. 
It also argues, as I have just said, that the absence of any right to recover 
rates paid on annual values which turn out to be excessive shows that the 
legislature did not intend rates to be levied on annual values which were in 
dispute. In reply, the board faintly relied on s. 28 of the Act of 1930; but this 
merely allows them to amend a rate, not repay part of the proceeds of a rate 
if the relevant annual value is afterwards reduced for income tax purposes. 
For the rest—apart from a comparison based on the Rating Acts, into which 
it is mercifully unnecessary to go—the company’s case consisted of meeting 
in advance arguments which it expected the board to use. 

Nothing will be lost, however, if one goes straight to the board’s actual argu- 
ments, which, in summary, and apart from prophecies of a stoppage of work, 
were these: first, ‘‘ determined ”’, in s. 29 (1), means determined for the purposes 
of or within the meaning of the Land Drainage Act, 1930, not the Income Tax 
Act, 1952; secondly, so far as the Income Tax Act, 1952, is concerned, the annual 
value is “‘ determined ” once the additional commissioners sign and allow the 
assessments pursuant to s. 35 or s. 41 of that Act; thirdly, the circumstance 
that the taxpayer may dispute the assessment and give notice of appeal so 
that the dispute may be resolved makes no difference at all. 

I do not quite follow the first contention. The ultimate purpose of finding 
out what annual value has been determined for income tax purposes is to enable 
the drainage rate to be fixed. This does not seem to help very much, however, 
on the present question of construction, which is: ‘‘ What is the gross annual 
value of the land as determined for the purposes of income tax under sched. A ? ” 
Obviously to answer that question one must find out what constitutes such a 
determination under the relevant provisions of the Income Tax Act, 1952. If all 
that the first contention of the board means is that one should not lose sight 
of the ultimate purpose of the inquiry, I agree with it; and it may be that the 
contention is simply another facet of the argument already noted, that the 
court should, if it can, give a broad construction to the word ‘“‘ determined ”, 
lest otherwise the board may be prevented from doing their work. 

The second argument is based on s. 34 and s. 35 of the Income Tax Act, 1952. 
Section 34 (1) requires the assessor to deliver to the additional commissioners, 
inter alia, his certificate of assessment under sched. A; and under s. 35 the addi- 
tional commissioners, if satisfied with the assessments, are to “‘ sign and allow ” 
them. The office of assessor has now been abolished, and the surveyor (now 
the inspector) of taxes substituted: see s. 15 of the Act of 1952. There may 
or may not be additional commissioners for any district; see s. 6 (2) of, and 
sched. I to, the Act of 1952, para. 6 of which makes it clear that when no 
additional commissioners are appointed the general commissioners are to do all 
the work. 

The board place such stress on the words “ sign and allow ” in s. 35 that it is 
useful to see just what has happened up to this point. Notices to make 4 
return, inter alia, of annual value will normally have been given to the taxpayer: 
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see s. 20 and also s. 24. The usual notice is contained on the front of every 
income tax return. If no return is made pursuant to the notice, or if the com- 
missioners are not satisfied with the return, the assessor may, under the com- 
missioners’ order, make a survey of the land with the help of a person of skill 
in order to ascertain the annual value for himself: see s. 33. If, however, the 
taxpayer’s return is acceptable, the assessor makes his “assessment ’”’. Just 
what this operation consists of the Act seems to leave to the imagination. 
Presumably the assessor (now the inspector) makes out and certifies lists showing 
opposite each person’s name the amount of declared income—assuming the 
declaration to be acceptable—and it may well be that these lists so made out 
and certified are regarded as ‘‘ the assessment ”’, and the “ certificate of assess- 
ment”. These lists and certificates are now probably all in the form of bound 
books. 

The additional commissioners, or if there are none, the general commissioners, 
then consider these assessments and, if satisfied, ‘‘ sign and allow”? them. This 
does not mean that in all cases the commissioners’ duty of ascertaining the true 
annual value is at an end, so that “ signing and allowing ”’ an assessment may 
be treated as the determination of annual value. For one reason or another 
the assessment may be simply the commissioners’ own estimate of the annual 
value, and the taxpayer may not, when it comes to his knowledge, agree with 
it at all, and may wish to challenge it. If he does, the Act gives him a right of 
appeal. In the circumstances, it seems a little bold to say that, nevertheless, 
the annual value has now been “ determined ”’, and an outside body like the 
board may proceed to levy their drainage taxation straight away on the basis 
of a figure of annual value which may turn out to be wholly erroneous. When 
his appeal is heard by the general commissioners, the taxpayer may want an 
entirely fresh valuation to be made by a person of skill, and, if he does, the 
commissioners must allow it. They themselves may want the same thing, 
and, if they do, the taxpayer cannot prevent it. Any such valuation will, 
under the Income Tax Act, 1952, be conclusive: see ibid., s. 53 (1). 

This court and the Court of Appeal had occasion, in R. v. Income Tax Special 
Comrs. Ex p. Elmhirst (1) to consider the nature of proceedings by commissioners 
designed to arrive at a true figure of the taxpayer’s income. The case concerned 
surtax, but, as Lorp Wricut, M.R., said, the general principles apply to any 
form of income tax. Lorp Hewarrt, C.J., giving the decision in the Divisional 
Court, adopted what had been said by GREER, L..J., in the earlier case of Inland 
Revenue Comrs. v. Sneath (2), namely: 


“, . . the estimating authorities, even when an appeal is made to them, 
are not acting as judges deciding litigation between the subject and the 
Crown. They are merely in the position of valuers whose proceedings 
are regulated by statute to enable them to make an estimate of the income 
of the taxpayer for the particular year in question.” 


Lorp Wricut, M.R., in the Court of Appeal, after examining all the relevant 
sections comes to the same conclusion, and ends his judgment thus: 


“*. . . the machinery of these sections shows that in such a case [i.e., where 
a notice of appeal has been given] the commissioners have the power and the 
duty of examining all the facts, and that such power is given to them. by 
the mere giving of the notice of appeal. Having a duty to examine the 


(1) [1936] 1 K.B. 487. 
(2) [1932] 2 K.B. 362. 
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facts, they are bound to give effect to what appears to them to be the 
proper assessment to be made in view of those facts.” 


That, therefore, is the duty of the commissioners in the present case where 
notice of appeal has also been given, and what the board are really contending 
is that the process can be treated for their purpose as completed almost at the 
very beginning. They justify this by contending that the “ signing and allow- 
ing ’’ of the assessment by the additional commissioners has such effects that 
it is proper to regard the annual value as determined at this stage, even though 
an appeal is subsequently lodged. The principal effect that the board assert 
is that the tax becomes payable there and then, despite any appeal, though 
any excess may be refunded if the appeal is successful. I do not agree that this 
correctly states the legal position under the Income Tax Act, 1952. I think 
that it is true to say that there is no provision expressly deferring liability to 
pay until the conclusion of an appeal. One would hardly expect it. If in any 
dispute with the Revenue, the taxpayer had always to assume that he was 
wrong, and the Revenue right, and, therefore, pay up until the contrary were 
proved, one would expect that situation to be reflected in some express enact- 
ment, rather than the reverse, and it certainly is not. The taxpayer and the 
Revenue have lived together now for about a century and a half under the 
impression that, except where expressly enacted otherwise, tax which is in 
dispute becomes payable only when the dispute is resolved in the Revenue’s 
favour by the commissioners when they decide on appeal. That this is correct 
seems quite clear from those sections which do enact otherwise in certain particular 
cases: see, for example, s. 63 (2) and s. 64 (10) of the Income Tax Act, 1952, 
which I will not read or suramarise, but which are clearly inconsistent with the 
existence of a general liability to pay tax once assessments are signed and 
allowed. 

Counsel for the board referred to s. 72 (1) of the Income Tax Act, 1952, which 
provides, inter alia, that, where an assessment for any year is signed and allowed 
on or after Jan. 1 (which is the present case), the tax shall be due and payable 
the day next after the day on which the assessment is signed and allowed. 
The section cannot, however, be read in isolation. In fact, it begins with the 
words ‘Subject to the provisions of this Act”. These provisions include 
those I have already specified as showing what the position is when tax is in 
dispute. 

Section 51 of the Income Tax Act, 1952, may also usefully be looked at in 
this connection. It is the section conferring rights of appeal, and, in sub-s. (3), 
after specifying twenty-one days as the time limit for giving notice of appeal, 
it proceeds: 


“* Provided that where the assessment is under sched. A or sched. B and the 
appellant has not been served with a notice of the assessment—(a) the 
time within which notice of appeal may be given shall be any time before 
the expiration of twelve months from the end of the year of assessment; 
but (b) nothing in this proviso shall affect the collection or recovery of any 
tax assessed or charged, but where the assessment is reduced upon appeal, 
any tax overpaid shall be repaid.” 


Proviso (b) thus operates only where the appellant has not been served with 
a notice of assessment. It is an obvious inference that, where he has been so 
served, the collection and recovery of tax is not to be enforced pending the 
hearing of his appeal. In other words, there is no general liability to pay 
once the assessment is signed and allowed. If there were, then proviso (b) 
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would be quite unnecessary. In the present case, the company was, in fact, 
served with a notice of assessment. A similar conclusion is reached by a con- 
sideration of proviso (a) to para. 2 of Part IT of sched. V to the Income Tax Act, 
1952, dealing with years of revaluation. 

The present assessment on the company is almost certainly an additional 
assessment within the meaning of s. 41 of the Income Tax Act, 1952, being made 
almost at the end of the year of assessment to which it relates. ‘‘ Additional ” 
for this purpose simply means additional to the first assessments which are made 
at the beginning of the fiscal year. This explains the references to s. 41 in 
the Case Stated. It is, therefore, interesting to note that s. 41 (1) (i) (b) says 
that the additional commissioners are to sign and allow an additional first 
assessment ‘‘ which shall be subject to appeal and other proceedings as in the 
case of a first assessment’. This language certainly does not support the 
idea of a “‘ determination ”’ of annual value at the time of signing and allowing 
the assessment. 

Counsel for the board then referred to s. 84 of the Income Tax Act, 1952, 
which deals with the quinquennial valuation. It requires that the annual 
values of all properties chargeable under sched. A “ shall be determined afresh ” 
for each fifth succeeding year of assessment; and the proviso to sub-s. (3), 
after giving a right of appeal, says that the commissioners may confirm or 
amend the assessment as required, as if the annual value so to be taken, i.e., 
as the result of the appeal ‘‘ were the annual value determined for that year 
as it would have been but for the provisions of this section”. An argument 
is based on these last words, which I understand to be this. But for the appeal, 
the annual value would have been “‘ determined’. Therefore, ‘ determination 
of annual value” cannot mean determination after appeal. But nobody 
suggests that there cannot be a determination of annual value unless there is an 
appeal first. As already indicated, if the annual value is fixed by the commis- 
sioners on the basis of the taxpayer’s own return and he does not appeal, there is 
no reason why this should not be described as a determination once the time 
limit for appealing has expired. The question here is: What is the position when 
the commissioners and the taxpayer are in dispute over the figures which the 
commissioners assessed him on? At what stage is the annual value then deter- 
mined? On these questions, s. 84 (3) affords no real help. 


Finally, counsel for the board asks: If the annual value is not determined 
when the assessments are signed and allowed by the additional commissioners, 
when is it determined ? I would answer, when the time limit for appeal has 
expired without any appeal being lodged; or, if there is an appeal, when that 
appeal is decided by the general commissioners. It is objected for the board at 
this stage that the time limit for appeals is two years, and Parliament cannot 
have intended the board to be without rates for two years. The answer is 
that that is obviously true, but, in 1930, when the Land Drainage Act was 
passed, the time limit for appeals was twenty-one days only: see s. 136 (1) 
of the Income Tax Act, 1918. In 1942, however, probably as a measure of 
wartime economy, the legislature abolished the necessity imposed by s. 134 
of the Act of 1918 to give notice of assessment under sched. A to taxpayers, and 
by way of compensation extended the right of appeal to twelve months after 
the end of the year of assessment in any case where a notice of assessment under 
sched. A had not, in fact, been given: see the Finance Act, 1942, sched. X, Part I, 
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para. 6 (3), now reproduced in s. 51 (3) of the Income Tax Act, 1952. Unfor- 
tunately, when this was done in 1942 no one seems to have given a thought 
to the position of drainage boards under the Act of 1930—in particular, under 
s. 29 (1). Clearly some amending legislation is now required to deal with the 
new situation, e.g., to allow drainage boards to do in all cases what they can 
now do only in some, i.e., fix the annual value themselves. The remedy is 
not, however, for the courts to put an interpretation on the Act of 1930 which it 
will not reasonably bear. 

I turn now to see whether the company’s rival contention as to what “‘ deter- 
mined ” means receives positive support from the Income Tax Acts, as I think 
it does. When the pending appeal goes before the commissioners, either they, 
or the appellant, may require the annual value to be estimated by a person of 
skill, and such a valuation will be conclusive: see Lyons v. Collins (1). 
The result of this operation is described by s. 53 (1) of the Income Tax Act, 
1952, in these terms: ‘‘ The annual value shall be determined in accordance 
with that valuation”. Thus, if the appellant, having required the appoint- 
ment of a person of skill, is guilty of delay, sub-s. (2) provides that “ the 
commissioners shall determine the annual value to the best of their judgment ”’. 
So that either way the decision of the commissioners on appeal is described 
as a determination of the annual value. This would be odd language to use 
if the annual value had already been determined the moment the assessments 
had been “ signed and allowed” by the additional commissioners under s. 35 
or s. 41 of the Income Tax Act, 1952. The use of the word “ determined ” 
in s. 53 of that Act shows, I think, that when the additional commissioners 
sign and allow the assessments under sched. A the annual value is then estimated 
or assessed and will stand good unless there is an appeal; but that, where 
there is an appeal, the annual value will be “‘ determined ” when the appeal is 
heard. This word “ determined ” is the same word as is used in s. 29 (1) of the 
Land Drainage Act, 1930. 

Counsel for the board was asked in the course of argument what would happen 
if the board were first told of an existing assessment, and then, before they made 
their rate were told that it had been increased on appeal. Which figure would 
the board take as being the annual value “ as determined ” for the purposes of 
sched. A? Not unexpectedly he said the increased figure, thus involving the 
proposition, from which he did not shrink, that, in respect of the same property 
for the same year, there can be two differing determinations of annual value by 
the commissioners. I do not think that such a situation is contemplated 
by s. 29 (1) of the Act of 1930. 

Both sides sought support for their views from the language of s. 29 (4) of 
the Act of 1930, which gives the drainage board the right to ask the surveyor 
of taxes for a copy of the annual values “in force” for the time being under 
sched. A. The words “in force ’’ would seem to be intended to mean the same 
as “ determined ”’ in s. 29 (1). If so, what I have already said covers the issue. 
If it means something other than “ determined ” it is not the point we have 
to resolve, and is merely another illustration of the loose drafting of the Act of 
1930. ‘In force” is obviously an ambiguous expression. It may mean the 
annual value fixed by an assessment which has become final and conclusive, 
which is the company’s argument, or an assessment “in force’ in the sense 


(1) [1936] 3 All E.R. 788; [1937] 1 K.B. 353. 
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r- | that it is one that has just been brought into being, though this is, to my mind, 

ht less likely. In either case one still returns to the problem of what is meant 

ler | by “ determined ”’ in s. 29. 

he In my opinion where, as in this case, a sched. A assessment is under appeal, 

- so that the annual value is in dispute, it cannot be said that the annual value 

- has been determined for the purposes of sched. A to the Income Tax Act, 1952, 

baa } and I would send the case back to quarter sessions to proceed on the basis of 
that opinion. 

= The board wish to keep open as a subsidiary point that, on that footing, they 

nk may make their own estimate of annual value, pursuant to s. 29 (2) of the Act 

y> of 1930. That provides, inter alia, that, where any land is not assessed to 

of income tax under sched. A, the drainage board may themselves determine the 

1). annual value. The answer is that the land here in question has been assessed to 
ct, sched. A, and none the less so because the statute should in strictness have used the 
ce =| word “ charged”. It is a person who is assessed, not land. There are some 
nt- | lands which are not charged under sched. A, viz., quarries, mines, ironworks, 
ihe and so on, to which s. 29 (2) will apply. 

: i The relevant question put to us in the Special Cases is this: 

€' 

use ** (iii) Whether the rate made by [the board on June 24, 1955] is validly 
nts made under the Act of 1930?” 

* I would answer it by saying that, to the extent that it proceeds on the basis 
d that the annual value of the hereditament has been determined for the purposes 
= of sched. A for the relevant year, it is not validly made. The remaining questions 
ted seem to me not to arise. 

i. Case remitted. 
i 2 

the Solicitors: Linklaters & Paines; Kennedy, Genese & Syson for A. G. Stirk, 

Maidstone. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparD, C.J., ORMEROD AND Donovan, JJ.) 
June 27, 1956 
BRYSON v. ROGERS 


Road Traffic—Speed limit—Goods vehicle—Van in respect of which “ F ” licence 
held—No goods being carried—Road Traffic Act, 1934 (24 & 25 Geo. 5, c. 50), 
Sched. I, para. 2 (1) (a), as amended by the Motor Vehicles (Variation of Speed 
Limit) Regulations, 1955 (S.I. 1955, No. 1880), reg. 2. 

By reg. 3 of the Motor Vehicles (Variation of Speed Limit) Regulations, 1955, 
the speed limit of thirty miles an hour imposed on goods vehicles by sched. I to the 
Road Traffic Act, 1934 does not apply to a dual-purpose vehicle. By the schedule 
to the regulations a vehicle, to qualify as a dual-purpose vehicle, must, inter alia, 
be fitted with arigid roof. A vehicle constructed for the carriage of goods, but not 
fitted with a rigid roof, known as an Austin “ pick-up ” van, in respect of which 
a farmer’s “ F”’ licence was held, was driven on a non-restricted road at a speed 
exceeding thirty miles an hour. No goods were being carried in the vehicle at the 
time. Justices dismissed an information charging the driver with driving a vehicle 
at a speed greater than that specified in sched. I to the Road Traffic Act, 1934, as 
the maximum speed for a vehicle of that class or description, contrary to s. 10 of 
the Road Traffic Act, 1930, as amended by s. 2 of the Road Traffic Act, 1934. On 


appeal by the prosecutor, 

HE tp, that the case must be remitted to the justices with a direction to convict, 
as the vehicle was a goods vehicle and not a dual-purpose vehicle within the meaning 
of the regulations of 1955, and, therefore, its speed was restricted to thirty miles an 
hour whether goods were being carried in it or not. 


CasE STATED by justices for the county of Kent. 

On Jan. 17, 1956, the appellant, Thomas Flellow Bryson, preferred an informa- 
tion against the respondent, Franklin Rogers, charging that, on Jan. 7, 1956, at 
Mersham, Kent, he drove a goods vehicle on a road at a speed greater than the 
speed specified in the Road Traffic Act, 1934, sched. I, as the maximum speed in 
relation to a vehicle of that class or description, contrary to the Road Traffic 
Act, 1930, s. 10, as amended by the Road Traffic Act, 1934, s. 2. 

The information was heard at Ashford Magistrates’ Court on Feb. 9, 1956, 
when the following facts were found. On Jan. 7, 1956, at 11.30 a.m., the respon- 
dent was driving a vehicle in respect of which a farmer’s ‘‘ F ”’ licence was held on 
the A20 road at Mersham, which was an unrestricted road. The vehicle was an 
Austin pick-up van, one ton in weight unladen, and was fitted with two seats, 
namely, one for the driver and another for the passenger at the side of the driver's 
seat. The vehicle was not fitted with a rigid roof, nor with a four-wheel drive. 
All the wheels of the vehicle were fitted with pneumatic tyres. No goods were being 
carried in the vehicle. Over a distance of half a mile, the respondent’s minimum 
speed was forty-eight miles per hour and his maximum speed fifty-five miles 
per hour. 

It was contended on behalf of the respondent that, having regard to the fact 
that the vehicle was not being used for carrying goods, no speed limit was 
applicable to it. It was contended on behalf of the appellant that, by reason of 
the Motor Vehicles (Variation of Speed Limit) Regulations, 1955, the vehicle, 
whether it was or was not carrying goods, was limited to a maximum speed of 
thirty miles per hour, and that, on the above facts, the respondent was guilty 
of driving at a speed greater than the specified maximum speed. 

The justices were of opinion that: (i) at the material time the vehicle was 
being used for a purpose for which it might lawfully be used without the authority 
of a licence under the Road and Rail Traffic Act, 1933, and, therefore, s. 9 (2) 
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of that Act applied to it; (ii) the Road and Rail Traffic Act, 1933, s. 9 (2), 
remained unaffected by the Motor Vehicles (Variation of Speed Limit) Regula- 
tions, 1955, Woolley v. Moore (1) was indistinguishable from the present case, 
and, accordingly, the vehicle, when it was not being used for carrying goods, 
was not limited to a maximum speed of thirty miles per hour; (iii) the respondent 
was not guilty of exceeding any limit of speed. The appellant now appealed. 


E. L. Gardner for the appellant. 
The respondent did not appear. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Kent, before whom the respondent was charged with driving a goods vehicle 
on a road 


“ at a speed greater than the speed specified in Sched. 1 to the Road Traffic 
Act, 1934, as the maximum speed in relation to a vehicle of that class or 
description, contrary to s. 10 of the Road Traffic Act, 1930, as amended 
by s. 2 of the Road Traffic Act, 1934.” 


I think that I can concisely state the point. The vehicle in question is 
a vehicle which can be used for the carriage of goods. It is constructed 
for the carriage of goods, and, therefore, prima facie it would be a goods 
vehicle. But in Blenkin v. Bell (2) the court had to consider the case of 
what is commonly called a shooting brake, which is now very largely used 
by motorists instead of the ordinary motor car because it is convenient for 
carrying garden produce about or their luggage to and from the station. After 
going through the tangle of sections and regulations, the court was forced 
to the conclusion that the question whether the speed limit applicable to a 
goods vehicle applied did not depend on whether the vehicle had a carrier’s 
licence or not, but on whether, at the time it was being used, it was being used 
for the purpose of carrying goods, in which case it was limited to thirty miles an 
hour, or merely the carrying of passengers, when it would not be affected by a 
speed limit and would not require a special licence. Of course, it would require 
more than the ordinary road licence, but not the particular licence which has 
to be issued under the Road Traffic Act, 1930. Small vehicles, that is to say, 
vehicles which do not weigh over three tons—the ordinary grocer’s van is a 
very good illustration—were not confined to thirty miles an hour unless they 
were carrying goods. 

That case was followed by this court in Woolley v. Moore (1), where the 
magistrates evidently had thought that some limit had to be put on the decision 
in Blenkin v. Beli (2). I think that they thought of the consequences which 
might follow from the decision rather than the grounds of the decision. 
When the grounds of the decision were examined, they were found to apply 
to a delivery van—which was the vehicle in question in Woolley v. Moore (1) 
—as they did to the shooting brake; so the law was finally established on 
the regulations as they then stood, that the test was whether the van, at 
the time when it was being driven at over thirty miles an hour, was carrying 
goods or carrying only luggage or personal effects for which no special carrier’s 
licence would be required. If the van was carrying goods, it was confined to 
thirty miles an hour. If the driver, having delivered all his goods, wanted to 
go home, he could drive at any pace he liked on an unrestricted road. The court 
did not think it was an altogether satisfactory decision, except for the fact that 


(1) 116 J.P. 601; [1952] 2 All E.R. 797; [1953] 1 Q.B. 43. 
(2) 116 J.P. 317; [1952] 1 All E.R. 1258; [1952] 2 Q.B. 620. 





Justice of the Peace and Local Government Review Reports. September 29, 1956. 


456 JUSTICE OF THE PEACE AND Vol. 


they said the decision was consistent with common sense and justice having regard 
to the somewhat complicated state of the regulations. 

In July, 1955, the Minister saw fit to exercise the power conferred on him by 
the Road Traffic Act, 1930, s. 10 (4) and s. 30, by which he can vary these speed 
limits or apply them to different vehicles. He left the decision in Blenkin v. 
Bell (1) (which was concerned with a shooting brake) untouched, but he brought 
within the scope of the thirty-miles limit the tradesman’s delivery van. He has 
said, in effect, that the thirty miles an hour limit which is imposed on goods 
vehicles shall not apply to a dual-purpose vehicle as defined in reg. 3 of the 
Motor Vehicles (Variation of Speed Limit) Regulations, 1955 (that will leave the 
shooting brake untouched), but that, if the vehicle is not a dual-purpose vehicle 
as defined in reg. 3, then the thirty miles an hour limit will apply, whether it is 
carrying goods or not. 

The first thing that is to be found in the definition of a dual-purpose vehicle 
is: ‘‘ 1. The vehicle must be premanently fitted with a rigid roof, with or without 
a sliding panel’. Then: “ 2. (1) The area of the vehicle to the rear of the driver’s 
seat must satisfy the following requirements ’’, and there are requirements as 
to the seats and windows, and “3. The distance between the rearmost part 
of the steering wheel and the backrests of the row of transverse seats [must 
satisfy] the requirements specified in sub-para. (2) [of para. 2] ’’, and matters of 
that description. This vehicle was not fitted with a rigid roof. If follows that 
the vehicle does not answer the first requirement that a dual-purpose vehicle for 
the purpose of these regulations must answer. 

For these reasons, the magistrates came to a wrong determination in thinking 
that the cases to which I have referred applied to this case or that an offence 
had not been committed. It is quite obvious that the vehicle, on its description, 
is a goods vehicle and, therefore, must not be driven at more than thirty miles 
an hour. The usefulness of this decision is that it ought to be well understood by 
tradesmen’s drivers that tradesmen’s delivery vans cannot be driven lawfully 
at more than thirty miles an hour, whether they are laden or unladen. The new 
regulations make that perfectly clear. This case must go back to the magistrates 
with a direction that the offence was proved. 


ORMEROD, J.: I agree. 


DONOVAN, J.: I agree. The magistrates have given certain reasons 
for holding that the Motor Vehicles (Variation of Speed Limit) Regulations, 1955, 
do not apply to this particular vehicle, and they refer to s. 9 (2) of the Road and 
Rail Traffic Act, 1933. It would have been more satisfactory if one understood 
those reasons; but perhaps it is not surprising when the solicitor who advanced 
those reasons has not explained them, and counsel for the appellant, who is 
well versed in these matters, does not understand them, that one cannot under- 


stand them oneself. I agree with the judgment proposed. 
Appeal allowed. 


Solicitors: Sharpe, Pritchard & Co., for R. P. Tunstall, Maidstone. 
T.R.F.B. 


(1) 116 J.P. 317; [1952] 2 All E.R. 1258; [1952] 2 Q.B. 620. 
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BRISTOL ASSIZES 
(DEvLIN, J.) 
June 27, 1956 
REG. v. KEMP 





Criminal Law—Insanity—Condition of mind due to physical illness—Temporary 
or permanent disease—Curable or incurable. 

The distinction between mental conditions resulting from physical illness, e.g., 
arteriosclerosis, and those resulting solely from illness of the mind is irrelevant 
for the purpose of the law relating to criminal responsibility. If an act which 
would be a crime if the requisite intent were proved has been done by an accused 
person at a time when he was unconscious of what he was doing, within the rules in 
M’ Naghten’s Case, owing to a mental condition arising from either source, he must 
be regarded as insane within the Trial of Lunatics Act, 1883, s. 2 (1), and a special 
verdict of Guilty but insane recorded against him. 

It does not matter whether the disease is curable or incurable, temporary or 
permanent, as either temporary or permanent insanity is sufficient to satisfy the 
M’Naghten rules. 

Trial. 

The accused was charged with causing grievous bodily harm to his wife by 
striking her with a hammer. It was accepted that at the time of the act the 
accused was suffering from arteriosclerosis and that he did not know what he was 
doing—that he did not know the nature and quality of his act. One doctor, 
ealled by the prosecution, gave as his opinion that this was due to melancholia, 
a disease of the mind, which was induced by the disease of arteriosclerosis. 
Two other doctors, one called by the prosecution and the other by the defence, 
gave as their opinions that whereas arteriosclerosis can cause degeneration of 
the brain cells which would in time amount to disease of the mind, in the present 
case that stage had not been reached, and that at the time when he committed 
the act the accused suffered from a congestion of blood in the brain (due to the 
arteriosclerosis) which caused a temporary loss of consciousness as a result of 
which he acted irrationally and irresponsibly. It was therefore submitted by 
the defence that although the accused did not know the nature and quality of 
his act, he was not suffering from a disease of the mind and was not, therefore, 
insane within the test laid down in M’Naghten’s Case (1). 


Michael Lee for the prosecution. 
Skelhorn, Q.C., and K. H. Bain for the defence. 


DEVLIN, J.: It is apparent in the present case that when I come to charge 
the jury it will be necessary for me to direct them as a matter of law on what I 
take to be the true meaning and effect of the rules in M’Naghten’s Case (1), as 
to which I have heard divergent arguments from counsel for the prosecution 
and the defence. It is convenient, having heard those arguments, that I should 
state now what my ruling is going to be and give my reasons for it, so that when 
counsel come to address the jury they will know what is the law as I have 
declared it to be. 

The facts of the case in relation to which this point has to be considered are 
that the accused, who is charged with causing grievous bodily harm to his wife, 
struck her during the night with a hammer with such violence as to inflict a 
grievous wound. The accused is an elderly man of excellent character and he and 
his wife have always been thought to be a devoted couple, and it seems that there 


(1) (1843), 10 Cl. & Fin. 200; 8 E.R. 718; sub nom. McNaughton’s Case, 4 State Tr. 
N.S. 847. 
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is strong evidence to show that the act was entirely motiveless and irrational. 
I say strong evidence, even though that is a matter which the jury will have in 
due course to decide, and for the purpose of my ruling I assume that the act 
was committed, as all the doctors think it was, while the accused was in a mental 
condition which made him not responsible for his actions. The three doctors 
are agreed that he did the act, as he says he did, not knowing anything about it 
and not having any real memory of it. It is not merely a question of his striking 
his wife when in some mental derangement, not appreciating that what he was 


doing was wrong, but in the view of all three doctors it is a case in which the ° 


accused was not conscious that he picked up the hammer or that he was striking 
his wife with it. In those circumstances if the presumption that a man is sane 
continues to govern the case and if the jury accept the evidence to which I have 
referred, they would have to return a verdict of not guilty on the basis that the 
man was not responsible for his acts and did not know what he was doing and 
therefore could not have had the necessary guilty intent. That, indeed, was what 
happened in R. v. Charlson (1) where the facts were somewhat similar. In that 
case the doctors were apparently agreed that the accused was not suffering 
from any disease of the mind which would render him insane at the time of the 
commission of the acts. The present case is, in my judgment, entirely different, 
because here the doctors are not so agreed and the whole question that I have 
to determine, which was not considered in that case, is what is meant by “ disease 
of the mind ” within the meaning of the M’Naghten rules? 

So far as common law principles are concerned that question would have been 
entirely irrelevant and would not, indeed, have arisen at all. In the eyes of the 
common law if a man is not responsible for his actions he is entitled to be acquitted 
by the ordinary form of acquittal, and it matters not whether his lack of responsi- 
bility was due to insanity or to any other cause. That position in common law 
was altered by statute. The Trial of Lunatics Act, 1883, which I now have to 
consider, introduces what I think is best called a qualified form of acquittal as 
distinguished from the absolute acquittal, which is all that is known in common 
law, an acquittal which is expressed in the verdict of Guilty but insane, which 
has been held to be a verdict of acquittal and to mean in effect Not Guilty because 
he is insane. As a result of that qualified verdict the accused is detained in 
strict custody until Her Majesty’s pleasure be known and he is sent to some 
institution where his mental state can be assessed and considered. In the case of 
an absolute acquittal the prisoner, of course, is entitled to be discharged. The 
object of the Act, no doubt, was that people who committed crimes of violence, 
even though they were not responsible for their actions, ought not to be allowed 
to go free because they might commit an act of violence again, but ought to be 
kept in custody until their position should be determined. It is, therefore, that 
Act which makes a dividing line, as it were, between those sorts of lack of responsi- 
bility which would give rise to a complete acquittal, such for example as complete 
drunkenness, and those other sorts that fall within the terms of the Act permitting 
only the qualified form of acquittal to which I have referred. The distinction is 
an arbitrary one and the line between the verdicts is one which is drawn by 
statute. My duty is to give effect to the statute and to decide into which 
category the present case falls. 

The Trial of Lunatics Act, 1883, s. 2 (1), provides: 

‘** Where in any indictment or informaticn any act or omission is charged 
against any person as an offence, and it is given in evidence on the trial of 
such person for that offence that he was insane, so as not to be responsible, 


(1) 119 J.P. 283; [1955] 1 All E.R. 859. 
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according to law, for his actions at the time when the act was done or 
omission made, then, if it appears to the jury before whom such person is 
tried that he did the act or made the omission charged, but was insane as 
aforesaid at the time when he did or made the same, the jury shall return a 
special verdict to the effect that the accused was guilty of the act or omission 
charged against him, but was insane as aforesaid at the time when he did the 
act or made the omission.” 


The material words are: 


“ 
. 


. it is given in evidence on the trial of such person for that offence 
that he was insane, so as not to be responsible, according to law, for his 
actions at the time when the act was done... ” 


Insanity is not a legal term and there is no such thing as a legal definition of 
insanity. This Act is concerned with responsibility more than with insanity, and 
I think that it is useful to note that in the similar provision in relation to unfitness 
to plead, insanity is given a very wide meaning indeed. Section 2 of the Criminal 
Lunatics Act, 1800, reads: 


“ce 
. 


. if any person indicted for any offence shall be insane, and shall 
upon arraignment be found so to be by a jury lawfully impanelled for that 
purpose, so that such person cannot be tried upon such indictment .. . 
it shall be lawful for the court before whom any such person shall be brought 
to be arraigned . . . as aforesaid to direct such finding to be recorded, and 
thereupon to order such person to be kept in strict custody .. .” 


The Act follows the same pattern as the one which I have to consider. One Act 
deals with insanity where the accused cannot be tried and the other with such 
insanity that he cannot be held responsible for his acts. In the case of the Act 
of 1800 it has been held that a deaf and dumb person is not fit to plead and has 
to be regarded as insane for the purposes of the Act. That shows that the Act 
of 1883 is concerned with responsibility rather than any definition of insanity; 
it predicates that it is given in evidence of the accused that he is insane, ‘‘ so as 
not to be responsible, according to law, for his actions’. The test of responsi- 
bility was laid down in M’ Naghten’s Case (1) in the following now familiar words: 


“ 


. . . to establish a defence on the ground of insanity, it must be clearly 
proved that, at the time of the committing of the act, the party accused was 
labouring under such a defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing; or, if he did know it, 
that he did not know he was doing what was wrong.” 


In the present case it is conceded that everything in that definition is satisfied 
except for the condition “‘ disease of the mind”. It is conceded for the purposes 
of this argument that the accused was labouring under a defect of reasoning; 
it is conceded also that he did not know the nature and quality of the act he was 
doing; it is conceded also that there was something wrong with his mind; but 
it is submitted that there was no disease of the mind and that what he did was 
simply due to the condition of his mind, not amounting to a disease, and that 
therefore he is not within the rule in M’Naghten’s Case (1). If that is so, then he 
is entitled to be tried on the assumption that he is sane and if the responsibility 
of his act is not proved by the prosecution he is entitled to be returned a verdict 
of not guilty. It is common ground on the evidence that the accused was 
suffering from a physical disease, namely, arteriosclerosis, or hardening of the 


(1) (1843), 10 Cl. & Fin. 200; 8 E.R. 718; sub nom. McNaughton’s Case, 4 State Tr. 
N.S. 847. 
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arteries. It had not reached the stage at which the accused was showing any 
general sign of mental trouble. Apart from a depression, not an irrational 
depression, produced by his poor state of health, there were no signs at all of 
mental trouble, and that would appear to be his physical state. How, therefore, 
did he get into a condition of unconsciousness or clouded irresponsibility when 
he committed this act? [His Lorpsurp discussed the medical evidence and 
continued:] According to the evidence there is no general medical opinion on 
what category of diseases are properly to be called diseases of the mind. The 
doctors have expressed their views, but they have expressed their views as personal 
views and not views for which they can call in aid any general body of medical 
opinion. 

The broad submission that was made to me on behalf of the defence was that 
this is a physical disease and not a mental disease, that arteriosclerosis is primarily 
a physical not a mental condition; but that argument does not go so far as to 
suggest that for this purpose those diseases that affect the mind can be strictly 
divided into those that are physical in origin and those that are mental in origin. 
That there is such a distinction is clear from the evidence. I should think that 
it would probably be recognised by medical men that there are mental diseases 
which have an organic cause; that there are disturbances of the brain which 
can be traced to some hardening of the arteries, to some degeneration of the 
brain cells or to some physical condition which accounts for mental derangement. 
It would probably be recognised that there are diseases functional in origin 
about which it is not possible to point to any physical cause but simply to say 
that there has been a mental derangement of the functioning of the mind, such 
as melancholia, schizophrenia and many other of those diseases which are 
primarily handled by psychiatrists, but that distinction is rightly not pressed as 
part of the argument for the defence in the present case. The distinction 
between the two categories is irrelevant for the purposes of the law, which is not 
concerned with the origin of the disease or the cause of it but simply with the 
mental condition which has brought about the act. It does not matter, for the 
purposes of the law, whether the defect of reasoning is due to a degeneration of 
the brain or to some other form of mental derangement. That may be a matter 
of importance medically, but it is of no importance to the law, which merely 
has to consider the state of mind in which the accused is, not how he got there. 

The distinction that emerges from the evidence of the doctor called by the 
defence, and which has been argued by counsel for the defence, is different. It 
is that arteriosclerosis is something which is capable, as I understand it, of 
becoming a mental disease but in the present case has not yet become one. It 
has not yet created any degeneration of the brain and the argument is that it is 
merely interfering temporarily with the working of the brain by cutting off the 
supply of blood in the same way as concussion might. The test, therefore, that 


I am invited to apply is to say that this disease at this stage is purely physical; } 


when it interferes with the brain cells so that they degenerate it then becomes & 
disease of the mind. There again I should think that is a very difficult and 
complicated principle to apply for the purposes of the law. I should think that 
it would be a matter of some difficulty medically to determine precisely at what 
point degeneration of the brain sets in and it would mean that the verdict 
depended on the medical evidence. It is the effect which is produced on the 
mind and not the precise cause of producing it which is relevant. Moreover, the 
Trial of Lunatics Act, 1883, is not in any way concerned with the brain but with 
the mind, in the sense that the term is ordinarily used when speaking of the 
mental faculties of reasoning, memory and understanding, particularly in the 
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present case the faculties of reasoning and understanding. If one read for 
“ disease of the mind ” “ disease of the brain ”’ it would follow that in many cases 
pleas of insanity would not be established because it would not be established 
that the brain had been affected either by degeneration of the cells or in any 
other way. In my judgment, the condition of the brain is irrelevant and so is 
the question whether the disease is curable or incurable, or whether it is temporary 
or permanent. There is no warranty for introducing those considerations into 
the definition of the M’Naghten rules. Either temporary or permanent insanity 
is sufficient to satisfy them. 

I therefore accept the argument of counsel for the prosecution. He stresses 
the order of the words [i.e., in the rule stated in M’Naghten’s Case (1)] that I 
have to apply, namely: 


“ 


. . the party accused was labouring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality of the 
act he was doing.” 


It is not labouring under a disease of the mind which produces the defect of 
reasoning, but the paramount thing that has to be looked for is the defect of 
reasoning. The prime thing is to determine what is admitted in the present 
case, namely, whether or not there is a defect of reasoning, and in my judgment 
the words “ from disease of the mind ”’ are not to be construed as if they were put 
in for the purposes of distinguishing between diseases of the mind and diseases 
of the body, diseases which had mental or physical origin, but they were put in 
primarily for the purpose of limiting the effect of the words “‘ defect of reason ”’. 
A defect of reason is by itself normally enough to make the act irrational and 
therefore to deny responsibility in law, but it was not intended by that rule that 
it should apply to defects of reason which were caused simply by brutish stupidity 
without rational power. It was not intended that the law should say of a 
person: “* Although with a healthy mind he nevertheless had been brought up 
in such a way that he had never learned to exercise his reason, and therefore he 
is suffering from a defect of reason ’’. The main object, in my judgment, was that 
it should be decided whether there was a defect of reason which had been caused 
by a disease affecting the mind; if it were so decided, then there would be 
insanity within the meaning of the rule in M’ Naghten’s Case (1). The hardening 
of the arteries is a disease which is shown on the evidence to be capable of affecting 
the mind in such a way as to cause a defect, temporarily or permanently, of its 
reasoning and understanding, and is thus a disease of the mind within the meaning 
of the rule. I shall therefore direct the jury that it matters not whether they 
accept the medical evidence of the prosecution or the defence, but that on the 
whole of the medical evidence they ought to find that there is a disease of the 
mind within the meaning of the rule. 

[After the jury had heard speeches of counsel and the summing-up they returned 
a verdict of Guilty but insane. DrEvuin, J., then ordered the accused to be kept 
in strict custody until Her Majesty’s pleasure should be known.] 


Order accordingly. 

Solicitors: Director of Public Prosecutions; Farnfield & Nicholls, Warminster. 
G.F.L.B. 

(1) (1843), 10 Cl. & Fin. 200; 8 E.R. 718; sub nom. McNaughton’s Case, 4 State Tr. 


N.S. 847. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., ORMEROD AND DONOVAN, JJ.) 
BASSETT v. EVANS 
June 28, 1956 


Mine—Coal mine—Safety regulations—Apparatus producing flame—Oxyacetylene 
burner taken below ground without authority—Absence of manager on leave— 
Under-manager appointed to act—Liability of manager—Coal Mines Act, 1911 
(1 and 2 Geo. 5, c. 50), 8. 3 (2) (a); 8. 35 (1). 

The appellant, who was the manager of a coal mine, before going on leave 
appointed, under s. 3 (2) of the Coal Mines Act, 1911, a duly qualified person to 
carry out his duties. A few days before he left the appellant gave instructions for 
certain work to be carried out at the entrance to the mine, saying inter alia: “‘ We 
will pull these half rings out and then those that are in the cement I will have 
burnt out ’’. While the appellant was on leave the rings were burnt out, and for 
that purpose an oxyacetylene burner was used about ten yards inside the entrance 
to the mine. No application for permission to use this burner had been made to 
the persons competent to grant such permission, and its use in the mine contravened 
s. 35 (1) of the Act. Justices convicted the appellant of an offence under s. 75 of the 
Act arising out of this contravention on the ground that the appellant was the 
manager of the mine. Under s. 75 it is a defence to the manager to prove “ that 
he has taken all reasonable means by publishing and to the best of his power 
enforcing ” the provisions of s. 35. On appeal by the appellant against conviction, 

Hep: that the conviction must be quashed, as (i) by appointing a duly qualified 
person under s. 3 (2) to act in his absence, the manager ceased to be clothed with 
the responsibility of a manager under the Act and the responsibility and 
liability under s. 75 devolved on the person appointed in his place; (ii) on the facts 
the appellant had discharged the onus of proving a defence under s. 75. 

CasE StTaTED by justices for the borough of Port Talbot. 

On Nov. 29, 1955, an information was preferred by the respondent against the 
appellant charging the appellant with an offence contrary to s. 35 (1), s. 75 and 
s. 101 of the Coal Mines Act, 1911, and alleging that on June 27, 1955, he was 
manager of Glenhafod Mine in the county of Glamorgan in which there was on 
that day a contravention of s. 35 (1) of the Coal Mines Act, 1911, as amended by 
art. 2 of the Coal Mines (Lighting and Contraband) General Regulations, 1949 (S.L. 
1949 No. 924), in that in the said mine in which safety lamps were required, a 
person had in his possession an article prohibited under that section, to wit, an 
article that was capable of producing a flame, to wit, an oxyacetylene burner, 
such burner not having been authorised to be taken below ground by that Act 
or by the Minister of Fuel and Power or by the divisional inspector. 

On the hearing of the information at Port Talbot magistrates’ court on Jan. 5, 
1956, the following facts were found. On the morning of June 27, 1955, an oxy- 
acetylene burner was used at a point ten or twelve yards inside the entrance of the 
mine, @ cutting into a hillside, by two persons employed there, for the purpose of 
burning out “rings”’. Glenhafod was then a mine in which safety lamps were 
required to be used. No application had been made for permission to use the 
oxyacetylene burner, the respondent being the person competent to grant such 
authority. No safety precautions were carried out during the burning operation, 
and when the burning operation was performed eighty-eight workmen were at 
work in the mine. The appellant was the manager of Glenhafod colliery; he was, 
with permission, away on leave from the colliery when the operation was per- 
formed. By letter dated June 22, 1955, the under-manager, a Mr. Clarke, had been 
duly appointed to act as manager of Glenhafod colliery for the period of the 
appellant’s absence on leave. On June 24, 1955, the appellant gave oral instruc 
tions for certain work to be carried out at the entrance to the colliery, and in the 
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course of his instructions said, inter alia, ‘“‘ We will pull these half rings out and 
then those that are in the cement I will have burnt out”. The evidence before 
the magistrates’ court included the evidence of the respondent, who was senior 
district inspector of mines and gave evidence that, among other matters, on 
Aug. 3, 1955, he saw the appellant who made the following statement: 


“In the company of Evan Jones, repairer, David Jones, repairer, Allan 
Derrick, mason and Caradock Watkins, mason, I inspected the place on 
Thursday, June 23 and told them I would not be here next week and was 
not happy about leaving the job. I instructed them to get sidewalls in the 
side here and get girders in and a layer of cement about four inches thick 
on the girders as a roof. I would like this done before the week end. This 
was done by Friday, June 24. Then I went to the place and told David 
Jones ‘On Sunday knock the cement out to form a refuge hole, and next 
week pull all the tangers and timbers out which are holding the top back, 
and then pull muck on top of the layer of cement forming a new roof.’ 

“In the general conversation I said ‘ We will pull these half rings out 
and then those that are in the cement I will have burnt out.’ 

“IT thought I had given them sufficient work for the week I was away 
without taking any arches out. 

“It was my intention to apply for an exemption to allow arches to be 
burnt out during a week-end. 

“ The first I knew that arches had been burnt out was on Sunday, July 3 
when Mr. Clarke came to see me at my home.” 


The appellant gave evidence stating (i) that he had set to work to improve the 
entrance to the colliery and had in fact carried out certain alterations; (ii) that 
before he went on leave he gave instructions for certain additional work to be 
done; (iii) that he had not given instruction to burn out the rings and that it 
was not his intention that burning should be carried out until he came back from 
leave; (iv) that he would not have carried out the burning without permission, 
and that such burning was carried out without his authority, and (v) that 
he did not warn the workmen or Mr. Clarke (the under-manager appointed to 
act in the appellant’s absence) not to carry out the burning without permission. 

It was contended on the part of the appellant that there was no sufficient 
evidence to support a conviction; that the prosecution had adduced no proof 
that the work executed at the colliery on June 27, 1955, was done by the order 
or direction of the appellant; that the appellant had no knowledge that the 
work complained of by the respondent was being carried out or contemplated 
on June 27, 1955; that the appellant proved that the provisions mentioned in 
8. 75 of the Coal Mines Act, 1911, were published and enforced by the appellant 
to the best of his power and that the work was done while the appellant was 
away on leave, and that he was exempted from carrying out the duties of manager 
by reason of s. 3 (2) of the Act. The respondent contended that the appellant 
was at all material times the manager of the mine; that there had been a contra- 
vention of s. 35 of the Act; and that the appellant had not proved that he had 
taken all reasonable means by publishing and to the best of his power enforcing 
the provisions of Part 2 of the Act to prevent that contravention. The justices 
were of opinion, among other matters, that when on June 24, 1955, the appellant 
gave certain instructions to his workmen he failed to give them with sufficient 
clarity; and that although the appéllant was not the de facto manager on June 
27, 1955, the initial cause of the contravention was his failure in the respect last 
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mentioned. The justices convicted the appellant and fined him £5. The 


appellant appealed. 
H. Edmund Davies, Q.C., and A. T’. Davies for the appellant. 
Rodger Winn for the respondent. 


ORMEROD, J., after stating the offence alleged, the facts found by the 
justices and the appellant’s conviction, continued: The scheme of the Coal 
Mines Act, 1911, stated very shortly, is this. By s. 2 of the Act there must be a 
manager in every mine; s. 3 (1) provides that in every mine required to be under 
the control of the manager daily personal supervision must be exercised by the 
manager, and, if there is an under-manager, by himalso. Section 3 (2) provides: 


**In cases where, on account of the absence of the manager or under- 
manager on leave or from sickness or any other temporary cause, such 
daily personal supervision as is required by this section cannot be exercised, 
arrangements shall be made for the duties of the manager or under-manager, 
as the case may be, in respect of daily personal supervisionbeing performed— 


(a) in the absence of the manager, by the under-manager, if any, or by 
@ person not under the age of twenty-five years and holding a first or 
second-class certificate of competency under this Act, appointed in 
writing by the owner or agent; 

(b) in the absence of the under-manager, in the case of a mine for 
which a separate under-manager is required by this Act to be appointed, 
by a person not under the age of twenty-five years and holding a first 
or second-class certificate of competency under this Act appointed as 
aforesaid. 


** And any person performing the duties of a manager or under-manager 
whether under this or under the last preceding section, shall have the same 
responsibility, and shall be subject to the same liability, as the person 
whose duties he is performing.” 


There is no doubt that in the present case the under-manager who was appointed 
to act as manager in the appellant’s absence was a competent person so to be 
appointed, and all the necessary formalities were complied with so far as his 
appointment was concerned. The appellant’s contention is that during the 
time of his leave the duties and responsibilities which normally fell on him as 
manager were taken over by the under-manager by virtue of the appellant’s 
compliance with the provisions of s. 3 (2) of the Act. 
Section 75 of the Act says this: 


** Any person who contravenes or does not comply with any of the pro- 
visions of this Part of this Act shall be guilty of an offence against this Act, 
and, in the event of any contravention of or non-compliance with any of the 
provisions of this Part of this Act by any person whomsoever, the owner, 
agent, and manager of the mine shall each be guilty of an offence against 
this Act, unless he proves that he had taken all reasonable means by publish- 
ing and to the best of his power enforcing those provisions to prevent that 
contravention or non-compliance.” 

There is no doubt that in the present case there was a contravention of or non- 
compliance with the provisions of the Act. There was an offence against s. 35 (2) 
of the Act and, in those circumstances, the responsibility is not only on the person 
who actually contravenes the section of the Act but also on the other persons 
mentioned in s. 75, viz., the owner, agent and manager, unless the manager 
can prove that he has taken all reasonable means by publishing and to the best 
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of his power enforcing those provisions to prevent that contravention and non- 
compliance. The appellant says: ‘“‘I did all that was necessary on June 24 
before I went on leave. I appointed a competent manager who is qualified in 
accordance with the Act, and there is nothing else I could have done and, in 
those circumstances, when I was away on leave I had ceased temporarily to be 
manager. The man appointed to take my place was manager in my place, and 
he, if anyone, was responsible. He was responsible unless he could show that 
he had taken all reasonable steps to prevent this contravention’. Further, the 
appellant’s case is this: Even if that is not a sound contention in law, there is no 
evidence at all of any lack of care, and on the facts found by the justices and on 
the facts before the court the justices should have found that the appellant had 
taken all reasonable means by publishing and to the best of his power enforcing 
the provisions to prevent contravention or non-compliance. 

Counsel for the respondent, so far as the first point is concerned, argues that 
this conviction must stand because at the time of the contravention the appellant 
was in fact the manager of the mine; it is true that he was away on leave, and that 
he had properly delegated his duties to his under-manager, but nevertheless he 
was still the manager of the mine and therefore was still liable in the terms of 
s. 75 unless he could prove that he had taken the reasonable means which are 
set out in that section. For my part, I do not accept that contention. I 
think that the position is that under s. 3 the intention of the legislature is that 
if a manager is unable to act for any of the reasons in s. 3, that is to say, by 
reason of leave or sickness, if he properly appoints another person, he does 
for the time being cease to be the manager. He ceases to be clothed with 
the responsibility which a manager has in the terms of the Act; those responsi- 
bilities are taken over by the man who is appointed in his place, and that person, 
who is de facto the manager, having been properly appointed is the person who 
is liable to be convicted under s. 75 unless he discharges the burden that is on him. 

That is the view which I take of the submission of the appellant on the first 
point, but even if that is wrong, I find it difficult to see how this conviction can 
be upheld. The justices appear to have found that when, before he went on 
leave on June 24, the appellant said: ‘‘ We will pull these half rings out and then 
those that are in the cement I will have burnt out ”, in some way or other he 
was giving instructions to the workpeople to burn out these rings, and that he 
had not made those instructions sufficiently clear with the result that he had not 
taken reasonable steps to prevent a contravention of this kind happening, and 
that this particular contravention had happened because of the lack of clarity 
in his instructions. It is on that finding alone that the justices have come to 
the conclusion that the appellant is liable. What that finding really means, I 
think, is that the appellant has not discharged this burden on him because he 
did not anticipate that some contravention of this kind might happen and did 
not instruct his substitute that he must not allow this contravention to happen, 
that is to say, has not said: ‘‘ It may be that the men will start burning out these 
rings, and of course in no circumstances must you allow them to do that unless 
you first of all give the proper notice to the inspector”. In my view, the evidence 
in the present case is abundantly clear that even if in law he is liable as manager 
—I do not think that he is for the reasons which I have given--—he has on the 
evidence amply discharged the duty which is laid on him by s. 75, and that the 
justices had no reason for finding otherwise. In those circumstances, this appeal 
in my view must be allowed, and the case must be sent back to the justices to 


have the conviction™ quashed. 
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DONOVAN, J.: I agree. I will assume for the purpose of argument that 
counsel for the respondent is right when he says that the appellant was manager, 
and that there being a contravention the appellant is made liable under the 
drastic provisions of s. 75 despite being on leave unless he proved that he had 
taken all reasonable means to prevent the contravention. Even so, the appellant 
had ensured, or helped to ensure, that a properly qualified person was appointed 
manager in his place for the period of his leave, and by s. 3 (2) that deputy has 
the same responsibility as the appellant. Prima facie, therefore, it seems to me 
that he had taken all reasonable steps to prevent contraventions of the Act during 
his absence; but the justices now have said: No, because he did not give instruc- 
tions sufficiently clearly about a particular operation. He said: “. .. I will 
have [the rings] burnt out’. Apparently he should have said to his deputy: 
‘** Do not take a naked light into the mine while I am away ”’, but why should he 
have to assume such an act of insanity on the part of anybody, let alone a 
properly qualified deputy? He was reasonably entitled to assume that the 
deputy manager would never do any such thing and, that being so, I think he 
establishes his defence under s. 75, and I agree with the order proposed. 


LORD GODDARD, C.J.: I agree with both judgments, and I need not 
add anything. 

Appeal allowed. 

Solicitors: Sharpe, Pritchard & Co., for T. D. Windsor Williams, Neath; 


Treasury Solicitor. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND Donovan, JJ.) 
June 28, 1956 
HARRISON v. SHEARS 


Gaming—Use of room for ready-money betting office—Pool betting business— 
Receipt of money by agent at place of employment—Betting Act, 1853 (16 and 17 
Vict., c. 119), ss. 1, 3—Pool Betting Act, 1954 (2 and 3 Eliz. 2, c. 33), s. 10 (2). 

Section 10 (2) of the Pool Betting Act, 1954, provides: “‘ Section 1 of the Betting 
Act, 1853, so far as it relates to the opening, keeping or using of houses, offices, 
rooms or other places for the receipt of money, shall not apply in relation to pool 
betting business carried on by post by a registered pool promoter.” 

Three officials of a football supporters’ club were registered under s. 1 of the Act 
as promoters of a pool betting business. They appointed a number of agents, of 
whom the appellant was one. Each week he received completed forecast coupons 
and the accompanying stake money at a room in his employers’ place of business 
from some forty competitors whom he had enrolled there, bought a postal order 
for the total amount of money received, and sent it with the coupons by post to 
the promoters’ offices. The collection of the money on the premises was without 
the knowledge of the appellant’s employers. A stipendiary magistrate convicted 
the appellant of using a room for the purpose of a ready money betting office, 
contrary to ss. 1 and 3 of the Betting Act, 1853. On appeal, 

Hep: that the conviction was right (i) as the appellant was the agent of the 
promoters and payment to an agent was not permitted by s. 10 (2) of the Act; 
and (ii) the place where the money so received by the appellant was sufficiently 
localised to constitute it a betting office. 


Case StatepD by Kingston-upon-Hull stipendiary magistrate. 
At Kingston-upon-Hull magistrate’s court an information was preferred by 
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the respondent Shears, a police officer, charging the appellant, Jack Harrison, 
with using a room for the purpose of a ready-money betting office, contrary to 
ss. 1 and 3 of the Betting Act, 1853. 

The magistrate found that three officials of the Hull City Supporters’ Club 
were registered with the local authority under s. 1 of the Pool Betting Act, 1954, 
as promoters of a pool betting business known as “‘ Tiger Pools ’. They appointed 
thirty agents of whom the appellant was one. He was employed as a compositor 
by printers at their premises at 26, Scale Lane. Each week he received completed 
forecast coupons with accompanying stake money from some forty competitors 
whom he had enrolled at 26, Scale Lane, bought a postal order for the total 
amount of stake money received, and sent it with the coupons by post to the 
promoters’ office. The collection of the stake money at the printer’s premises 
was without the knowledge of his employers. The magistrate convicted the 
appellant, who now appealed. 


Quass, Q.C., and Wilkes for the appellant. 
Stogdon for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by the stipendiary magis- 
trate for Kingston-upon-Hull, before whom the appellant was charged as “‘ being 
a person using a certain room in the premises, No. 26, Scale Lane ’’, who used the 
same, putting it shortly, as a ready-money betting office, and the only points 
raised are (i) whether or not the appellant had a defence under s. 10 (2) of the 
Pool Betting Act, 1954, and (ii) whether or not the place was sufficiently localised 
to be called a betting office. 

There is in Hull a football supporters’ club formed for getting money, which 
runs a football pool. Many attempts have been made, some lawful, some 
unlawful, by such supporters’ clubs, and one of the objects, no doubt, of the 
Pool Betting Act, 1954, was to try to clear up difficulties which had arisen and 
to say under what terms such supporters’ clubs could be conducted. Section 10 
provides: 


(1) The Ready Money Football Betting Act, 1920, shall cease to have 
effect as respects any pool betting business carried on by post by a registered 
pool promoter. (2) Section 1 of the Betting Act, 1853, so far as it relates 
to the opening, keeping or using of houses, offices, rooms or other places for 
the receipt of money, shall not apply in relation to pool betting business 
carried on by post by a registered pool promoter ”’. 


There were registered pool promoters in this case who carried on “ Tiger 
Pools” at Fleet Chambers, Jameson Street, Hull, and if money in respect of 
pool betting business had been sent to them by post and received by them by 
post, no offence would have been committed. But they did not find that that 
was a satisfactory way of carrying on business, so they appointed a number of 
agents and paid them ten per cent. commission to get as many people as they 
could to pay money to them for transmission to their principals, the promoters 
of the pools. That seems to me contrary to what the Act intends. If that 
sort of thing is allowed it will have the effect of taking s. 10 (2) out of the Act 
altogether. In my opinion, it is impossible to say that handing over money to 
such agents, who remit the money to the promoters, is permitted by s. 10 (2). 
It clearly is not. 

The only other point arises from the fact that the appellant is a compositor 
at some printing works and the money is paid to him in a room there and I dare 
say in other parts of the building, his masters not knowing that he is carrying on 
this business as agent for the football pools on their premises. It seems to me 
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that, if he is there carrying on a regular business by reason of people coming to 
him and saying: ‘‘ Would you mind posting this bet ’’, that is an office which 
he uses as one of the agents or collectors for the scheme. It seems to me im- 
possible on the facts found by the learned magistrate to say that there is not a 
very well localised place, namely, 27, Scale Lane, where this agent receives the 
money. For these reasons, I think the magistrate was right, and there was no 
answer to this summons. 

ORMEROD, J.: I agree. Two points were taken on behalf of the appel- 
lant. In the first place, it was said that the appellant was not the agent of the 
promoters for the purpose of receiving money, but was the agent of the subscriber. 
It is abundantly clear that he was the agent of the promoters. Rule 5 of the 
club rules provides: 

‘** The person making the forecast shall have the free choice of two alterna- 
tive ways of paying his stake money, namely, either (i) sending a postal 
order or money order along with his coupon or coupons by separate post to 
the promoters’ office, or (ii) handing the amount of his stake in cash along 
with his coupon or coupons to a duly appointed agent of the promoters.” 


That is what the appellant was. It is clear from the facts found by the learned 
magistrate that his duties included, not only canvassing for new subscribers and 
handing coupons to subscribers, but also collecting the money and keeping a 
book which was supplied by the promoters for the purpose of entering the money 
received from the various subscribers week by week and then forwarding the 
amount to the promoters by post. He was not allowed to go into the office. 
Surely that is not a compliance with s. 10 (2) of the Pool Betting Act, 1954. 
It is abundantly clear from the facts found by the learned magistrate that 
when the appellant received the money he received it as an agent for the 
promoters and not as agent for the subscribers. 

So far as the other point is concerned, I think that the position is made abun- 
dantly clear from the facts found by the learned magistrate. Only in one case 
since the pools were founded has any subscriber paid his money direct to the 
office by*post. In all the other cases the money has been paid to the various 
agents who are appointed for the specific purpose of collecting it. The appellant 
made a habit, according to the findings of fact in the Case Stated, of using a 
certain room to which he had access in his employers’ works and over which he 
had a certain amount of control for the purpose of receiving the moneys, keeping 
his accounts, and transacting his business as agent. In those circumstances, it 
appears beyond any possible doubt that he was carrying on this business in a 
** place ’’, and, in those circumstances, s. 10 (2) can afford him no defence at all. 
In my opinion, this appeal must be dismissed. 


DONOVAN, J.: I agree. Rule 8 of the club rules, which provides in 
effect that the bet shall not be operative until duly and in time received in the 
promoters’ office, does not help the appellant, because it is not consistent with 
his being the promoters’ agent when he collects the bet, as he clearly does. Such 
a rule as r. 8 would be necessary in any event as a provision if something goes 
astray with the arrangements, as sometimes happens, and the money never 
reaches the promoters at all. 

Appeal dismissed. 
Solicitors: D. J. A. Griffiths, for Thompson, Cook & Babington, Kingston-upon- 
Hull; Sharpe, Pritchard & Co., for J. F. Croft, Kingston-upon-Hull. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp GoppDarD, C.J., ORMEROD AND Donovan, JJ.) 


R. v. CORNWALL QUARTER SESSIONS APPEAL COMMITTEE. Ez parte 
KERLEY 


June 28, 1956 


Food and Drugs—Food unfit for human consumption—M eat—Carcase condemned 
by justice—Executive, not judicial, act—No appeal to quarter sessions—Food 
& Drugs Act, 1938 (1 & 2 Geo. 6, c. 56), s. 10 (3), s. 88. 

Where an authorised officer of a local authority, under s. 10 (1) of the Food and 
Drugs Act, 1938, has seized meat which appears to him to be unfit for human 
consumption and a justice has condemned it as such under s. 10 (3) and ordered it 
to be destroyed, no appeal lies to quarter sessions against the order of the justice as 
he is acting in an executive capacity and not as a court of summary jurisdiction. 

Morron for order of prohibition. 

The applicant, William Kerley, who was a sanitary inspector of the Wadebridge 
Rural District Council, so that part of his duties was to act as a meat and food 
inspector for the council, applied for an order of prohibition directed to the Appeal 
Committee of the Court of Quarter Sessions for the County of Cornwall to prohibit 
the committee from hearing an appeal by the respondent, Richard Peter Mon- 
tague Whittington, from an order of a justice of the peace made on Oct. 10, 1955, 
and described in the notice of appeal as “an order of the court of summary 
jurisdiction of the petty sessional division of Wadebridge,’’ condemning the 
carcase of a cow and ordering it to be destroyed as appearing to be unfit for human 
consumption. 

On Oct. 1, 1955, the applicant inspected the carcases of two cows which 
belonged to the respondent and were deposited at the slaughter house at Wade- 
bridge for the purpose of sale or of preparation for sale. As the carcase of one 
cow appeared to the applicant to be unfit for human consumption, he seized it 
and brought it, on Oct. 10, 1955, before two justices of the peace for examination 
and condemnation. One of the justices then made the order in respect of which 
the respondent had given notice of appeal. 

The grounds on which the order of prohibition was sought were that the 
order appealed against was an executive order of justices of the peace, made in 
pursuance of s. 10 (3) of the Food and Drugs Act, 1938, that the appellant had 
no right of appeal against the order to quarter sessions, and that, accordingly, 
the appeal committee had no jurisdiction to hear the appeal. 


Skelhorn, Q.C., and Mildon for the applicant. 
Edmund Davies, Q.C., and Worsley for the respondent. 


LORD GODDARD, C.J.: Counsel for the applicant in this case moves for 
an order of prohibition directed to the appeal committee of quarter sessions 
for the county of Cornwall to prohibit them from hearing an appeal of which 
notice has been given by the respondent, Richard Peter Montague Whittington, 
against an order, as it is called, of justices of the peace condemning the carcase 
of a cow as appearing to be unfit for human consumption under s. 10 of the Food 
and Drugs Act, 1938. An appeal is a statutory remedy. Unless a statute gives 
a right of appeal, there cannot be an appeal against any order, whether it is 
made administratively or whether it is made judicially. Section 88 of the Food 
and Drugs Act, 1938, provides: 


‘“‘ Where a person aggrieved by an order, determination or other decision 
of a court of summary jurisdiction under this Act, or under any regulation 
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made under this Act, is not by any other enactment authorised to appeal 
to a court of quarter sessions, he may appeal to such a court.” 


Therefore, the question here is whether this is an order of a court of summary 
jurisdiction. 
Section 10 of the Food and Drugs Act, 1938, provides: 

“* (1) An authorised officer of a local authority may at all reasonable times 
examine any food intended for human consumption which has been sold, or 
is offered or exposed for sale, or is in the possession of, or has been deposited 
with or consigned to, any person for the purpose of sale or of preparation for 
sale, and, if it appears to him to be unfit for human consumption, may seize 
it and remove it in order to have it dealt with by a justice of the peace. 
(2) An officer who seizes any food under the preceding sub-section shall 
inform the person in whose possession it was found of his intention to have 
it dealt with by a justice of the peace, and any person who under the last 
preceding section might be liable to a prosecution in respect of the food shall, 
if he attends before the justice upon the application for its condemnation, be 
entitled to be heard and to call witnesses. (3) If it appears to a justice of the 
peace that any food brought before him, whether seized under the provisions 
of this section or not, is unfit for human consumption, he shall condemn it 
and order it to be destroyed, or to be so disposed of as to prevent it from 
being used for human consumption.” 


Section 10 (3) is the material sub-section. Section 10 (4) provides that, if on the 
food being brought before a justice he refuses to condemn it, the owner of the 
food shall be compensated for any deterioration in its value resulting from 
the seizure. 

Before the Act of 1938, or, at any rate, when this procedure was governed by 
the former Public Health Acts, it is clear, and is conceded by counsel for the 
respondent, that an appeal could not be allowed because it was held in White v. 
Redfern (1) that a justice acting in this respect was acting, not judicially, 
but administratively. Fretp, J., in that case, did call attention to the 
fact that it would seem wrong that a man’s property should be seized and 
condemned without his being heard on the subject. It is quite possible in a 
case of this sort that the owner might be able to say that he was not exposing, 
and had no intention of exposing, the food for sale, or, perhaps, that, although 
the meat appeared to be bad, it was not bad. Accordingly, when the Act 
of 1938 was passed, the matter to which Frexp, J., had referred was put right 
by s. 10 (2), which requires the officer to give notice to the person in whose 
possession the food was found and to allow the person who may be liable to be 
prosecuted for having the food in his possession an opportunity of coming before 
the justice who is asked to condemn it and to state his case why it should not be 
condemned. This is a matter, however, with which it is essential to deal in a 
rapid manner. Frexp, J., said that ‘‘ rapid and summary proceedings should be 
taken,” and he went on to say: ‘ 

** It is necessary therefore that the power to take these measures should be 
entrusted to some person of authority, who will not be likely to abuse them, 
and who will be in a position to act promptly.” 

Accordingly, under s. 10 (1) of the Act of 1938, the person who may seize the food 


must be an authorised officer, who may be supposed to be regarded by the local 
authority as a sensible person and one who can be relied on to act properly, and 


(1) (1879), 44 J.P. 87; 5 Q.B.D. 15. 
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there is also a provision that a justice must examine it. One knows in practice 
how often there are seizures in markets like Smithfield and Billingsgate, and even 
in Covent Garden, and, no doubt, also in country markets. If the sanitary 
inspector, or whoever is entrusted with the duties under s. 10, finds food which, 
in his opinion, is putrid, stinking, or going bad, he seizes it and carries it before a 
justice. The person in whose possession it was must now be warned under s. 10 (2), 
but the matter cannot be kept in suspense for a long time in the ordinary way. 
The food must be brought quickly to the justice, who has to look at it to form his 
own opinion whether or not it is bad. In some cases it may be necessary for a 
justice to be informed why the food is said to be bad, but I do not think that the 
justice is acting judicially. He is really acting as a sort of superior inspector of 
nuisances, and in saying that I do not mean any disrespect to justices. The 
authorised officer brings the food before the justice and says, in effect: “‘ In my 
opinion, this is bad, do you agree ?”’ If the justice does agree, he then says, in 
effect: ‘“‘ I condemn it, take it away and destroy it”. It may be taken out to 
sea or buried or burned. Section 10 (3) says: “... he shall condemn it and 
order it to be destroyed, or to be so disposed of as to prevent it from being used 
for human consumption ”’. In acting so, it does not seem to me that the justice 
is acting in any more elevated position than as a superior inspector. He is some- 
body to check the action of the authorised officer of the local authority and to give 
a safeguard to people that their property will not be improperly destroyed. At 
the same time, he is exercising very much the same sort of jurisdiction as a local 
authority can exercise with regard to what are called statutory nuisances. If they 
find a statutory nuisance, they deal with it and, if necessary, they abate it. 

I have considerable doubt whether, when the justice condemns the food and 
orders it to be destroyed, there is any necessity to draw up any order. It is, 
no doubt, convenient to have a minute of the destruction, but the clerk need not 
be there. The food which has been seized can be taken to the justice’s house, or 
it can be dealt with by a justice in the street, and in places like London that, 
no doubt, often happens. The seized food is not taken to the police courts, but 
is put before a justice wherever he may be found, and he is asked to look at it 
and to form his own opinion on it. I think it is impossible to say that the justice 
is there acting as a court of summary jurisdiction. A court of summary jurisdic- 
tion, in the ordinary way, assumes jurisdiction to try matters which are brought 
before them on information or complaint, information if it is a criminal matter, 
complaint if it is a civil matter. No information or complaint has to be laid 
under s. 10 of the Act of 1938. The justice is invited to decide on sight, after 
hearing the person whose property has been taken, if that person chooses to be 
present with any witnesses. After hearing him, the justice simply says whether 
or not he thinks that the food ought to be condemned. If he does condemn it, he 
tells the inspector how to deal with it. I do not think that, in so doing, the 
justice is acting as a court of summary jurisdiction. The cases in which a single 
justice, sitting as a court, can convict a person of an offence are very rare*. In 
this case, power is given to one justice to condemn food. In my opinion, the 
justice in so doing is acting administratively and is not acting as a court of 
summary jurisdiction. It has to be remembered that food can be condemned 
only after examination; it cannot always be kept until the next quarter sessions. 
In the present case, the meat was seized on Oct. 1, 1955, and the appeal would 
come before the court of quarter sessions which will be sitting in July, 1956. 
It was impossible for the meat to be kept, and the justices who will sit in quarter 
sessions will not be able to see the meat, as did the justice who condemned it in 
October, 1955. For these reasons, I think that the justice was not sitting as a 
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court of summary jurisdiction, and no appeal is given by any statute, and, 
therefore, there is no appeal. 


ORMEROD, J.: I agree. 


DONOVAN, J.: I also agree. The mere fact that there is a dispute and 
that witnesses may be called and heard does not of itself show that the proceeding 
is judicial or that there is a lis between the parties. One has also to consider, 
as well as those matters, what the tribunal is actually doing. In this case it is 
deciding whether meat is fit for human consumption, a matter to be dealt with 
by inspection, assisted in some cases by evidence which the party objecting 
requires to be called. In my opinion, that is not a judicial process but an execu- 
tive act, and the justice in deciding it is really an agent of the executive and not 
@ person exercising judicial office, although he has to bring qualities of impar- 
tiality and fairness to bear on the problem. 

Order of prohibition granted. 


Solicitors: Robbins, Olivey & Lake, for Stephens & Scown, St. Austell; Cham- 
pion & Co., for Spencer, Gibson & Sutton, Sutton. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp GopDARD, C.J., ORMEROD AND Donovan, JJ.) 
June 29, 1956 


R. v. TOTTENHAM & DISTRICT RENT TRIBUNAL. Ez parte 
NORTHFIELD (HIGHGATE), LTD. 


Rent Control—Reference to tribunal—Power of assignee of lease to refer contract— 

Furnished Houses (Rent Control) Act, 1946 (9 & 10 Geo. 6, c. 34), s. 2 (1). 

An assignee of the lease of premises let furnished is not entitled to refer the contract 
= et to a rent tribunal under s. 2 (1) of the Furnished Houses (Rent Control) 

ct, j 

Per Lorp Gopparp, C.J.: Where the question arises whether a rent tribunal 
has jurisdiction and a clear question of law not depending on particular facts is 
raised, there is no reason why application should not be made for prohibition rather 
than that the point should be taken before the tribunal and application subsequently 
be made for certiorari if the decision of the tribunal is adverse to the applicants. 

Morron for order of prohibition. 

The applicants, Northfield (Highgate), Ltd., obtained leave to apply for an 
order of prohibition to restrain the Tottenham and District Rent Tribunal from 
proceeding to hear a reference purporting to be made under s. 2 (1) of the Fur- 
nished Houses (Rent Control) Act, 1946. The applicants were the owners of a 
block of flats in Highgate. By a lease dated Mar. 14, 1949, they had granted 
a lease of a flat to a Mrs. Oram for a term of seven years from Mar. 25, 1949, at a 
rent which included payment for services. That lease was assigned on Mar. 4, 
1954, to a Mr. and Mrs. Salviche. On Feb. 7, 1956, the assignees sought to refer 
the lease to the Tottenham and District Rent Tribunal. The applicants now 
moved for an order of prohibition to restrain the rent tribunal from hearing 
that reference on the ground that an assignee of a lease was not entitled to refer 
the lease under s. 2 of the Act of 1946. 


Ackner for the applicants. 
Avgherinos for the assignees of the lease. 
Rodger Winn for the tribunal. 
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LORD GODDARD, C.J.: Counsel in this case moves for an order of 
prohibition to prohibit the Tottenham and District Rent Tribunal from pro- 
ceeding with a reference under the Furnished Houses (Rent Control) Act, 1946, 
by a Mr. and Mrs. Salviche. They endeavoured to refer to the tribunal a 
lease of a flat (which is for the purposes of this Act a furnished flat) dated 
Mar. 14, 1949, for seven years of which they are the assignees. The only possible 
question in this case is whether an assignee of a lease is entitled to refer the lease 
under which he or she holds to the tribunal, and that depends entirely on the 
wording of the Act. 

In spite of the gallant efforts of counsel for Mr. and Mrs. Salviche I think that 
this case is quite unarguable. The only question is whether Parliament has 
included assignees as persons entitled to refer a lease. I look, therefore, at 
s. 2 (1) of the Furnished Houses (Rent Control) Act, 1946, which says this: 


“* Where a contract has, whether before or after the passing of this Act, 
been entered into whereby one person (hereinafter referred to as the ‘ lessor ’) 
grants to another person (hereinafter referred to as the ‘lessee ’) the right 
to occupy as a residence . . . it shall be lawful for either party to the con- 
tract or for the local authority to refer the contract to the tribunal for the 
district...” 


This is the only section in the Rent Acts, so far as I know, which uses the expres- 
sion “‘ lessor and lessee’ and not “landlord and tenant”. It is also the only 
section in the rent restriction legislation which uses the expression “ It shall be 
lawful for either party to the contract”’. Parliament is always presumed to 
know the law and to be legislating with regard to the condition of the law as it 
exists at the time when the legislation is passed; and it has been the common law 
in this country for hundreds of years that there is a distinction between an 
assignee and a lessee, and that there is no privity of contract between the lessor 
and assignee. There is what is called privity of estate, but there is no privity of 
contract, and it is impossible to read the word “ lessee ’”’ which has been appar- 
ently deliberately used, because it is used throughout the Act and the regulations, 
as meaning “assignee”. If Parliament had intended the word “lessee” to 
include an assignee, it could have said so. 

This point receives emphasis from observing the provisions of the Landlord 
and Tenant (Rent Control) Act, 1949, which enable unfurnished houses to be 
referred to the tribunal for the purpose of considering the standard rent, and in 
those provisions the words are not “lessor” and “lessee”’ but “ landlord ” 
and “‘ tenant’. Then one finds that in the definition section [s. 18 of the Act 
of 1949] it is provided that expressions have the same meanings as in the principal 
Act. There is no corresponding provision in the Furnished Houses (Rent 
Control) Act, 1946. The principal Act is the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, by s. 12 (1) (f) of which: 


“‘ The expressions ‘ landlord ’, ‘ tenant ’, ‘ mortgagee’, and ‘ mortgagor ’ 
include any person from time to time deriving title under the original 
landlord, tenant, mortgagee, or mortgagor.” 


Even there, the words “lessor ’’ and “lessee” are not used. It is impossible 
for this court, because other Acts which deal with similar legislation use these 
expressions, to read the provision to which I have just referred into the Furnished 
Houses (Rent Control) Act, 1946. The fact is that, either by design or by 
mischance, Parliament has not dealt with the case of an assignee. There is, 
therefore, no power for an assignee of a furnished house (i.e., premises which are a 
furnished house within the purview of the Furnished Houses (Rent Control) 
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Act, 1946), to refer the contract of letting to the tribunal. Therefore, the order 
of prohibition must go. 

There is only one other word I need add. Counsel for the tribunal has taken 
no part in the argument but he has asked us to express some opinion whether it 
was right for the applicants in this case to apply to this court for prohibition 
or whether they ought not to have gone to the tribunal and taken the point there. 
Of course, they could have taken the point before the tribunal, and if the tribunal 
had decided in their favour, well and good. If the tribunal had decided contrary 
to their contention, then they would have had to come here and ask for certiorari 
instead of asking for prohibition. It would not be at all desirable to lay down 
any definite rule when a person should go to the tribunal or when he should come 
here for prohibition where the objection is that the tribunal has no jurisdiction. 
Where there is a perfectly simple, short and neat question of law, as there is in 
this case, it is quite convenient and certainly within the power of the applicants 
to come here for prohibition. That does not mean that if the tribunal, during 
the time between the grant of leave to move for prohibition and the hearing of the 
motion, like to continue the hearing they cannot do so; if prohibition goes it 
will stop them from giving any decision, and if prohibition does not go they can 
give their decision. For myself, I should say that where there is a clear question 
of law not depending on particular facts (and there is no fact in dispute in this 
case) there is no reason why the applicants should not come direct to this court 
for prohibition rather than wait to see if the decision goes against them, in which 
case they would have to move for certiorari. For these reasons, prohibition must 


go. 
ORMEROD, J.: I agree, for the same reasons. 


DONOVAN, J.: I agree. I find no difficulty about construing the 
expression “ either party to a contract ”’; they are the person who makes the 
offer and the person who accepts it. The argument in this case that it includes 
reversioners and assignees as well in the case of a contract for a lease depends on 
a very artificial construction of s. 2 of the Furnished Houses (Rent Control) 
Act, 1946. It is said that the word “ grants’”’ must be read as indicating a 
continuous process during which the identity of the grantor and the grantee may 
change, and each in turn may thus be regarded as parties to the contract. That, 
I think, puts a very forced and unnatural interpretation on the words “ either 
party to the contract ’ which are the crucial words of s. 2. 

We were also pressed with the odd consequence which it is said will follow the 
applicants’ construction. That may be so. There may be no good reason for 
confining the benefit of the Act to the original parties to the contract; but the 
Act will operate as between those parties while they both exist; and furthermore 
the assignee has protection under the Act in that a local authority can if it thinks 
fit refer the contract to the tribunal. That being so, and the Act being in part 
also a penal one, interfering with the common law freedom of contract, I find no 
compelling reason to put an artificial construction on s. 2. I think the words 
“‘ either party to the contract ’’ must be given their ordinary, natural meaning, 
which will exclude an assignee of a lease. One is reinforced in this conclusion by 
the fact to which Lorp GopparpD, C.J., has referred, that apparently none of the 
other Acts dealing with this subject use the expression “‘ party to a contract ”’. 

Lastly, counsel for Mr. and Mrs. Salviche referred to s. 7 of the Landlord and 
Tenant (Rent Control) Act, 1949. That section refers to a tenant and a landlord 
and says that in certain circumstances the Act of 1946 shall apply to the con- 
tract. I appreciate the force of the argument he places on that section, but a 
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subsequent statute may be used to construe an earlier one only if it resolves some 
ambiguity in the earlier one, and I find no such ambiguity in s. 2 of the Act of 
1946. Section 7 of the Act of 1949 is not empty of content if the Act of 1946 is 
regarded as applicable only to the parties to the contract and no one else. For 
those reasons I agree with the judgment proposed. 

Order of prohibition granted. 


Solicitors: Herbert Oppenheimer, Nathan & Vandyk; Agar-Hutton & Co.; 
Solicitor, Ministry of Health. 
T.R.F.B. 


QUEEN'S BENCH DIVISION 
(PILCHER, ORMEROD AND Donovan, JJ.) 
July 2, 1956 


R. v. MIDDLESEX COUNTY CONFIRMING AND COMPENSATION 
COMMITTEE. £2 parte FROST 


Licensing—Disqualification of premises—T'wo rooms available for accommodation 
of public—Restaurant licence in effect limiting sale of liquor to one room— 
Other rooms available for general purposes—Licensing Act, 1953 (1 and 2 
Eliz. 2, c. 46), 8. 32 (1). 

Justices granted an on-licence for certain premises subject to conditions which, 
in effect, restricted the sale of liquor to one room, a restaurant, on the first floor. 
On the ground floor were a hall and a café which were available for the accommoda- 
tion of the public for general purposes. The confirming authority refused to 
confirm the licence on the ground that it was void under s. 34 (2) of the Licensing 
Act, 1953, because the premises were disqualified under s. 32 (1) (a) by reason of the 
fact that they did not contain “ two rooms for the accommodation of the public ”’, 
which they interpreted as meaning two rooms where intoxicating liquor might be 
consumed. On application for mandamus directed to the confirming authority, 

HeEtp: that s. 32 (1) merely required that there should be at least two rooms for 
the accommodation of the public simpliciter and did not require that these should 
necessarily be rooms available for the sale or consumption of liquor; that the 
premises did contain the rooms specified in s. 32 (1) and so were not disqualified; 
and that, therefore, mandamus must issue. 

Per Ormerop, J.: The question of qualification or disqualification is to be 
considered as at the time when the application is made to the justices and not when 
the justices had considered it. 

Motion for mandamus. 

This was a motion by the applicant, Frederick Frost, on behalf of the Willes- 
den Borough Council, for an order of mandamus that the Middlesex County 
Confirming and Compensation Committee should hear an application that the 
grant of a justices’ on-licence to the applicant and Miss Amy Heath authorising 
them to hold an excise licence and to sell any intoxicating liquor by retail for 
consumption on premises known as Dollis Hill House should be confirmed. 

Percy Lamb, Q.C., and Eyre for the applicant. 

Elwes, Q.C., and S. H. Lamb for Harrow, Willesden and District Licensed 
Victuallers’ and Beer Retailers’ Trade Protection Society. 

Burge for the Middlesex County Confirming and Compensation Committee. 


PILCHER, J.: I will ask Ormerop, J., to give the first judgment. 


ORMEROD, J.: This is an application by Frederick Frost on behalf of 
Willesden Borough Council for an order of mandamus that the Middlesex 
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County Confirming and Compensation Committee should hold an adjourned 
hearing of the confirming committee and hear an application that a grant of a 
licence to the applicant and Miss Amy Heath authorising them to hold an 
excise licence to sell any intoxicating liquor by retail for consumption on the 
premises at Gladstone Park known as Dollis Hill House should be confirmed. 

The facts which are before the court are contained in an affidavit by the 
applicant, and, so far as I know, there is no conflict of evidence in the case. The 
circumstances are these: Dollis Hill House is an old house in Gladstone Park, 
Willesden, which was acquired by the local authority under their compulsory 
powers early in this century, and it has been used by the local authority over a 
large number of years as a catering establishment, I suppose for the benefit of 
people using the park and other persons who wish to hold dinners, and so on, on 
the premises. Recently, the local authority have been minded to seek a licence 
for certain parts of the premises and, according to the affidavit of the applicant, 
an application was made on Feb. 3, 1956, by the applicant, who is the treasurer 
of Willesden Borough Council, and Miss Amy Heath, who is the catering super- 
visor of Willesden Borough Council, as nominees of the corporation for a justices’ 
licence to sell intoxicating liquor on the premises of Dollis Hill House. At the 
hearing of the application a plan was put before the court, a copy of which is 
before this court. That plan showed the dimensions of the structure and 
arrangement of the rooms of the house, and also showed, coloured in red, the 
rooms in which it was desired to sell liquor. Those rooms consisted of a room 
called the hall on the ground floor and a number of rooms on the first floor which 
consist of a restaurant, a terrace, a landing and service room, and so on. The 
whole of the other rooms are indicated on this plan, and quite clearly there are a 
considerable number of rooms available and open to the public for their accom- 
modation in the building in addition to the rooms which are marked red on the 
plan, particularly on the ground floor where there is a room which has been used 
for a number of years as a café. 

The matter came before the licensing justices and they acceded to the request 
of the borough council and granted a licence to those premises subject to certain 
conditions to which the council readily agreed, and indeed they were conditions 
which had been specified by the council in their application for a licence. Those 
conditions are set out in para. 4 of the affidavit, and deal first of all with monopoly 
value. Condition 2 is that there should be no off-sales, condition 3 is that there 
shall be no bar on the premises, and the important one is condition 4. Condition 
4 is: 

“‘ That intoxicating liquor shall at all times be served only in the upstairs 
suite of rooms, comprising restaurant, open terrace and service room and 
only with a bona fide meal, except on the occasion of organised parties or 
functions and on all occasions such intoxicating liquor to be served by 
waiters or waitresses.” 


The result of all that is that the premises were licensed. The justices did not 
grant the application so far as the council sought to be allowed to sell liquor in 
the hall downstairs; they granted it only in respect of the premises on the first 
floor and then subject to the conditions which were specified in para. 4 of the 
affidavit of the applicant. 

The matter then came before the Middlesex County Confirming and Com- 
pensation Committee on Apr. 27, 1956, and objection was then taken to the 
licence on the ground that it was void because the justices had no power to grant it 
by virtue of s. 32 (1) and s. 34 (2) of the Licensing Act, 1953, viz., that Dollis Hill 
House did not contain in addition to the rooms occupied by the inmates at least 
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two rooms for the accommodation of the public required by s. 32 (1) (a), and 
accordingly the grant was void by reason of the provisions of s. 34 (2) of the Act. 

It is abundantly clear on looking at the plan of the premises of Dollis Hill 
House that, apart from the portion of the premises limited by condition 4 of the 
licence granted by the justices as the place where liquor could be sold, the 
house contains a substantial number of rooms in excess of that room. It certainly 
contains two rooms in addition to the rooms which are used by the inmates of 
the house. The affidavit sets out by reference to the plan the rooms which are 
used by the inmates, and it is clear that after taking into account the specified 
part of the building where liquor could be sold there were in addition at least the 
hall downstairs, which is quite a substantial room, and the existing café, which 
is an even larger room, and it may well be, though it is not relevant to inquire 
into it, that there were other rooms which were open to the public and available 
for their accommodation. 

The contention of the Licensed Victuallers’ Protection Society in this case is 
that the only yoom which was available in view of the conditions imposed by the 
justices for the sale of intoxicating liquor was the restaurant upstairs, and that, 
although the other rooms in the building may have been available for the accom- 
modation of the public, they were not available for the accommodation of the 
public in the sense required by s. 32 of the Licensing Act, 1953, because they 
were not available, as counsel first of all put it, for the sale of liquor, and neither 
were they even available for the consumption of liquor, and that in those 
circumstances the premises did not comply with the terms of s. 32. 

Section 32 of the Licensing Act of 1953, which repeats substantially, although 
not in precise terms, the provisions of earlier Licensing Acts, particularly the 
Licensing Act of 1872 and the Licensing (Consolidation) Act, 1910, provides 
by sub-s. (1) as follows: 


“Subject to the following provisions of this section, premises shall be 
disqualified for receiving a justices’ on-licence—(a) if they do not contain, 
in addition to the rooms occupied by the inmates, at least two rooms for the 
accommodation of the public, or (b) if the premises are of an annual value 
below that set out in Part 1 of Sch. 5 to this Act.” 


The question of annual value does not arise here, and the only question which 
we have to consider is whether these premises at the time when the licence was 
granted by the justices were disqualified from having a licence attached to them 
by reason of para. (a) in that they did not contain in addition to the rooms 
occupied by the inmates at least two rooms for the accommodation of the public. 
It is interesting to note that s. 32 (4) provides that 


‘* Railway refreshment rooms shall not be disqualified under this section 
by reason of their annual value ”’, 


and that means, presumably, that railway refreshment rooms are on exactly 
the same basis of consideration from the point of view of qualification or dis- 
qualification for a licence as any other premises except that they are not liable 
to be disqualified by reason of the fact that their annual value is below the 
prescribed value set out in the Schedule. So much for s. 32. 

Section 34 (2) provides: 


‘“* A justices’ licence purporting to be held by a person disqualified for 
holding a licence, or attached to premises disqualified for receiving the 
licence, shall be void.” 


It is on aecount of the provisions of that section that the Licensed Victuallers’ 
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Protection Society in this case claim that this licence was void, and it was that 
submission which was upheld by the confirming authority. 

The submission of counsel for the applicant is that here are premises which con- 
tain, in addition to the rooms reserved for the inmates or occupied by the inmates, 
at least two rooms for the accommodation of the public, not necessarily rooms 
in which liquor is sold but rooms which are there for the accommodation of the 
public; that ‘‘ accommodation of the public ” in s. 32 (1) (a) of the Licensing 
Act, 1953, means what it says, accommodation for the public without qualifica- 
tion and that, as those rooms are available, the premises cannot be said to be 
disqualified. As part of his argument on that basis he prays in aid s. 32 (4), 
which relates to railway refreshment rooms. When it comes to the interpretation 
of s. 32, there is some cogency in the argument that as railway refreshment rooms, 
which ordinarily contain one room only for the purpose of selling or consuming 
liquor, are on the same footing so far as disqualification under s. 32 (1) (a) is con- 
cerned as any other premises for which a licence is sought, presumably it is 
because there are other rooms available on a railway station for the accommoda- 
tion of the public even though they are not rooms in which intoxicating liquor is 
sold. The contention is, therefore, a very simple one, that if you look at these 
premises at the time when the application was made, there are certainly more than 
two rooms available for the accommodation of the public and that in those cir- 
cumstances these premises cannot be said to be disqualified. The view I have 
formed is that that is the proper view to be taken of this section, particularly 
having regard to the terms of s. 34 (2), which says that the justices’ licence shall 
be void if it is held by a person disqualified for holding a licence or attached to 
premises disqualified for receiving a licence. The time when qualification or dis- 
qualification is to be considered is when the premises as a whole are being 
considered by the justices when the application is made and not when the justices 
have considered the application and made their decision. The justices have here 
premises in respect of which an application is made, and they have to consider 
that application. If in considering that application they say that there shall be 
a licence attached to these premises, but it shall be limited by certain conditions 
which provide for the sale of liquor in one room only, then at that stage (when the 
result of the application is forthcoming) it is much too late to say that these 
premises are disqualified by virtue of s. 32 (1) and s. 34 (2) and that the licence 
must be void. The procedure appears to be this, that when an application is 
made it is for the justices to decide whether the premises are qualified or not 
qualified to have a licence attached to them; and if they decide that the premises 
are properly qualified having regard to the provisions of s. 32, then they will 
consider whether in the circumstances a licence should be granted and the 
conditions in which that licence should be granted. 

That is not necessarily the whole of the applicant’s submission in this case. 
A licence was granted by the justices not of one room only, the restaurant 
upstairs; the licence was a licence of Dollis Hill House subject to conditions. 
One of those conditions, and the important one which we have to consider here, 
is a condition which limited the sale of liquor to one room and one room only 
and then only under certain conditions. The point was put by PILcHER, J., 
in the course of argument that if any customer in the restaurant chooses to take 
his coffee and brandy down into the hall after he has dined, there seems to be no 
reason why he should not. It may very well be that this is not the intention of 
the local authority, and it may be he would be discouraged, but, as I see the 
terms of the licence and the terms of the conditions attached to it, there is 
nothing in the licence to prevent him from doing that. Therefore, even if the 
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submission of the applicant is wrong that the term ‘“‘ accommodation of the 
public ”’ in s. 32 (1) (a) is accommodation generally of the public, it would seem 
that even so the applicant’s submission is the correct one, that these rooms are 
available for the accommodation of the public not only in the general sense of 
accommodation but in the much more limited sense of accommodation for the 
public for the purposes of the licensed premises. My own view is that that is 
taking much too narrow a view and putting a much narrower construction on 
s. 32 than is demanded by its words. Even if that construction were used, 
however, it does appear to me that on the construction of the licence which has 
been granted there would be two rooms available for the public. 

The submission of counsel for the Licensed Victuallers’ Protection Society, 
who amongst other people opposed the grant of this licence, raised this point as 
to the qualification of these premises, viz., as I understand it, that rooms “ for 
the accommodation of the public ” in s. 32 (1) (a) of the Licensing Act, 1953, 
must mean rooms for the accommodation of the public for the purposes of a 
licensed house, that is to say, for the purpose of purchasing liquor, or if not 
that, certainly for the purpose of consuming liquor. Counsel stated, as I have 
no doubt is perfectly true because he has had very great experience of these 
matters, that for a very long time it has been the practice of persons applying 
for a licence authorising the sale of spirits in respect of premises to interpret 
s. 32 (1) (a) as meaning premises containing at least two rooms which can be used 
for the purposes of drinking. He says that that is a universal practice which 
has been adopted and carried on, and the interpretation of the words of the 
section which has been generally accepted by licensing authorities. I accept 
from counsel that that has been the common practice, but the real answer 
to it is that this particular situation may not have arisen. It may well be 
that the particular circumstances of this case were not in the contemplation 
of the legislature certainly in 1872 and probably not in 1910, and that in the 
ordinary way persons applying for a licence to be attached to certain premises 
are persons applying for the licence for a public house and they are applying for 
a right to sell, supply and allow people to consume liquor in the rooms they have 
available. It goes without saying that in those circumstances they are going to 
apply for the right to sell liquor and allow its consumption in all the rooms which 
they have available. It is no part of their business and no part of their interest 
to have rooms available for the accommodation of the public if they are not 
rooms in which intoxicating liquor can be sold or at least consumed, and that I 
think is the answer to counsel’s argument. Here there is a different situation. 
The premises are owned by a local authority who have decided that as part of the 
amenities which it is their duty to offer to the public they should be in a position 
to sell liquor in a restaurant to persons who wish to have a meal there. They 
have in addition two other rooms available for the accommodation of the public, 
but those are not rooms in which necessarily they wish to sell liquor or in which 
they invite or wish people to consume liquor. Having paid great attention to 
the argument of counsel and having heard the observations of counsel for the 
confirming committee, I have no doubt myself in coming to the conclusion that 
the proper construction of the words ‘‘ accommodation of the public ” in s. 32 (1) 
(a) is the construction which is put on those words by the applicant, and that in 
those circumstances this application for mandamus should be granted. 


PILCHER, J.: I agree, and my Lord has expressed so fully the reasons 
which also actuate me in coming to the same conclusion that I do not feel it 


necessary to add anything. 
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DONOVAN, J.: This is an application for an order of mandamus addressed 
to the Middlesex County Confirming and Compensation Committee asking that 
they shall be directed to hear and determine an application for a licence which 
was granted by the Willesden licensing justices in respect of premises known as 
Dollis Hill House in Gladstone Park. That licence was granted by the justices 
on Feb. 3, 1956, but the confirming committee refused to confirm it on Apr. 27, 
1956, on the ground that it was void. They held that it was void because of a 
restriction contained in the licence, to wit: 


** That intoxicating liquor shall at all times be served only in the upstairs 
suite of rooms, comprising restaurant, open terrace and service room and 
only with a bona fide meal .. .” 


save at certain functions. It is admitted that this means in effect that liquor 
shall be served in only one room, the restaurant, because the terrace is not a room 
and the service room is a room where it would not be served anyway. So, said 
the confirming committee, the licence is void under s. 32 (1) (a) of the Licensing 
Act, 1953, which provides that premises shall be disqualified from obtaining a 
licence 


“if they do not contain, in addition to the rooms occupied by the inmates, 
at least two rooms for the accommodation of the public . .. ” 


It is admitted, however, that the premises in question, Dollis Hill House, do 
contain more than two rooms or two rooms at least for the accommodation of 
the public. Why, then, are they disqualified from receiving this licence ? 
Counsel for the Licensed Victuallers’ Protection Society answered at first, that 
two rooms “ for the accommodation of the public ’’ meant on the true construc- 
tion of those words, two rooms in which alcoholic liquor might be sold and con- 
sumed. He later modified that by saying that it meant two rooms in which 
alcoholic liquor might be consumed, and that that was not true of this case. 
The Licensing Act, 1953, s. 32 (1) (a), however, does not say that it is two rooms in 
which alcoholic liquor may be consumed, nor is that construction, which I think 
is so oddly at variance with the words used, to be necessarily implied from the 
policy of the legislature as we were invited to find. So far as policy can be 
deduced from the history of this section and the previous enactments, it seems 
to have been the policy to get rid of the one room drinking den at least so far as 
spirits are concerned; but that object is achieved if there are other rooms in the 
house into which the public may go. The legislature would not have to go 
further and say that in one at least of these other rooms drink must be consumed 
as well. Why should it ? If anything, that would seem to militate against the 
legislature’s policy rather than to advance it. Again, if the objectors are right. 
almost every railway refreshment room where alcoholic liquor is served must be 
operating today under a void licence. The legislature exempted railway refresh- 
ment rooms from the rule about minimum annual value for a licence, but left them 
still under the necessity of providing two rooms at least for the accommodation of 
the public. Everybody knows that there are always two rooms at least available 
for the accommodation of the public on railway stations, the refreshment room 
and the waiting room. Parliament had this knowledge like everybody else, and 
it passed the section and must be taken to have known that drink was consumed 
in the refreshment room only and not in the waiting room, and yet when dealing 
with railway premises in s. 32 (4) all that Parliament said in effect was that the 
rule about minimum annual value shall not apply but, like everywhere else, 
there shall be two rooms at least for the accommodation of the public. 
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It is said that there is no authority in favour of the construction of s. 32 which 
is advanced by the objectors. That does not surprise me. It is said, further, that 
everyone has hitherto assumed that the section meant that there must be at least 
two rooms in which alcoholic liquor is sold and consumed or at least two rooms in 
which it is consumed. Frankly, that does surprise me on the language of the 
section itself, and indeed one asks at once: What about railway refreshment 
rooms ? And to that question nobody knows the answer. As a matter of plain 
Engiish, and we have to put the ordinary everyday meaning on these words 
unless the contrary appears, the words mean two rooms for the accommodation 
of the public, that is, where the public may seek and find accommodation. The 
argument that it means at least two rooms where alcoholic liquor may be served 
and drunk conflicts not only with the plain meaning to be placed on the words 
but the inferences to be drawn from the wording of s. 12 and s. 134 of the 
Licensing Act, 1953, and both those sections distinguish in terms between 
rooms in licensed premises where liquor may be sold and served and other rooms 
in the same premises. It is probably true in most cases that the rooms in licensed 
premises available for the accommodation of the public are also those rooms 
where liquor can be sold, but nothing in the section expressly requires that this 
must be the state of affairs and no implication to that effect is, in my view, 
necessary. In Dollis Hill House there are at least two rooms for the accommo- 
dation of the public, interpreting that expression in the sense which I have 
indicated, and, giving the words of the Act their plain and ordinary meaning, I 
think that the confirming committee were wrong, and I agree that this rule 
should be made absolute. 

Order for mandamus to issue. 


Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Willesden Borough 
Council; J. E. Lickfold & Sons; Kenneth Goodacre. 
T.R.F.B. 


HOUSE OF LORDS 


(Viscount Kiimoutr, L.C., Eart Jowrrt, Lorp OaksEy, LorpD RADCLIFFE AND 
Lorp TUCKER) 


May 9, 10, July 11, 1956 
LONDON COUNTY COUNCIL v. WILKINS (VALUATION OFFICER) 


Rating—Rateable occupation—Temporary structures—Builders’ huts—Temporary 


use on building site. 

The London County Council intended to build schools on certain sites and entered 
into contracts with builders. In pursuance of those contracts the council handed 
over the sites to the contractors who erected thereon huts for the purpose of carrying 
out the works. These structures rested on the ground simply by their own weight, 
and it was anticipated that they would remain on the sites for some twelve months, 
but, in fact, they remained there for eighteen months and upwards. The Lands Trib- 
unal held that these structures were rateable hereditaments, and that decision 
was affirmed by the Court of Appeal. 

Hetp: (i) the Lands Tribunal could not be said to have misdirected itself in 
reaching its conclusion on the facts because there was evidence on which it was 
open to it to reach the conclusion that the test of rateability was satisfied, namely, 
that the structures were enjoyed with the land and enhanced its value; 

(ii) a structure placed on another person’s land could with it form a rateable 
hereditament even though the structure remained in law a chattel and as such the 
property of the person who placed it there; 
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(iii) the question whether there was sufficient permanency of occupation was 
one of degree, and the contractors’ occupation in the present case was not too brief 
to satisfy this requirement. 

Decision of Court of Appeal (119 J.P. 351) affirmed. 

APPEAL by owners of land, the London County Council, from an order of the 
Court of Appeal, dated Mar. 30, 1955, and reported 119 J.P. 351, dismissing their 
appeal on a Case stated by the Lands Tribunal. The council appealed to the 
Court of Appeal against a decision of the tribunal made on Nov. 1, 1954, dis- 
missing an appeal by the council against the decision of the local valuation court 
for North East London, by which it was directed that a hereditament consisting 
of contractors’ huts should be added to the valuation list for the Stepney Metro- 
politan Borough Rating Area. 


Rowe, Q.C., and Squibb, Q.C., for the London County Council. 
Lyell, Q.C., and P. R. E. Browne for the respondent, the valuation officer. 


The House took time for consideration. 
July 11. The following opinions were read. 


VISCOUNT KILMUIR, L.C.: My Lords, this is an appeal from an order 
of the Court of Appeal dated Mar. 30, 1955, whereby that court (SrR RayMonpD 
EvERSHED, M.R., Jenkins, L.J., and Romer, L.J.), dismissed an appeal by 
the appellants on a Case Stated by the Lands Tribunal pursuant to s. 3 (4) 
and (11) of the Lands Tribunal Act, 1949, and R.S.C., Ord. 588, and affirmed 
the decision of the Lands Tribunal. That decision had dismissed (subject to 
an agreed minor amendment of the valuation list) an appeal from a decision of 
the local valuation court for North East London. 

The question raised by the appeal is whether huts erected by a builder on a 
building site for use in connection with his building operations are rateable. 
The appellants are the owners of certain land situate in Walker Street in the 
Metropolitan Borough of Stepney. In order to build a school thereon, the 
appellants entered into a contract with F. R. Hipperson & Son, Ltd. (whom I 
shall call “‘ the contractors ”’) dated Mar. 30, 1950. The appellants handed over 
the building site to the contractors on Dec. 12, 1949. In about January, 1950, 
the contractors brought on to the building site and erected there certain huts 
which are described in the Case Stated as follows: 


** A. General foreman’s and timekeeper’s office. Wooden sectional hut 
with wood roof covered by tarred felt, wood floor on sleepers. Dimensions, 
nine feet by twelve feet nine inches, area 114 square feet. Dismantled 
early in September, 1951. If assessed separately gross value attributable 
was £4, , 

‘** B. London County Council clerk of works office. Wooden sectional hut 
with wood roof covered by tarred felt, wood floor on sleepers. Dimensions: 
eleven feet nine inches by fourteen feet three inches, area 167 square feet. 
Dismantled on July 16, 1951. If assessed separately gross value attributable 
was £6. 

““C. Cement store. Corrugated iron sides and roof with concrete floor. 
Dimensions: nine feet by fourteen feet, area 126 square feet. Dismantled 
on June 30, 1951. If assessed separately gross value attributable was £5. 

““D. Canteen and store. Wooden sectional hut with wood roof covered by 
tarred felt, wooden floor, standing on old roadway or playground site. 
Dimensions: fourteen feet ten inches by thirty feet, area 445 square feet. 
Dismantled on June 30, 1951. If assessed separately the gross value attri- 
butable was £17. 
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‘“*E. Plumbers’ store. Corrugated iron sides and roof, standing on old 
roadway or playground site. Dimensions: eight feet by twelve feet, area 
ninety-six square feet. Dismantled on June 30, 1951. If assessed separately 
the gross value attributable was £3. 

“Tt was agreed in this case that the London County Council clerk of 
works office should not be included in the hereditament and that in conse- 
quence the gross value should, if the huts were held to be rateably occupied, 
be £29, rateable value £20. Huts A, C, D and E will be referred to here- 
after as ‘ the said huts’. The said huts were erected on the actual building 
site, no particular area of which was set aside for that purpose. The 
contractors chose where to erect each of the said huts on the building site. 
The said huts were used for the following purposes: 

“A. General foreman’s and timekeeper’s office. This was where the 
general foreman kept his drawings and the timekeeper his books. One or 
two implements—a theodolite and various odds and ends of builders’ 
materials were stored here. The office was not used for anything except 
work in connection with building the school. It was moved once during 
the course of building operations from one position to another on the 
building site. 

““C. Cement store. This was used solely for the storage of cement. 

*“*D. Canteen and store. This contained forms and a table; electric 
light was laid on; and there was a stove fixed in the corner, with a pipe 
through the roof, for heating water and for tea. There were no other 
cooking facilities, and no food was provided there. 

‘** E. Plumbers’ store. This was used solely for the storage of plumbers’ 
goods. 

** The tools, builders’ materials and cement referred to in the last preceding 
sub-paragraph hereof were brought on to the building site solely for the pur- 
poses of the said contract. The said huts were locked by the contractors each 
night and the keys were kept by the contractors’ foreman. The clerk of 
works could demand admission to the said huts at any time but as the keys 
were in the possession of the contractors he could only enter the said huts 
when admitted by the foreman or other employee of the contractors.” 


The decision of the Lands Tribunal was that they were unable to find any 
distinction between this case and that of Woodward (V.O.) v. Brading & Blundell, 
Ltd. (1). The decision of the Lands Tribunal in Woodward (V.O) v. Brading & 
Blundell, Ltd. (1) also related to various structures described as ‘‘ builders’ 
huts ’”’ which had been erected by builders on sites where they were carrying out 
work. In its decision in that case the Lands Tribunal referred to s. 21 and s. 68 
of the Rating and Valuation Act, 1925, and to the Rating and Valuation Acts 
(Form of Valuation List) Rules, 1932, and continued: 


“We think it follows that the primary question for our decision . 
is whether the ‘builders’ huts’ described are within the description of 
‘lands, tenements, hereditaments or property which are or may become 
liable to any rate . . .’ so as to constitute a ‘ hereditament ’ of which the 
prescribed particulars should be inserted in the valuation list.” 


The Lands Tribunal then referred in that case to the decision of the Divisional 
Court in Mitchell Brothers v. Worksop Union Assessment Committee (2) and to 


(1) (1951), 44 R. & LT. 758. 
(2) 69 J.P. 53. 
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the decisions of the Divisional Court and the Court of Appeal in John Laing & 
Son, Ltd. v. Kingswood Assessment Area Assessment Committee (1), quoted the 
definition of the “‘ four factors or ingredients of rateability ’ submitted by 
counsel (Mr. Michael Rowe, Q.C.) and adopted by the Court of Appeal in the last- 
mentioned case as set out in the judgment of JENKINs, J., and stated its 
conclusions as follows: 


** We are satisfied, on the facts submitted to us, not only that the buildings 
which are the subjects of these appeals are of rateable types but that each 
of the [ratepayers] had actual possession and an exclusive beneficial occu- 
pation for the purpose of carrying out the respective contract; and further- 
more that the possession [of the ratepayers] in each of the cases had a 
sufficient quality of permanence to justify the [valuation officer] in making 
his proposal.” 

The Lands Tribunal also rejected a contention put forward by the ratepayers 


“that the various buildings were ‘ plant’ in the sense of that word as 
used in s. 24 [of the Rating and Valuation Act, 1925], so as not to be rateable 


” 


The question stated in the present Case by the Lands Tribunal for the decision 
of the Court of Appeal was ‘‘ whether we came to a correct decision in law, 
and if not, what should be done in the premises”. In their notice of motion 
in the Court of Appeal, the appellants stated that the grounds on which they 
contended that the determination and decision of the Lands Tribunal was 
erroneous in point of law were that the Lands Tribunal were wrong in law in 


holding: 


“‘(i) that the hereditament was capable of beneficial occupation; (ii) 
that the occupation of the said hereditament was sufficiently permanent 
to give rise to rateable occupation; (iii) that the said hereditament was 
rateably occupied by the contractors.” 


The Court of Appeal held that, apart from the question (with which John Laing 
& Son, Ltd. v. Kingswood Assessment Area Assessment Commitiee (1) did not 
deal) whether these huts were in the nature of chattels as distinct from being 
part of the hereditament consisting of the structure itself and the area of land 
supporting it, this case was governed by John Laing & Son, Lid. v. Kingswood 
Assessment Area Assessment Committee (1). They further held that the structures 
were not chattels standing on the land, but were structures which, while they 
remained on the land, were for the purposes of rating properly regarded as part 
of the hereditament. 

The argument of counsel for the appellants before this House had to me the 
perennial attraction of rugged simplicity. He submitted that these sheds were 
brought on to and used on a building site which was not rated, just like any other 
part of the builders’ equipment; that, although only one shed was moved to 
another part of the site, any of them might have been moved according to the 
needs of the building operations; and that, therefore, there was neither the 
intention to create nor the de facto creation of a hereditament which by statutory 
definition means “ any lands, tenements, hereditaments or property which are 
or may become liable to any rate . . .” 

It must not, however, be forgotten that, by virtue of the Lands Tribunal Act, 
1949, s. 3 (4), a decision of the tribunal is final; but a person aggrieved by such a 
decision, as being erroneous on a point of law, is entitled to require the tribunal 


(1) 113 J.P. 111; [1949] 1 All E.R. 224; [1949] 1 K.B. 344, 
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to state a Case for the decision of the Court of Appeal. It is, in my view, particu 
larly important in these days, when juries in civil matters are seldom see 
that reserved fields of fact should be inviolate and that appellate courts shoul 


not, by the intrusion of their factual opinions, make more difficult the correct 


decision on particular circumstances. Doubtless with this in mind, couns 
for the appellants went on to submit, first, that there was no evidence that th 
structures had lost their chattel character, and secondly that the Lands Tribuna 
and the Court of Appeal had ignored an essential factor in the creation of & 
hereditament, namely, the intention of the person who had put structures on 
the site. 

Junior counsel for the respondent, in an argument that was as pointed as it 
was brief, submitted that chattel character is not enough. He referred us to 
the rating of moorings in the Thames which remained the property of Messrs. 
Cory according to the opinions of Lorp Carrns, L.C., Lorp HaTHERLEY and 
Lorp O’HaGAN in Cory v. Bristow (1). He also drew our attention to the rating 
of the company’s telephone apparatus in Lancashire Telephone Co. v. Manchester 
Overseers (2), and to the rating of the show cases in Re Southern Rly. Co.’s Appeals 
(3). On these authorities, counsel submitted that chattel character was not a 
final test of rateability. It is, however, to be noted that in these cases the 
chattels had qualities which made it clear that they were enjoyed by their owners 
with the land on which they were. The moorings, including their attachment 
to the bed of the river, were held to be very different from the ordinary anchor 
of a ship that might move from one rating area to another. The equipment of 
the telephone company was heid to occupy so much of the soil as was necessary 
to support so much of the building as in turn was necessary to support its equip- 
ment (per Brett, M.R.). The show cases in the railway station according to 
Lorp Wricut “ might fairly be regarded as shop windows’. These examples 
are different from chattels, say bricks, simply placed—although for a considerable 
time—on a site which in this case is not rated even as a place of storage. The 
bricks on the building site, waiting to be made into a school, cannot be said to be 
enjoyed with the land. In my view, a chattel to be rateable must be enjoyed 
with the land on which it rests. I do not wish to magnify what may funda- 
mentally be merely a difference of phraseology, but I agree that, even if counsel 
could have satisfied me that there was no evidence that the structures had ceased 
to be chattels, he would still have had to face the further question whether they 
were enjoyed with the land on which they rested. However, it is implicit in 
the argument for the appellants that the structures were so obviously ancillary 
and subsidiary to the building operations that there was no such enjoyment. 

From this aspect, counsel for the appellants pressed the importance of the 
intention of the contractors. Reliance was placed on a statement in the judge- 
ment of BLackBuRN, J., in Holland v. Hodgson (4): 


““. . . where an article is affixed by the owner of the fee, though only 
affixed by bolts and screws, it is to be considered as part of the land, at all 
events where the object of setting up the articles is to enhance the value 
of the premises to which it is annexed for the purposes to which those 
premises are applied.” 


I respectfully agree with the warning of JenxKrns, L.J., in the present case in 
regard to the different subject-matter of Holland v. Hodgson (4). Nevertheless, 


(1) (1877), 41 J.P. 709; 2 App. Cas. 262. 
(2) (1884), 49 J.P. 724; 14 Q.B.D. 267. 
(3) LOO J.P. 32 


7; [1936] 2 All E.R. 322; [1936] A.C. 511. 
(4) (1872), L.R. 7 C.P. 328. 
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I think that the above quotation does give assistance on the question of intention. 
If counsel had satisfied me that the intention of the contractors in this case 
had been ignored, then I should have been prepared to say that the tribunal 
of fact in this case had misdirected itself in law. 

I have carefully considered the case from this aspect. I observe that in 
Woodward (V.O.) v. Brading & Blundell, Ltd. (1), on which the decision of the 
Lands Tribunal in this case is based, counsel for the appellants adduced in 
support of his contention that the huts in that case were plant within s. 24 
of the Rating and Valuation Act, 1925, evidence that they were dealt with as 
stock and loose plant in the accounts of the builders concerned. The Lands 
Tribunal were unable to find any distinction in substance between Woodward 
(V.0O.) v. Brading & Blundell, Ltd. (1) and the present case. As a result of 
counsel’s submission, the builders’ intention must have been considered fully 
in that case and I do not, therefore, think it would be right to say that it was 
ignored in this. In my opinion, the proper inference is that the Lands Tribunal 
assumed that the contractors, in their accounts, dealt with these huts in sub- 
stantially the same way, and, if that is so, they must (though they have not 
expressly so stated) have considered the question of the contractors’ own 
intention. 

It must then be considered whether the tribunal misdirected themselves 
as to the importance of intention. Counsel for the appellants, at one stage, 
submitted that the true question was whether the person erecting the structures 
considered them as attached to the soil. He had previously submitted that the 
annexation of the soil, the period of the erection, the size, quality, amenities and 
purpose of the structures should be considered, but he qualified this by saying 
that it was not fatal to his case if the contractors were trying to get the economic 
equivalent of a rateable structure out of a non-rateable one. I fear that I 
cannot appreciate this last refinement. When it is clear that the purpose is 
to create a hostel, as in Mitchell Brothers v. Worksop Union Assessment Com- 
mittee (2), a bothie, as in Assessor for the City of Glasgow v. Gilmartin (3), or 
what was substantially a branch office, as in John Laing & Son, Ltd. v. Kings- 
wood Assessment Area Assessment Committee (4), it would, in my view, be open 
to the tribunal of fact to find that a rateable hereditament had been created. 
In this, as much as in any other branch of the law, a man may be presumed 
to intend the natural consequence of his acts. If the natural consequence 
of the manner in which builders erect and use huts like these is that they satisfy 
what is, in my opinion, the true test of rateability, the tribunal of fact may 
properly come to the conclusion that those builders so intended, whether or not 
that was their conscious purpose and whatever they may have called the com- 
ponent part of the huts. 

I think that the respondent’s submission was right, viz., that the test of 
rateability is whether there is evidence that the structures were enjoyed with 
the land and enhanced its value. In considering this, the intention of the erector 
and the other elements of annexation, period, size, quality, amenities and purpose 
are all material. All these factors are important, but intention, and certainly 
what I may call the “ conscious element ”’ in intention is no more than one 
factor and its importance is not overriding. The question is eminently one of 
fact, and whether I should have come to the same conclusion is immaterial. 
I do not think that there are grounds for saying that the tribunal misdirected 

(1) (1951), 44 R. & LT. 758. 
(2) 69 J.P. 53. 
(3) 1920 S.C. 488. 
(4) 113 J.P. Lil; [1949] 1 All E.R. 224; [1949] | K.B. 344. 
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themselves or for disturbing their decision. The appeal must, therefore, be 
dismissed. 


EARL JOWITT: My Lords, this is an appeal from a decision of the Court 
of Appeal, which dismissed an appeal brought by the London County Council 
as appellants, arising on a Case Stated by the Lands Tribunal. 

Under the Lands Tribunal Act, 1949, s. 3 (4), the decision of the Lands Tribunal 
is to be final, provided that any person aggrieved by the decision as being 
erroneous in point of law may ask for a Case to be stated. The appellants, being 
aggrieved, accordingly asked for a Case to be stated, and the Court of Appeal 
considered that the appellants had failed to show that the Case so stated revealed 
any error of law. 

The Case Stated set out the relevant facts, to which I need not refer at length. 
It is enough to say that the case concerned four disputed structures which were 
erected by contractors who were to erect a building on a site belonging to the 
appellants. The site was handed over to the contractors in December, 1949, 
and in January, 1950, these structures were brought on the site. Three of them 
were finally removed in June, 1951, and the fourth in September, 1951. The 
structures were manifestly of a purely temporary character, and were erected to 
facilitate the work of the contractors in carrying out their contract with the 
appellants. 

In these circumstances, it would not have been in the least surprising if the 
Lands Tribunal had come to a conclusion of fact that the structures were of such 
a transient nature as to justify their exclusion from the valuation roll; and, if 
the Lands Tribunal had come to such a conclusion, I should have thought that 
there was ample evidence to support them in so finding. They have expressed 
the conclusion to which they have come in the following terms: 


‘** We came to the conclusion that, while there were certain differences 
in detail, we were unable to find any distinction in substance between this 
case and that of Woodward (V.O.) v. Brading & Blundell, Lid., already 
considered by this tribunal, and following our usual practice we see no 
reason to depart from that decision unless and until it is modified or reversed 
by the Court of Appeal.”’ 


This form of expressing their conclusions obscures the point that the decision 
to which they have to come is essentially one of fact. I think, however, that the 
tribunal clearly indicated that, just as they came to a decision of fact in Wood- 
ward (V.O.) v. Brading & Blundell, Ltd. (1), so also (notwithstanding slight 
differences) they decided that they ought to come a a similar decision of fact in 
the present case. 

On this basis, I think that the point we have to decide is whether we can 
assert, as a matter of law, that there was no evidence which could justify the 
tribunal in coming to such a conclusion. I agree with the Court of Appeal, 
though I confess I agree with some hesitation and reluctance, that we cannot 
say that the tribunal committed any error of law in arriving at their conclusion. 

I can well understand that structures erected by a contractor, even though 
not intended to be of a permanent character, might be of such an elaborate 
character as to justify their inclusion in the valuation roll. On the other hand, 
they might be of such an unsubstantial and ephemeral character as to make 
it obvious that they should not be included. The distinction between these 
eases must be one of degree, and, therefore, of fact, and, in these circumstances, 


(1) (1951), 44 R. & LT. 758. 
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I am not prepared to differ from the conclusion at which the Court of Appeal 
arrived. 

Accordingly, for the reasons given in the judgments of the Court of Appeal, 
I would dismiss this appeal. 


LORD OAKSEY: My Lords, at the hearing of this appeal I inclined to the 
view that the appeal ought to be allowed on the ground that the huts in question 
were chattels not forming part of the land and that they were, for that reason, 
not rateable. but on further consideration of authorities, which were not ail 
cited to your Lordships, I have come to the conclusion that the decision of the 
Court of Appeal was right. 

A consideration of the authorities leads me to the conclusion that an occupier 
who makes any beneficial use of land is rateable if he does so for a period which is 
not transient. The building contractors undoubtedly occupied the land on which 
their huts were placed and got benefits from it and the fact that they did not 
pay any specific sum for their occupation is irrelevant. The words of Buack- 
BURN, J., in Harter v. Salford Overseers (1), cited by Bucktey, L.J., in Liverpool 
Corpn. v. Chorley Union Assessment Committee & Withnell Overseers (2), appear 
to me to show that, if a person is capable of maintaining trespass to land and is 
enjoying any benefit from the land, he is rateable in respect of that land. As in 
Harter v. Salford Overseers (1), the person rated need not go on the land nor 
place anything on the land; it is sufficient if he derives a benefit from the land; 
in that case, by ensuring that the waters on the land would not be polluted or 
diminished. So, in the present case, the building contractors, by their contract, 
were entitled to place their huts on the building site and to have, as the courts 
below have held, exclusive possession of them, and they undoubtedly derived a 
benefit from their use of the land for the purpose of storing their property. 

I am, therefore, in agreement with JENKINS, L.J., that Holland v. Hodgson (3) 
is really irrelevant, since the present question is not whether the huts formed part 
of the realty by reason of the way in which they were annexed to the land and 
the intention with which they were so annexed, but whether the building con- 
tractors had sufficient exclusive possession of the huts that they could maintain 
trespass in respect of them and derived a benefit from their use for a period which 
has been found not to be transient. 

Since writing the above I have had the opportunity of reading the opinion of 
my noble friend, Lorp RapcuirFE, and I agree with it. 


LORD RADCLIFFE: My Lords, I think that this appeal fails. In my 
opinion the Lands Tribunal made no error of law in holding that the premises 
now in question were rateable hereditaments, and I agree with the Court of 
Appeal both in their reasoning and in their conclusion. 

I do not wish to do any injustice to the able argument that was submitted to 
us on behalf of the appellants, and it is possible that I am over-simplifying in 
what I shall say about it, but, as I understand it, the argument concentrated on 
two aspects of the case, on each of which, it was said, the tribunal had failed to 
apply the true law of rating. One was that the structures in question were 
chattels and, being chattels, were incapable of constituting a rateable heredita- 
ment. The other was that the nature of their construction and the circumstances 
in which they came to be constructed excluded that element of permanence in the 
occupation which the law requires as a condition of a person’s rateability. 


(1) (1865), 29 J.P. 647. 
(2) 77 J.P. 185; [1913] A.C. 197. 
(3) (1872), L.R. 7 C.P. 328. 
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As to the first, I do not regard it as an accepted principle that a structure 
which is placed on land cannot be a rateable hereditament unless it has ceased 
to be a chattel in the eyes of the law. The question whether such a structure 
has been so affixed to the land as to become “ part of the freehold ”’ is sometimes 
an important one when it affects the property rights of two contending parties; 
and the tests that determine that question, as is shown by Holland v. Hodgson (1) 
and Hobson v. Goringe (2), to an examination of which no small part of the 
argument before us was devoted, are neither easily ascertained nor easily applied. 
Indeed, we know from BLacKkBuRN, J.’s well-known judgment in Holland v. 
Hodgson (1): 

“. . . it is very difficult, if not impossible, to say with precision what 
constitutes an annexation’ sufficient for this purpose. It is a question which 
must depend on the circumstances of each case .. .” 


The difficulty of arriving at any general statement of the tests by which a struc- 
ture on land is or is not to be found to be legally a chattel is not diminished by 
the fact that somewhat different considerations apply according to the particular 
relationship in which the parties, whose property rights are in conflict, stand 
to each other. In his judgment in Elwes v. Maw (3) Lorp ELLENBOROUGH, 
C.J., found it necessary to consider the law of fixtures, itself a somewhat com- 
plicated branch of the general law of chattels and realty, under three separate 
heads distinguished by the varying relationships of the parties concerned, 
as heir and executor, as executor and remainderman, as landlord and tenant 
respectively. Since then the industry of the learned editors of Smrrn’s LEADING 
Cases (see 13th ed., vol. 2, p. 209), has found it possible or necessary to add 
four further categories, of which the first, the relationship between vendor 
and purchaser and mortgagor and mortgagee, is certainly an important one. 
My Lords, I do not think that all the curious and complicated learning which 
can be brought to bear on the question whether a chattel is in law “‘ part of the 
freehold ’’ when the property rights of contending parties have to be resolved is 
of any direct assistance when what is in issue is the rateability of a structure by 
which it is claimed that a person occupying it occupies the land which is its 
site. For such a purpose, we must look to a less meticulous standard of inquiry. 

No one supposes, of course, that a man is rateable in respect of the enjoyment 
of chattels as he is in respect of the occupation of land. But, on the other hand, 
I think that that is a long way from saying that the presence of chattels on land 
can never be a relevant factor either in determining the assessment of the 
rateable value of a hereditament or in determining whether there is a rateable 
occupation or not. For instance, in 1906, before the rating of plant and machinery 
had come under statutory regulation by the Rating and Valuation Act, 1925, this 
House held in Kirby v. Hunslet Assessment Committee (4) that a factory’s 
assessment to poor rate must be based on the standing equipment of machinery 
in the factory, irrespective of whether or not it was affixed to the freehold so 
as to form part of it. In doing so, as LORD MACNAGHTEN pointed out, the House 
was doing no more than affirm a rule that had constantly been applied throughout 
the preceding fifty years. 

On the second point, I think it equally well established that a structure placed 
on another person’s land can with it form a rateable hereditament, even though 
the structure remains in law a chattel and as such the property of the person 


(1) (1872), L.R. 7 C.P. 328. 
(2) [1897] 1 Ch. 182. 
(3) (1802), 3 East, 38. 
(4) 70 J.P. 50; [1906] A.C. 43. 
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who placed it there. It has been habitual practice to treat gas and water pipes, 
drains and sewers, telegraph posts placed in, and telegraph or telephone wires 
placed over, land as being themselves rateable subjects. Yet I do not think 
that there is any foundation for supposing that when the undertaker, equipped 
either with the licence of the owner of the soil or with statutory powers, affixes 
his apparatus to a building or lays it in or on the soil the law regards him as 
thereby making it part of the freehold. It is quite common in these cases to 
find stress laid on the point that the apparatus concerned remains the “ exclusive 
property’ of the undertaker; see Lancashire Telephone Co. v. Manchester 
Overseers (1), per Bretr, M.R.; yet without the undertaker acquiring “ any 
freehold or leasehold interest in the soil’: see R. v. West Middlesex Waterworks 
(2). I do not know that, if one is to look for general principle, it is necessary to 
go further than Cory v. Bristow (3). In all the successive stages of hearing in 
that case I do not think that any judge, except possibly Metuisu, L.J.. in the 
Court of Appeal, considered it relevant to inquire whether the moorings laid in 
the Thames, the subject that was claimed as the rateable hereditament, were 
themselves part of the soil in the sense that they were affixed to the freehold. 
On the contrary, judges seem to have been at pains to allude to the fact that the 
conservators who owned the freehold of the bed of the river had no interest in 
the moorings whatsoever, and that these, which amounted in effect to a great 
deal of rubble deposited on a part of the bed scooped out for the purpose, remained 
the sole and exclusive property of the company which had placed them there. 
Yet the moorings were a rateable subject and the company rateable as occupiers; 
for, as JAMES, L.J., said in the Court of Appeal: 


“There is no dispute as to the general principle of law, viz., that where 
any part of the soil is permanently occupied by anybody for profitable 
purposes, as, for instance, where it is occupied by a company by means of 
its water or gas pipes or telegraph posts, then the person so occupying is 
rateable in respect of such occupation .. .” 


With the law of rating formed in this way, the decision of this House in Re 
Southern Rly. Co.’s Appeals (4) is only a natural application of it. The whole issue 
was whether certain buildings or structures, situated within the general confines 
of the railway station premises, had been “so let out as to be capable of separate 
assessment’. Certain of the structures, such as kiosks, small shops and show 
cases, rested on the ground by their own weight and would not have satisfied the 
usual requirements of the law of fixtures of being so attached to the soil as to 
form part of the freehold. Of course if, being chattels, they could not for that 
reason alone be the subject of assessment, there was an end of the matter. Yet 
no member of your Lordships’ House thought it necessary to consider whether 
the nature of their attachment to the soil made it impossible to say that in law 
they constituted rateable subjects and as such were capable of separate assess- 
ment. In the result, it was held that they were so capable, since they were in 
separate occupation and the occupation itself possessed a sufficient “* degree of 
permanence ”’, 

My Lords, I think that the appellants’ argument involved at one stage the 
proposition that, even if the surface or stratum of the land itself constituted a 
rateable hereditament in cases such as those I have been describing, the definition 
of the hereditament must be confined to the land and must not extend to the 


(1) (1884), 49 J.P. 724; 14 Q.B.D. 267. . 
(2) (1859), 23 J.P. 164; 1 E. & E. 716. 

(3) (1877), 41 J.P. 709; 2 App. Cas. 262. 

(4) 100 J.P. 327; [1936] 2 All E.R. 322; [1936] A.C. 511. 
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structure on it so long as the structure remained legally a chattel. I cannot find 
that this distinction is borne out by the authorities, and in principle I do not 


-agree with it. When the owners of pipes, cables, posts, etc., are rated as occupiers 


they are rated in respect of those things themselves, by means of which they 
occupy land, not merely in respect of the land that is occupied; just as in Cory 
v. Bristow (1), it was the moorings themselves that were treated as the rateable 
hereditament. Indeed, in Mitchell Brothers v. Worksop Union Assessment 
Committee (2), a case which I regard as indistinguishable in all essentials from 
that now under appeal, the result was achieved of rating the contractor’s huts 
as rateable hereditaments without any alteration of the rating assessment of the 
area of land on part of which they stood. 

In my opinion, the present case really centres round the question whether the 
sheds, erected on a building site by a building contractor for the purpose of his 
operations, involve such a degree of permanency in his occupation as to make it 
arateable one. I have no doubt that, in considering this, it is at any rate relevant 
to ascertain to what extent and in what way these constructions have been made 
a fixed part of the site on which they stand, for the more casually they are 
attached the less likely it is that the occupation of them will be found to be a 
permanent one. In this sense it may be of some importance to inquire whether 
they are chattels or not; but to make the whole issue of rateability depend on the 
bare issue, for instance, whether a particular structure has or has not foundations 
in the ground which give it a measure of lateral as well as subjacent support 
would be to use a legal distinction for a purpose for which it was never intended. 

Is there then any error of law in the Lands Tribunal’s holding that the appel- 
lants’ occupation of the huts is a rateable one? I think not. Certain circum- 
stances were dwelt on in argument which were said to tell against rateability, but, 
as I see it, they are circumstances from which no legal consequence properly 
results. Building sites themselves are not treated as rateable hereditaments 
while the work of building is in progress. But, that being so, I see no reason 
why any particular part of the site, if sufficiently defined by the fact of its 
appropriation for the support of a building or structure, should not itself thereby 
become rateable: John Laing & Son, Lid. v. Kingswood Assessment Area Assess- 
ment Committee (3). In that case the building owner himself specified the site 
to be reserved for contractor’s buildings; here it was left to the contractor 
himself to appropriate what and as he required. I see no importance in this 
distinction, given that a defined site is appropriated and used as the floor of a 
building. 

Certainly it is true that the law demands that an occupation to be rateable 
should be permanent; but then it is equally certain that permanence does not 
connote what it might appear to in this connection. It is rather easier to say 
what it does not mean than what it does. An occupation is not the less per- 
manent because it is that of a lessee who holds under a lease for a fixed term. 
In other words, there is permanent occupation however clearly the end may be 
in sight. More than that, an occupation can be permanent even though the 
structure or other chattei which is the means of occupation is removable on 
notice. It is not necessary to go so far as Lorp CAMPBELL, C.J., who suggested 
that a water company whose pipes were liable to be resited by paving commis- 
sioners as occasion required were rateable because they had ‘‘ a movable free- 
hold”: R. v. East London Waterworks Co. (4). It may be that permanent 

(1) (1877), 41 J.P. 709; 2 App. Cas. 262. 
(2) 69 J.P. 53. 
(3) 113 J.P. 111; [1949] 1 AI E.R. 224; [1949] 1 K.B. 344. 
(4) (1852), 16 J.P. 392; 18 Q.B. 705. 





Justice of the Peace and Local Government Review Reports. October 6, 1956. 


492 JUSTICE OF THE PEACE AND Vol. 


signifies no more than continuous, as opposed to intermittent, physical possession 
of the soil, as is suggested by the learned editors of RYDE ON RATING (see 10th ed., 
p. 39). However that may be, it is well settled that a tenant at will has an 
occupation that is sufficiently permanent to carry rateability. If so, I see no 
reason why the contractor’s occupation of his huts during the pendency of the 
building contract should not produce a similar result. 

This is not, after all, a new question. It came up in 1904 in Mitchell Brothers 
v. Worksop Union Assessment Committee (1), where LorD ALVERSTONE, C.J., 
ignored what I may call the chattel argument and decided that the contractor’s 
structures were rateable. It came up again in Cleveland Bridge & Engineering 
Co., Ltd. v. Darlington Union Assessment Committee (2) and the decision 
there against rateability was based solely on the ground that the employer's 
control was of such a nature that there was no exclusive occupation. Lastly, 
it came up in John Laing & Sons, Ltd. v. Kingswood Assessment Area Assess- 
ment Committee (3), although it is quite true to say that the particular point 
which we are now invited to consider was there not directly challenged. Each 
decision, no doubt, had to be related to its own particular facts. But, in 
my opinion, within very wide limits, which are not overstepped in the present 
case, the question whether there is sufficient permanency of occupation is 
essentially a question of degree and, as such, is a proper question for the final 
determination of the Lands Tribunal. If the evidence had been, as it was not, 
that the huts or sheds were constantly being moved from one site to another, so 
that there was no real appropriation of any particular area of soil to the purposes 
of occupation, I can see that it might be necessary to say that the law did not 
admit so transient an occupation to be a rateable one. But all that we know is 
that one structure was once moved during the course of the operations, and I 
do not think that we ought to assume that the occupation was, in fact, more 
transient than the evidence suggests. Ifso, eighteen months on the site does not 
present itself to me as something inherently too brief for rateability. The rate is 
an annual impost on the occupier in respect of his profitable occupation of land; 
it is not a capital charge on the owner in respect of the property interest in the 
soil. If such an occupation in fact endures for a year or more, I do not see why 
the occupier should not contribute to the current fund of the rating area for 
that period. The mere brevity of his occupation will be itself the cure of any 
hardship in his liability. 


LORD TUCKER: My Lords, the decision of the Lands Tribunal with regard 
to the structures under consideration in the Case Stated was as follows: 


‘** We came to the conclusion that, while there were certain differences in 
detail, we were unable to find any distinction in substance between this case 
and that of Woodward (V.O.) v. Brading & Blundell, Ltd. (4) already con- 
sidered by this tribunal, and following our usual practice we see no reason 
to depart from that decision unless and until it is modified or reversed by 
the Court of Appeal.” 


In order, therefore, to ascertain what were the findings of fact in the present 
case it is necessary to refer to the tribunal’s decision in Woodward (V.O.) v. 
Brading & Blundell, Ltd. (4). In that case, which, like the present, was concerned 


(1) 69 J.P. 53. 
(2) (1923), 21 L.G.R. 511. 
(3) 113 J.P. 111; [1949] 1 AIL E.R. 224; [1949] 1 K.B. 344. 
(4) (1951), 44 R. & L.T. 758. 
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with builders’ huts erected on building sites for the duration of building contracts, 
the tribunal stated their decision in the following words: 


‘“* We are satisfied, on the facts submitted to us, not only that the buildings 
which are the subject of these appeals are of rateable types but that each of 
the [ratepayers] had actual possession and an exclusive beneficial occupation 
for the purpose of carrying out the respective contract; and furthermore 
that the possession [of the ratepayers] in each of the cases had a sufficient 
quality of permanence to justify the [valuation officer] in making his 


proposal.” 

The huts in the present case were erected in January, 1950, and consisted of 
(a) general foreman’s and timekeeper’s office, being a wooden sectional hut with 
wood roof covered by tarred felt with wood floor on sleepers. It was moved once 
during the building operations from one position to another on the site. It was 
dismantled in September, 1951; (b) cement store with corrugated iron sides and 
roof with concrete floor. Dismantled, June, 1951; (c) canteen and store. A 
wooden sectional hut with wood roof covered by tarred felt and a wooden floor. 
Dismantled, June, 1951; (d) plumbers’ store. Corrugated iron sides and roof 
standing on old roadway or playground site. Dismantled, June, 1951. These 
huts were erected on the actual building site, no particular area having been set 
aside for the purpose, the contractors choosing the particular site in each case. 
The contract time for completion of the operation was twelve months, but, 
as will be seen from the dates at which the huts were dismantled, this period was 
exceeded by some six months or more, so that the huts were in the occupation 
of the contractors for about eighteen months. The Case contains no specific 
finding to this effect, but it is, I think, obvious from the above descriptions that 
none of these huts were ‘“ portable” in the sense that they could be taken up 
and removed intact, but, on the other hand, with the exception of the concrete 
floor in (b), they were all ‘‘ removable ” in the sense that they could be easily 
dismantled and re-erected. 

It being admitted that there is no material distinction between the huts in 
this case and those in Woodward (V.O.) v. Brading & Blundell, Ltd. (1), the Lands 
Tribunal must, I think, be taken to have decided that—(i) The huts, together 
with the land on which they stood, constituted separate rateable hereditaments. 
(ii) The contractors had actual possession of them. (iii) Their possession was 
exclusive for the purpose of performing their contract. (iv) It was beneficial. 
(v) It had a sufficient degree of “‘ permanence ”’ to attract rateable liability. 

My Lords, these findings, which are all necessary before liability can attach, 
are largely matters of fact and degree in every case, and the tribunal not having, 
in my view, in any way misapprehended the law, it is, I think, impossible to say 
that there was no evidence on which they could have come to these conclusions. 
I do not understand that findings (ii), (iii) and (iv) above are challenged provided 
findings (i) and (v) can be sustained. 

A hereditament only becomes a subject of rateability if there is a sufficient 
element of ‘‘ permanence ”’ in its occupation. This is essentially a question of 
fact and degree. It has long been settled that occupation for a defined period of 
time, or even under a tenancy at will, or by virtue of licence subject to revocation 
at any time, may not be too transient to be regarded as *‘ permanent ”’: see, for 
example, Cory v. Bristow (2). where the moorings were subject to removal at 
a week’s notice from the conservators. If, therefore, the sites on which these 
huts stood, apart altogether from the huts themselves, were exclusively and 

(1) (1951), 44 R. & LT. 758. 
(2) (1877), 41 J.P. 709; 2 App. Cas. 262. 
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beneficially occupied by the contractors for a sufficient length of time, they would 
become rateable hereditaments. The presence of the huts thereon would merely 
be an element enhancing the value of their occupation. In this case, their 
presence is also a factor to be taken into consideration in deciding whether there 
has been a sufficient ‘‘ carving out ”’ or appropriation of a particular portion of 
the site to amount to exclusive occupation by the contractors. 

I do not think the fact that no particular area was defined by the contract as 
the site for the huts is decisive in favour of the appellants. If, in fact, the 
contractors had the right to select the sites and did, in fact, select and exclusively 
occupy certain sites with the licence of the appellants for a sufficient length of 
time, I find difficulty in distinguishing the consequences in each case. In 
my view, on the undisputed facts it is impossible to hold as a matter of law that 
there was no evidence to warrant the finding that there was in this case a sufficient 
** carving out ” or “‘ appropriation ” and sufficient degree of permanence to give 
rise to rateability unless the appellants can make good their submission that 
these huts, by virtue of their construction and liability to removal, were to be 
regarded as mere chattels which could not be the subject of rating or even be taken 
into account as enhancing the value of the occupation of an otherwise rateable 
piece of land. 

My Lords, I do not think this submission is sound or supported by authority. 
I can derive no assistance in the field of rating law from authorities dealing with 
fixtures as between landlord and tenant or mortgagor and mortgagee or the law 
of larceny. As far back as 1904 it was decided in Mitchell Brothers v. Worksop 
Union Assessment Committee (1) that builders’ huts temporarily erected and 
occupied by the builder can be rateable hereditaments. A similar decision was 
reached by the Court of Session in Scotland in 1920 in Assessor for the City of 
Glasgow v. Gilmartin (2) under statutes the language of which, it is true, is 
slightly different from that of the relevant English Acts. The submission is 
also, I think, irreconcilable with the decision in Cory v. Bristow (3), where Lorp 
Catrns, L.C., and Lorps HaTHEeRLEY and O’Haaawn all held that, although 
the moorings were attached to the bed of the river so as to become part of the 
realty, they remained the property of the appellants, who were held liable to 
be rated in respect of their occupancy thereof. 

Furthermore, a decision in favour of the appellants would, in my view, be 
contrary to the basic reasoning of the speeches in this House in Re Southern Rly. 
Co.’s Appeals (4). It is true, as pointed out by counsel for the appellants 
in the present case, that, in that case, the whole area of Victoria Station was, 
in any event, rateable, and the only question was whether certain persons other 
than the company should be separately rated in respect of certain portions or 
whether the whole was a railway hereditament. None the less, in order to be 
separately rated, the portions in question had to come within the proviso to 
s. 1 (3) of the Railways (Valuation for Rating) Act, 1930, which enacted that 


“. . » no premises . . . so let out as to be capable of separate assessment, 
shall be deemed to be, or to form part of, a railway hereditament.” 


This House held that various structures, some of which were easily removable 
and were in the nature of chattels were so let out as to be capable of separate 
assessment. Having regard to the counsel engaged in the case and the elaborate 
(1) 69 J.P. 53. 
(2) 1920 S.C. 488. 
(3) (1877), 41 J.P. 709; 2 App. Cas. 262. 
(4) 100 J.P. 327; [1936] 2 All E.R. 322; [1936] A.C. 511. 
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speeches of their Lordships, it would be remarkable if it had escaped the notice of 
all concerned that the short answer to the case was that the chattel character 
of the structures of itself alone rendered them incapable of being “‘ let out as 
to be capable of separate assessment’. My Lords, I refrain from quoting at 
length from the speeches in that case and content myself with stating that, in 
my view, their reasoning is destructive of the submission made on behalf of the 
appellants in the present case. 

My Lords, in my opinion, there was evidence on which the Lands Tribunal 
could hold that these structures were “‘ buildings ’” which, under Sch. 3 to the 
Valuation (Metropolis) Act, 1869, constituted the hereditaments to be inserted 
in the valuation list. I should, however, add one qualification or note of warning. 
There is a finding in the Case that one of the huts had been moved on one occasion. 
It is now stated for what period it remained on each site. The question of actual 
removal during the relevant period is a matter of considerable importance because 
it must result in two different hereditaments for different periods of time, and 
would also be relevant on the question of transience. I am prepared to assume, 
in the absence of findings to the contrary and having regard to the fact that your 
Lordships were not invited to differentiate between the four huts, that this 
particular hut remained on one site for a sufficient length of time to provide 
the necessary element of permanence. For these reasons I would dismiss the 
appeal. 

Appeal dismissed. 

Solicitors: J. G. Barr; Solicitor of Inland Revenue. 

G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp GoppArD, C.J., ORMEROD AND DOoNovAN, JJ.) 
July 11, 1956 
EVANS v. WALKDEN AND ANOTHER 


Road Traffic—Driving when uninsured—Car belonging to father driven by son 
of fifteen—Father in passenger's front seat and able to reach some of controls, 
but not touching any—Exception clause in policy where car driven by unlicensed 
driver—Road Traffic Act, 1930 (20 & 21 Geo. 5, c. 43), s. 35 (1). 

A car was driven for a short distance along a public road, which was level and 
free from traffic, by D., a boy aged fifteen, who was, therefore, disqualified for 
holding a driving licence. The car, which was driven in bottom gear and at a speed 
less than five miles an hour, was owned by B., D.’s father, who was a licensed and 
experienced driver and at the material time sat in the front passenger seat beside D. 
The steering wheel, ignition key, clutch pedal and gear handle were within B.’s 
reach, but the hand-brake was on the side of the car opposite to that on which B. 
was sitting. B. was in a position to reach the foot-brake if he displaced his son’s 
foot, but he was not actually touching any of the controls at the time when his son 
was driving. B. had in force a policy of insurance against third-party risks, by 
condition 3 of which the underwriters were not liable for any loss or damage or 
liability arising while the car was being driven by an unlicensed driver. By 
condition 9 it was provided ‘‘ Notwithstanding anything to the contrary contained 
in this policy, the insured car may be used for tuition purposes subject to the following 
limitations . . . (b) There shall be present in the insured car as a tutor a person 
under whose supervision the holder of a provisional licence would be entitled to 
drive’. Justices dismissed informations against D. for using, and against B. for 
permitting D. to use, an uninsured car on a road. On appeal, 

HELD: that the case must be remitted with a direction to convict both D. and B., 
as (i) B. was not a driver of the car at the material time, since, although he was in 
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a position to assume control, he was not actually in control, and (ii) condition 9 (b) 
dealt with the qualification of the tutor and not of the driver, and this did not affect 
the provisions of condition 3 excluding the underwriters from liability because D, 
had no driving licence. 

CasE STatTeD by Merionethshire justices. 

At Barmouth Magistrates’ Court informations were preferred by the appellant 
Evans, a police officer, charging the respondent, David Walkden, with using, and 
the respondent, Bernard Walkden, his father, with permitting David Walkden 
to use, an uninsured car on a road, contrary to s. 35 (1) of the Road Traffic Act, 
1930. The justices dismissed both informations, and the appellant appealed. 


L. J. Davies for the appellant. 
A.J. Irvine for the respondents. 


LORD GODDARD, C.J.: Ormerop, J., will deliver the first judgment. 


ORMEROD, J.: This is an appeal by Case Stated from the justices of the 
county of Merioneth, who on June 25, 1955, dismissed two informations against 
the respondents, Bernard and David Walkden. The information, so far as the 
second respondent, David Walkden, was concerned, was that on June 2 he drove 
a motor car without having an insurance policy in force in respect of the user of 
the car by him contrary to s. 35 of the Road Traffic Act, 1930. The information 
against the first respondent, Bernard Walkden, was that on the same day he 
permitted David Walkden to use that motor car without having an insurance 
policy in force in accordance with the provisions of the section. 

The facts which were found by the justices were as follows:—At a quarter to 
ten on June 2, 1955, David Walkden was sitting in the driving seat of a car at 
Beach Road, Fairbourne, a car which was owned by his father, the first respon- 
dent. David Walkden (hereinafter referred to as “‘ the son ”’) was under seven- 
teen years of age (in fact he was only fifteen years old) and by that reason was 
disqualified for holding a driving licence. Seated in front of the car with the son 
was his father, the first respondent, who was a driver of thirty years’ experience. 
The Case states that the road was perfectly level and there was no other traffic 
on the road at that time. The car was overtaken by a police car and the son 
admitted that he had no driving licence, had never had one, and was not entitled 
to have one because he was only born in the year 1940. 

The justices found that the car was being driven in bottom gear and was not 
doing more than four to five miles an hour, that the total distance driven was 
about two hundred yards, that the first respondent was in a position to control 
the driving of his son and was in fact doing so and could have stopped the car 
immediately at that slow speed. They went on to find that the steering wheel 
was within reach of the first respondent, as also were the brake and clutch pedals, 
the ignition key, and the gear handle on the steering wheel. It should be pointed 
out here, though it does not appear in the Case, that the hand-brake of the car 
was on the right-hand side of the driver and was not accessible to anybody sitting 
in the passenger seat, so that when the justices find that the brake was available 
for the use of the first respondent if he wished to control the car, they must 
presumably be referring to the foot-brake only. 

On those facts the justices came to the following conclusion: 

“We were of opinion that [the first respondent] had effective control of 

the car and if an accident had happened his insurance company would have 

been liable and we accordingly dismissed both informations.” 


After that finding, the matter came before this court and was considered on 
Jan. 18, 1956, when it was ordered that the determination of the justices should 
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be reversed and the matter should be remitted to them to continue the hearing 
so that the first respondent could, if he was so advised, produce his policy of 
insurance so that the matter could be further considered in relation to certain 
decisions, particularly Langman v. Valentine (1). The insurance policy was 
duly produced and the further hearing of the information took place on Mar. 9, 
1956. Apart from the documents in the case, no further evidence was called, 
and after consideration of the documents and after hearing arguments principally 
founded on Langman v. Valentine (1), the justices came to this conclusion: 
‘We were of the opinion that having regard to the degree of control 
being exercised by [the first respondent] he, as well as [his son] was a driver 
of the car and he would under the terms of the said policy have been indem- 
nified against any third-party claims under section A... ” 


As a result of that opinion, the justices dismissed the informations and this is an 
appeal from that decision. It is important to look at the terms of the policy, in 
which the first respondent was the assured, which was in force at the time these 
events happened. Section A of the policy, dealing with third-party claims, 
states that the insurance company indemnifies the assured for any claim for 
which he may become liable by injury causing death or damage, and so on, caused 
by or arising out of the use of the car. If the terms of the policy stopped there, it 
might very well be said that this was a case where any injury which had occurred 
—of course there was none—might have been covered by this policy because it 
came within the words ‘‘ caused by or arising out of the use of the car’; but the 
policy does not stop there and there are certain conditions. Condition 3 is as 
follows: 
‘** The underwriters shall not be liable for any loss or damage or liability 
(a) arising whilst the car is being driven by an unlicensed driver.” 


It is abundantly clear from that, and counsel for the respondents has not argued 
to the contrary, that if the only driver of the car at the time was the son, 
who was clearly an unlicensed driver, the policy was not a cover at the time 
when he was driving. The respondents’ argument is that, although the son at 
that time may have been a driver of the car, the first respondent was at the 
same time a driver of the car, and that, as the justices have so found and there 
was evidence to support their findings, therefore the car was being driven by a 
driver who was licensed and the policy was in force so far as this particular user 
of the car was concerned. If the justices were justified on the evidence before 
them in coming to the conclusion that the first respondent was a driver of the car 
then they would have been justified in dismissing these informations; but 
looking at the facts on which they found their decision, I myself am clearly of 
opinion that there was no evidence on which they could come to the conclusion 
that the first respondent was a driver of the car. It is argued that they took into 
account the whole of the circumstances, particularly the fact that the car was 
travelling in bottom gear and was only travelling at four to five miles an hour, and 
that in those circumstances it was a simple matter for the first respondent, who 
was sitting beside the driver, either to put his hand on the steering wheel or in 
some way or other to get to the brake or to switch off the ignition or possibly to 
knock the gear into neutral, and that by doing one or more of those things he 
could have stopped the car or had control of it in any way necessary; and it is 
submitted that in those circumstances the justices could say that the first 
respondent was a driver of the car. I think that is not so. It may well be that 
the first respondent was in control of his son who was driving, but I do not think 


(1) 116 J.P. 576; [1952] 2 All E.R. 803. 
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it is in any way true to say that he was in control of the car. He may have been 
in a position to assume control, but he was not in control at the time the car was 
being driven by his son. He may have been in a position to become at any 
moment a driver of the car, but on the facts as found by the justices, I fail to see 
how he can be regarded at that time as a driver of the car. 

The justices were clearly influenced by the decision of this court in the case 
of Langman v. Valentine (1). That was a case where the owner of a motor 
car was teaching a young woman to drive on a public road. She had no licence 
and at all material times he was sitting in the front passenger’s seat and he 
kept one hand on the hand-brake and the other on the steering wheel and he 
was able to steer the car, stop it or start it, the ignition switch being within 
his reach. It was said, too, that the girl who was learning to drive sitting in the 
driver’s seat had her foot in a position to use the accelerator, the foot-brake and 
clutch pedal and, in those circumstances, the justices held that the owner was 
the driver of the car. This court on appeal on a Case Stated said that the justices 
were justified in coming to, the conclusion that the owner was a driver, not neces- 
sarily the driver because there could be two drivers but, in those circumstances, 
a driver. Those circumstances appear to me to be very different from those in the 
case we are considering at the moment. Here, the owner did not have his hand on 
the steering wheel. He did not have his hand on the hand-brake, which was in fact 
not accessible to him. The only brake he could have applied would have been the 
foot-brake, which is on the right-hand side of the driver, and could only be reached 
by him with very considerable difficulty. It is true, I suppose, that he could have 
switched off the ignition and he could have taken hold of the steering wheel and 
possibly put the gear in neutral because it appears that the gear lever was on the 
steering wheel, but in fact he had done none of those things. He was not in fact 
touching any of the instruments of control and, in the circumstances, I think that 
this case is on its facts distinguishable from Langman v. Valentine (1) and that 
here there was no evidence which would justify the justices in coming to the con- 
clusion that the first respondent was a driver of this car. If he was not a driver of 
this car, it follows that the driver of the car and the only driver was the son. As 
he was an unlicensed driver, it follows so far as that user of the car is concerned 
that there was no policy of insurance in force. 

The other question raised by counsel for the respondents is that, even supposing 
the father was not a driver of the car, and therefore that there was no policy of 
insurance in force having regard to the provisions of condition 3, yet condition 
9 brings the policy back into force as condition 9 deals with fhe position where 
the car is being driven by a person under tuition. Condition 3 limits the user of 
the car, amongst other things, to user for private purposes and does not include 
the use of the car for the purpose of tuition, but condition 9 provides: 

‘“‘ Notwithstanding anything to the contrary contained in this policy, 
the insured car may be used for tuition purposes subject to the following 
limitations . . . (b) There shall be present in the insured car as a tutor 
a person under whose supervision the holder of a provisional licence would 
be entitled to drive.” 

Counsel argues that the words at the beginning of that condition ‘“‘ Notwith- 
standing anything to the contrary contained in this policy ” exclude the opening 
words of condition 3 of the policy and that condition 9 must be construed en- 
tirely as though condition 3 were not there, and that in those circumstances 
the words of condition 9 are not sufficiently explicit to permit of the construction 
that the person under tuition must be in possession of a provisional licence. It 


(1) 116 J.P. 576; [1952] 2 All E.R. 803. 
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may be that, if condition 9 were being construed entirely without condition 3, that 
might be a proper construction of para. (b) of condition 9, but condition 3 must 
be taken into consideration unless it is in fact contradicted by the opening 
words of condition 9 which are: ‘‘Notwithstanding anything to the contrary 
contained in this policy”. As I read condition 9, there is nothing there contrary 
to the provision that the underwriters shall not be liable for loss or damage 
arising while the car is being driven by an unlicensed driver. In those circum- 
stances, the respondents cannot get very much help from the construction which 
they seek to put on condition 9. It follows, in my opinion, that this appeal 
must be allowed, and the case must be sent back to the justices for them to 
convict. It may very well be that in these circumstances the offence which has 
been committed is not a serious one, but that is a matter for the justices and a 
matter entirely for their consideration. 


DONOVAN, J.: Iagree. It is true that this was in all the circumstances a 
venial and not a serious offence, but on the facts I do not think the father, the 
first respondent, could be said to be the driver. In Langman v. Valentine (1), 
the person there concerned had one hand on the steering wheel and the other on 
the hand-brake. In the present case the first respondent was out of immediate 
reach of the hand-brake. He would have had to displace his son’s foot in order 
to get to the foot-brake, and he had no hand on the steering wheel. It is true, 
of course, that he could have switched off the engine. 

It is argued that because the first respondent was in the immediate vicinity of 
the steering wheel, ignition switch and foot-brake that he was in such control 
as to be a driver of it, particularly when the car was travelling at only four 
miles an hour; but I cannot agree that that conclusion was open to the justices, 
because control is not the same thing as the possibility of assuming control, 
and in a matter of this importance I do not think the decision in Langman v. 
Valentine (1) ought to be made the starting point for even more indulgence. 

As regards the policy itself, I do not regard condition 9 as antagonistic to that 
part of condition 3 which excludes cover if the car is driven by an unlicensed 
driver because condition 9 is dealing with the qualification of the tutor and 
does not touch the question of the pupil having, as by law he should have, a 
provisional licence. 


LORD GODDARD, C.J.: I agree. I confess I had some doubt at first 
whether we could in the circumstances of this case differ from the finding of fact 
of the justices; but I do not think they applied the proper test and, moreover, 
I do not desire to be a party to any extension of Langman v. Valentine (1) or 
any application of the decision in that case to facts which are not strictly in 
line with it. I think Langman v. Valentine (1) went as far as it was safe to go; 
we felt in that case that there were facts on which we could not have differed 
from the justices, though I think that we should have if we had felt able to do so. 

The only other point which I think that I should mention is this. The justices 
dismissed these informations and we are sending the case back to them; when 
considering these dismissals, it may be that they would be glad to find special 
circumstances if they could, and we think, although it is strictly a matter for 
them, that if in the circumstances of this case they do find there were special 
reasons for not imposing disqualification, we should not differ from them. 

Appeal allowed. 

Solicitors: Horace W. Davies & Co., for J. Charles Hughes & Co., Dolgelley; 

Amery-Parkes & Co, T.R.F.B. 
(1) 116 J.P. 576; [1952] 2 All E.R. 803. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparpb, C.J., ORMEROD AND DoNovaAN, JJ.) 
July 12, 1956 
CARDIFF CORPORATION v. ROBINSON 


Rating—Beneficial occupation—Husband living with wife and family rent free in 
house of husband’s father—Subsequent separation—Wife and family permitted 
by husband to live in house—Liability of husband for rates. 

The respondent lived with his wife and children rent free in a house belonging to 
his father. Subsequently, the respondent separated from his wife, but after the 
separation he arranged that his wife and children should continue to live in the house 
rent free, and also paid his wife maintenance for her and the children. The rating 
authority assessed the respondent to rates for the house, which he did not pay, and, 
on a complaint being preferred by the rating authority asking for the issue of a 
distress warrant against him, the magistrate dismissed the complaint. On appeal 
by the rating authority, 

HE.Lp: that the warrant must issue, as the respondent was in beneficial occupa- 
tion of the house inasmuch as, by allowing his wife and family to remain in the 
house rent free, he was discharging his obligation to provide accommodation for 
them. 

CASE STATED by the stipendiary magistrate for the city of Cardiff. 

A complaint was preferred on July 27, 1955, by the appellants, Cardiff Corpora- 
tion, against the respondent, John H. Robinson, that he, being a person duly 
rated and assessed by a general rate in the sum of £19 Is. 4d., had not paid that 
sum. The complaint was heard by the stipendiary magistrate on Feb. 3, 1956, 
when the following facts were proved. The appellants were the rating authority 
for the city of Cardiff and the respondent was entered in the rate book as the 
owner-occupier of a house and garage at 11, Roath Court Road, Cardiff. The 
appellants had demanded payment from the respondent as occupier of £19 Is. 4d. 
in respect of the first instalment of the general rate payable on Apr. 1, 1955, 
and the respondent had not paid any part of that sum. 11, Roath Court Road 
was at all material times owned by the respondent’s father and the respondent 
and his wife and two children had lived there rent free until November, 1954. 
In November, 1954, he left the house and lived apart from his wife. He left 
behind furniture for the use of his wife. The respondent’s father had permitted 
the respondent’s wife and children to continue to live rent free in the house. 
On Nov. 25, 1954, a solicitor acting for the respondent had written to the res- 
pondent’s wife’s solicitors informing them that the respondent would pay 
maintenance of £6 per week for his wife and children, that no rent would be 
payable for the house, and that she was to pay the rates and al! charges for gas 
and electricity out of her allowance, and that, pending any agreement as to her 
continued occupation, she was not at liberty to create any tenancy or sub- 
tenancy of any part of the premises, though she could take in lodgers. No 
formal written agreement was entered into between the respondent and his wife 
but she acquiesced in the terms proposed save that she did not pay the rates. 
The respondent had written to the appellants on Jan. 17, 1955, giving notice to 
the effect that he was not the occupier of nor resident at 11, Roath Court Road, 
as from Jan. 1, 1955, and that he had arranged to pay the rates due up to March, 
1955, but not thereafter. It was contended for the respondent that rateable 
occupation was a question of fact as to which the intentions of the alleged 
occupier were relevant and that he had ceased at the material time to be in 
rateable occupation. The magistrate dismissed the complaint and the rating 


authority appealed. 
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P. R. E. Browne for the appellants. 
Michael Evans for the respondent. 


LORD GODDARD, C.J.: The circumstances are very simple. The 
respondent is a man who was allowed to live in a house belonging to his father 
rent free. So long as he lived in that house, there is no question that he was the 
rateable occupier, he having beneficial occupation. He was rated and he paid 
the rates. In November, 1954, however, differences arose between him and his 
wife, and he left the house where he and his wife and children had been living. 
The fact that there were children is not unimportant. Then he and his wife 
came to an arrangement, whereby he was to pay her for the maintenance of 
herself and the children £6 a week, and she was to live in this house which he had 
a licence to occupy. She was to live in that house on certain not very onerous 
terms which he dictated to her. There is a letter which says she is not to sub-let, 
because that was a term between himself and his father, and, of course, at any 
time the father could revoke his licence, but he has not done so. 

The respondent having left his wife and chiidren is under an obligation to 
maintain them and, among other things, he is under an obligation to provide a 
roof over their heads. He has done that by telling his wife that she may go on 
occupying this house which he occupied as a licensee. Obviously the respondent 
has made this provision for his wife as part of the obligation which he is under to 
maintain her. He is using the house in the most beneficial way he can, for the 
purpose of housing his wife and children. It is agreed that if the respondent 
goes out of the house and leaves his furniture in it, he is liable so long as his 
furniture is there to pay the rates because there is then a beneficial occupation. 
If he chooses to leave the house and leave his wife and family there, why is it any 
different from leaving his furniture there? He may come to an arrangement 
between himself and his wife under which his wife agrees to pay the rates. That 
may be, but the local authority are not bound by any arrangement of that sort. 

The only question here is: has the respondent got a beneficial occupation? 
I think that he has a very beneficial occupation because it enables him to provide 
for his wife and family who, if they had to provide a home for themselves 
would naturally require more money from him. 

With one exception, I do not think the cases which have been cited have any 
real bearing on this case. The cases under the Rent Restriction Acts show that 
the wife has a right to remain in the matrimonial home. In this case the wife 
is not staying in the matrimonial home because of a right given by the statute 
but under an agreement with the respondent. It is agreed that part of her main- 
tenance should be residence in this house; therefore, he is making a most bene- 
ficial use of the right which he has to occupy that house. The fact that he is 
not living there himself is neither here nor there. He has put his wife and family 
in the house, he being liable to maintain them and that is part of the maintenance 
for which he is liable. 

The only case which I think has any direct bearing on this case is Robinson 
v. Taylor (1) in this court, which is a decision that may, as I say with all respect, 
require consideration in another court hereafter. I do not say that I disagree with 
it, but there are some points which I find difficult to follow, and I think it might 
well be desirable to have it considered hereafter in the Court of Appeal. One 
difficulty I have in the case is that it seems to me that Humpureys, J., and 
SINGLETON, J., really put their judgments on different grounds. That was 
& case where the husband had become insane and the wife was occupying the 


(1) 112 J.P. 170; [1948] 1 All E.R. 291; [1948] 1 K.B. 562. 
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house in consequence of an order of the Court of Protection, and one of the 
things the Court of Protection had done in applying the husband’s income and 
managing his property was to declare that the wife could be occupier and live 
in the house. The husband could know nothing about it or exercise any judg- 
ment on the subject because he was insane. I do not think that that case has 
really any bearing on this particular case Here there is an agreement, and the 
agreement seems to me to show that the husband was using this house for the 
purpose of maintaining his wife, and, therefore, had a beneficial occupation of the 
house. 

For these reasons, I disagree with the conclusion to which the magistrate 
came and this case must go back with a direction that a distress warrant must 


issue. 
ORMEROD, J.: I agree, for the same reasons. 


DONOVAN, J.: I agree. The point is not altogether an easy one, but I 
think that the answer is clear. It is important to remember that up to 
November, 1954, the respondent was admittedly in occupation of this house. The 
ownership was in the respondent’s father. What the respondent did after 1954 
was to turn his existing occupation to account by leaving his wife and children 
living there rent free. That has enabled him to discharge his obligation to 
maintain his wife and children at a smaller pecuniary outlay than he would 
otherwise have incurred. In that way he is having and exercising a beneficial 
use of the hereditament and therefore does not cease to be in rateable occupation 
despite his physical absence. 

I agree with Lorp Gopparp, C.J., that the case which does cause difficulty 
at first sight is Robinson v. Taylor (1). That may turn on the special feature of 
insanity which was there present, but for the moment I cannot see why it should, 
seeing that the receiver stood in the same position as the insane person. It was 
held there that the insane person had ceased to be in regular occupation and the 
wife who was in rateable occupation of the house was the person so rated, and 
by parity of reasoning it would seem to follow that in this case the wife should 
be treated as the rateable occupier. I cannot, however, treat that case as over- 
riding the plain facts of this case, namely, that by turning his occupation into 
account in the way he has done the present respondent remains in rateable 


occupation. I agree with the judgment proposed. 
Appeal allowed. 


Solicitors: Theodore Goddard, & Co., for S. Tapper Jones, Cardiff; Fortescue, 
Adshead and Guest, for Richards & Guest, Cardiff. 


T.R.F.B. | 


(1) 112 J.P. 170; [1948] 1 All E.R. 291; [1948] 1 K.B. 562. 
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QUEEN’S BENCH DIVISION 
(Lorp GoppDarpD, C.J., ORMEROD AND Donovan, JJ.) 
July 13, 1956 
DAVIS v. MILLER 


Town and Country Planning—Enforcement notice—Validity—Service during 
pendency of appeal to Minister against decision of local planning authority— 
Town and Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), s. 23 (1). 

On Aug. 1, 1952, the local planning authority granted the respondent permission 
to use certain land for garaging and washing public service vehicles, subject to a 
condition that the user should cease by Sept. 27, 1953. On Oct. 14, 1952, the 
respondent appealed to the Minister of Town and Country Planning against the 
condition attached to the permission, but requested the Minister not to hold an 
inquiry pending certain negotiations (which subsequently proved abortive) between 
him and the local authority. On Nov. 16, 1953, the local planning authority 
served on the respondent an enforcement notice under s. 23 of the Town and 
Country Planning Act, 1947, requiring him to discontinue the user of the land by 
Mar. 23, 1954. On Dec. 3, 1953, the respondent asked the Minister to hold a local 
inquiry. This was held on Nov. 2, 1954, and on Apr. 20, 1954, the Minister dis- 
missed the respondent’s appeal. The respondent had meanwhile continued to use 
the land for the purposes for which planning permission had been originally granted, 
and an information under s. 24 (3) of the Act of 1947 was preferred against him 
charging him with using the land in contravention of the enforcement notice. 

HELD, that the notice under s. 23 was valid, there being no provision either 
in that section or in s. 16 prohibiting a planning authority from serving an enforce- 
ment notice while the hearing of an appeal was pending. 

Per Lorp GopparpD, C.J.: Where a person has appealed to the Minister and 
pending the hearing of the appeal proceedings are taken against that person on an 
enforcement notice which has already been served, the justices should, in a proper 
case, adjourn the hearing until the Minister has given his decision. 

CasE STATED by justices for the county of Gloucester. 

On Jan. 16, 1956, an information was preferred by the appellant, Guy H. 
Davis, acting on behalf of the Gloucestershire County Council, against the 
respondent, George James Miller, that whereas on Nov. 10, 1953, by virtue of 
s. 23 of the Town and Country Planning Act, 1947, the Gloucestershire County 
Council had served on the respondent, the occupier of land in Cirencester in the 
county of Gloucester, an enforcement notice requiring him within fifteen weeks 
after the expiration of the period of twenty-eight days after the service of the 
notice to cease using the land for the garaging end washing down of public service 
vehicles and to remove a coach shelter situate on the land, the respondent on 
Jan. 2, 1956, without the grant of permission under the Town and Country 
Planning Act, 1947, had used the land in contravention of the notice, contrary to 
8. 24 (3) of the Act. The information was heard at Cirencester Magistrates’ 
Court, when the following facts were proved. 

On Mar. 28, 1947, the respondent had applied for planning consent for the use 
of the land for coach parking and washing and on Apr. 30, 1947, the Urban 
District Council of Cirencester, the interim development authority for the purpose 
of the Town and Country Planning Act, 1932, refused consent for this develop- 
ment. The respondent had appealed to the Minister of Town and Country 
Planning against this refusal and on Sept. 27, 1947, the Minister issued his 
decision allowing the respondent to use the land for washing down and garaging 
public service vehicles for a period of five years expiring Sept. 27, 1952. On 
Dec. 10, 1947, the respondent had applied to the urban district council for consent 
to the erection of a temporary coach shelter on the land and on Jan. 20, 1948, 
consent was granted for the erection of a temporary coach shelter to be removed 
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at the expiry of the consent for the use of the land, namely, Sept. 27, 1952. On 
June 17, 1952, the respondent had applied to the Gloucestershire County Council, 
the local planning authority for the purpose of the Town and Country Planning 
Act, 1947, for permission to retain the coach shelter and to continue to use the 
land for the purpose of a garage and the washing down of public service vehicles 
and on Aug. 1, 1952, the county council had granted consent for one year subject 
to the condition that the building should be removed and the use of the land 
discontinued by Sept. 27, 1953. On Oct. 14, 1952, the respondent had appealed 
to the Minister against the condition, but had asked the Minister to postpone the 
arrangements for a local inquiry while he was negotiating with the county 
council. 

The period allowed by the condition having expired on Sept. 27, 1953, the 
county council had on Nov. 10, 1953, served an enforcement notice on the 
respondent under s. 23 and s. 24 of the Town and Country Planning Act, 1947, 
requiring him to cease to use the land for the garaging and washing down of 
public service vehicles and to remove the coach shelter therefrom within fifteen 
weeks after the expiration of the period of twenty-eight days after the service of 
the notice on him. On Dec. 3, 1953, the respondent had requested the Minister 
to arrange a date for the hearing of his appeal against the condition referred to. 
On Mar. 2, 1954, a local inquiry was held and on Apr. 20, 1954, the Minister had 
dismissed the appeal. 

The respondent continued to use the land as a coach station and it was being 
so used on Jan. 2, 1956. It was contended for the appellant that the notice 
served on Nov. 10, 1953, was a valid notice under s. 23 of the Town and Country 
Planning Act, 1947, and was effective from Mar. 23, 1954 (being a date fifteen 
weeks after the expiration of a period of twenty-eight days after the service of 
the notice). It was contended for the respondent that the notice was invalid, as 
it was served at a time when there was outstanding an appeal to the Minister and 
no question of non-conforming user could arise until that appeal had been 
determined or withdrawn, and as the notice purported to take effect from 
Mar. 23, 1954, when the Minister’s decision on the appeal was outstanding. The 
justices dismissed the information. The appellant appealed. 
Blain for the appellant. 

Mildon for the respondent. 


DONOVAN, J., after stating the facts and referring to the contentions of 
the respondent continued: The question which is raised is purely one of construc- 
tion of s. 23 (1) of the Town and Country Planning Act, 1947, which provides: 


“If it appears to the local planning authority that any development of 
land has been carried out after the appointed day without the grant of 
permission required in that behalf under this Part of this Act, or that any 
conditions subject to which such permission was granted in respect of any 
development have not been complied with, then, subject to any directions 
given by the Minister, the local planning authority may within four years of 
such development being carried out, if they consider it expedient so to do 
having regard to the provisions of the development plan and to any other 
material considerations, serve on the owner and occupier of the land a 
notice under this section.” 


The notice is named an enforcement notice by sub-s. (2), and such a notice was 
What the respondent is saying is that it was served too 
It therefore 


served in this case. 
soon, and therefore was a nullity because this appeal was pending. 
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becomes material to see whether in the Act there is any express provision to the 
effect that once a notice of appeal has been lodged with the Minister against any 
conditions which are part of planning permission, that notice operates as a stay 
and prevents the planning authority from issuing an enforcement notice until the 
appeal is disposed of. Ordinarily as a matter of practice planning authorities 
wait, as one supposes, until an appeal has been disposed of. This, however, is 
rather an exceptional case and is obviously one which was not contemplated by 
the statute because the appeal had been outstanding for something like two years. 
It had been held up originally at the instance of the respondent and the planning 
permission which he had obtained had already expired before the enforcement 
notice was issued. This case is different, therefore, from one where the local 
planning authority might serve their enforcement notice very soon after the 
conditions had been decided on and before any appeal had been heard. Neither 
s. 16, which gives the right of appeal, nor s. 23 contain anything, however, which 
limits the legal right of the planning authority to serve an enforcement notice 
pending the hearing of an appeal. We have been pressed with the curious 
consequences which might follow, and one sees that in an ordinary case a pending 
appeal might well operate as a reason for holding that an enforcement notice had 
been prematurely served. Here, however, the appeal had been outstanding 
for some time and had been held up mainly by the action of the respondent 
himself, so that there is certainly no stimulus towards reading into s. 23 of the 
Act words which would postpone the serving of an enforcement notice until the 
appeal had been heard. If the appellant is asked to justify the enforcement 
notice, all that he has to do is to point to s. 23. The respondent replies that that 
is not applicable because an appeal is still outstanding. But there is nothing in 
s. 23 which postpones the right of the authority to serve an enforcement notice 
until the appeal has been disposed of, and there is nothing in this case which 
induces me to read the implication into the section that the right of the authority 
is postponed. 

For these reasons, I think the justices came to a wrong conclusion in this case. 


ORMEROD, J.: I agree, and there is very little that I want to add. The 
only point which I wish to make is this. When I first considered the matter I 
was attracted to some extent by the anomaly which could arise if the appellant’s 
interpretation of the Town and Country Planning Act, 1947, was a correct one 
(as I am satisfied that it is), in the following way. If the owner of the site, having 
been served with a notice under s. 23 of the Town and Country Planning Act, 
1947, agrees to exercise his right under s. 23 (3) there is nothing to prevent him 
from doing so and from making an application to the local authority to use the 
land, which would have the effect of postponing the operation of the notice until 
such application was determined. That must mean that he has the right to make 
an application, although he has already made an application which has been 
refused and although an appeal to the Minister from the refusal is pending. On 
first consideration that seemed to be such an anomaly as made it necessary to 
imply in the section some provision to the effect that an enforcement notice 
should be stayed while an appeal was pending, but I am satisfied on considering 
the section that that is not so. This anomaly has arisen because this was a situation 
which was not in the contemplation of the legislature and, in those circumstances, 
[am satisfied that this appeal must be allowed. 


LORD GODDARD, C.J.: I agree. I want to say only that I think that 
there is a perfectly simple way of safeguarding a person who has appealed to the 
Minister, where proceedings are taken against that person on an enforcement 
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notice that has already been served, if the Minister has not given his decision. If 
those were the circumstances, he would submit to the justices before whom he was 
summoned that he was waiting for the Minister’s decision, and that if the Minister 
gave him planning permission, it followed that he would have committed no 
offence because then the enforcement notice would have been invalid. On that 
the justices would decide, I should think, in a proper case to adjourn the case in 
order to hear whether the Minister allows the appeal. If that were the state of 
affairs I am quite sure that the Minister, if he were informed, would give his 
decision promptly. In this case nothing of the sort has happened. The Minister 
had dismissed this appeal in 1954. The respondent has been developing the 
land without permission and there is no reason why it should be necessary to 
serve another enforcement notice. As my brethren have indicated, the point is 
not dealt with in the Town and Country Planning Act, 1947, but there is nothing 
which entitles us because an appeal has been lodged, which may or may not be 
successful, to say that the enforcement notice is not of avail during the pendency 
of that appeal. 
For these reasons, I think the justices came to a wrong decision and the case 
must go back with a direction to convict. 
Appeal allowed. 


Solicitors: Field, Roscoe & Co., for Guy H. Davis, Gloucester; Tarry, Sherlock 
& King, for Townsends, Swindon. 
yA RAS 


QUEEN’S BENCH DIVISION 
(Barry, J.) 
July 11, 12, 13, 1956 
PRICE AND OTHERS v. SUNDERLAND CORPORATION 


Education—Schooi meals—Duty of school teachers to collect money for school meals 


service—Education Act, 1944 (7 and 8 Geo. 6, c. 31), s. 49. 

A school meals service had been provided for schoolchildren under statutory 
powers on a considerable scale since 1939, and schoolteachers had supervised the 
children while they were having meals and had collected the money which the 
children were required to pay for the meals which were provided. By the Educa- 
tion Act, 1944, s. 49, the Minister of Education was empowered to make regulations 
imposing on local authorities the duty of providing meals and providing for the 
manner in which services connected with the provision of the meals were to be 
rendered by teachers, but the regulations were not to impose on teachers duties in 
respect of meals other than the supervision of pupils. The Provision of Milk and 
Meals Regulations, 1945, made under s. 49, contained similar limitations. In 
1956, as a protest against a superannuation Bill then before Parliament, the 
National Association of Schoolmasters decided to ask its members to cease collecting 
money for the school meals service, and the Sunderland and district branch of the 
association informed the defendant council, the local education authority, that its 
members would not, after reasonable notice, receive school meals money, although 
they would continue to supervise school meals. The defendant council passed a 
resolution that those members of the Sunderland and District Association of School- 
masters who refused to collect money for school meals in school hours should be 
given notice to terminate their engagements. The plaintiffs, who were school- 
masters employed by the defendant council, five of them having been given notice of 
dismissal, claimed a declaration that the resolution was ultra vires the defendant 


council, 
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HELD: any services rendered by teachers under s. 49 of the Act of 1944 other 
than the supervision of school meals were voluntary, and, therefore, the collection 
of money for school meals was a duty which the defendant council could not impose 
under the section on teachers in their employment, and the defendant council’s 
resolution was ultra vires since it required the plaintiffs, on pain of dismissal, to 
perform a duty which was expressly prohibited by s. 49 of the Act of 1944. 

AcTIon for a declaration. 

On Apr. 11, 1956, the defendant council, the local education authority, passed 
a resolution adopting a recommendation that those teachers employed by the 
Sunderland Education Authority who were members of the Sunderland and 
District Association of Schoolmasters and who refused to collect money for 
school meals in school hours be given notice to terminate their engagements on 
Aug. 31, 1956. The six plaintiffs, Philip Preston Price, James Taylor Robson, 
George Adamson Stafford, Ralph Forster, James Cathcart Hamilton Cowen and 
Frederick Carr, five of whom had been given notice pursuant to the defendant 
council’s resolution, claimed declarations that the resolution was ultra vires the 
defendant council, and that the defendant council were not entitled to impose 
on teachers in their employ at any school duties in respect of meals other than 
the supervision of pupils, namely, the duties of clerks and cashiers. 


Gerald Gardiner, Q.C., and N. N. McKinnon for the plaintiffs. 
Charles Russell, Q.C., and R. J. Parker for the defendant council. 


BARRY, J.: The history of the matter can be stated quite shortly. In 
1906, by the Education (Provision of Meals) Act, 1906, Parliament first enabled 
local education authorities to provide meals for schoolchildren, but that Act 
expressly provided [by s. 6] that no teacher was to be required to take any part 
in the duties connected with the provision of those meals. The enactments which 
then existed relating to education were consolidated by the Education Act, 1921, 
and the provision of school meals was dealt with in ss. 82-85 of that Act. Section 
85 of the Education Act, 1921, re-enacted the earlier section in the Education 
(Provision of Meals) Act, 1906, and read thus: 


“No teacher seeking employment or employed in a public elementary 
school shall be required as part of his duties to supervise or assist, or to 
abstain from supervising or assisting, in the provision of meals, or in the 
collection of the cost thereof.” 


The provision of meals for schoolchildren remained on a relatively small scale 
until after the outbreak of the last war when, for various reasons, local education 
authorities were encouraged by the government to provide meals on a very much 
wider scale; but, so far as the legislative position is concerned, the position of 
teachers remained unaltered and continued to be governed by s. 85 of the Educa- 
tion Act, 1921. As part of their war effort the teachers throughout the country 
wholeheartedly co-operated in the work of providing meals for schoolchildren 
during the war. The teachers did not, of course, actually prepare the meals, but 
they supervised the children while they were partaking of the meals provided by 
the local education authorities, and they did collect the money which the children 
or their parents were required to pay for the meals which were provided. It was, 
I think, made abundantly clear throughout the whole of the war period that the 
duties which the teachers were undertaking in connection with the provision of 
meals for the pupils under their care were purely voluntary and that the teachers 
expected that the whole situation would be reviewed and, if necessary, revised 
after the termination of hostilities. 

The plaintiffs are all members of the Sunderland and District branch of the 
Association of Schoolmasters, which is one of the four major associations into 
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which the teaching profession is organised. In 1943 in Sunderland a joint 
consultative committee was formed, and on that committee there were repre- 
sented the director of education and his staff and also delegates from the various 
associations of teachers, including the association of schoolmasters to whom the 
six plaintiffs belong. I have seen the minutes or notes of what occurred at 
various meetings of this consultative committee. I do not think that any ques- 
tion arises as to their accuracy. To take one of these so-called minutes as an 
example, there was a meeting of this joint committee on Apr. 13, 1943, and 
during that meeting the question of school meals was under discussion. The 
director of education referred to 


‘reports received in respect of school feeding, and said the reports could 
be divided into six parts: (1) General attitude (2) Place (3) Time (4) Paid 
staff (5) Supervision and (6) Odd items. Under (1) the director said it 
appeared that every association was willing to co-operate and that every 
association wished the arrangements made to be for hostilities only. The 
director agreed that the scheme should be carried out under the conditions 
agreed on until the end of the war and then as soon as possible after the war 
proper plans should be made. Nothing the associations acquiesce in now 
should prejudice the position when the permanent position was considered.” 


So the matter stood when the Education Act, 1944, was passed. That Act 
repealed the earlier Acts to which I have referred, and provided by s. 49: 


‘** Regulations made by the Minister shall impose upon local education 
authorities the duty of providing milk, meals and other refreshment for 
pupils in attendance at schools and county colleges maintained by them; 
and such regulations shall make provision as to the manner in which and the 
persons by whom the expense of providing such milk, meals or refreshment 
is to be defrayed, as to the facilities to be afforded (including any buildings 
or equipment to be provided) and as to the services to be rendered by 
managers governors and teachers with respect to the provision of such milk, 
meals or refreshment, and as to such other consequential matters as the 
Minister considers expedient, so, however, that such regulations shall not 
impose upon teachers at any school or college duties upon days on which 
the schoo! or college is not open for instruction, or [and these are the material 
words] duties in respect of meals other than the supervision of pupils, and 
shall not require the managers or governors of a voluntary school to incur 
expenditure.” 

At the time when the Education Act, 1944, became law, the local education 
authorities were bound to provide milk, meals and other refreshments for their 
children if the Minister made regulations to that effect. Very shortly after 
the Act came into force the Provision of Milk and Meals Regulations, 1945 
(S.R. & O. 1945 No. 698) were made and local education authorities then 
became entitled to require teachers to supervise the children at meals. That 
result of the Education Act, 1944, is not in dispute. What other requirements 
could be placed on teachers forms the subject-matter of the present dispute. 

The Association of Schoolmasters did not take altogether kindly to the change 
in the law, nor did they think it proper that their members should be required 
during their spare time to supervise the children at meals without some additional 
remuneration, and from 1945 onwards there was a considerable amount of dis- 
satisfaction among the members of that association with regard to the part 
which, by law, they were then compelled to play in the service of providing meals 
for schoolchildren. Various circulars were issued by the Minister of Education 
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dealing with the meal situation created by the Education Act, 1944. The very 
much wider extent on which meals were then being provided considerably 
increased the amount of clerical and other work required in connection with the 
collection of the moneys which the children’s parents were required to contribute 
towards the cost of the meals. Children were not bound to take their meals at 
school, but if the parents wished them to do so the local education authority 
were under an obligation to provide the meals, and, except in the case of necessi- 
tous children, were also under an obligation to collect a contribution from the 
parents towards the cost of the meals. 

As time went on the administration of the scheme received further considera- 
tion and no doubt quite properly from the accountancy point of view the teachers 
were asked (I will not say “ required ”) to make a number of somewhat compli- 
cated returns showing the number of meals served, the number of payments 
made and covering other matters which were required to enable the accounts of 
the meals service to be kept in proper order. In later days those accounts 
became fairly complicated, and I am quite satisfied that the members of this 
association did continue to collect the money and did fill up the various forms which 
the local education authority considered were necessary; but they did so, I am 
quite satisfied, as a voluntary service. No specific complaints as to the actual 
collection of the money from children were made between 1944 and the date of 
the matters now in dispute. Such complaints as were made related to the part 
which teachers were required to play as a whole in the provision of meals for 
children, including in particular the supervision of the children during the mid- 
day luncheon hour. 

It is sufficient for me to say that it is clear that the teachers, knowing, of course, 
that they were required to supervise, did feel that they were being somewhat 
ill-used in having that duty imposed on them, and also were dissatisfied with the 
amount of work as a whole which was involved in connection with the meals 
service. [His Lorpsuip reviewed the evidence concerning the amount of time 
involved in correlating accounts and preparing returns and concerning the 
system adopted by the defendant council and concluded that it did impose a 
considerable amount of work on the teachers in the schools administered by the 
defendant council. His Lorpsuir continued:] 

Not very long ago a Superannuation Bill was introduced into Parliament 
and, rightly or wrongly, the members of the Association of Schoolmasters con- 
sidered that its terms were unfair to the teaching profession. Although there has 
been no evidence to this effect, I think I am entitled to take judicial notice of 
the fact that for some time past they have, again rightly or wrongly, considered 
that their remuneration was inadequate having regard to their responsibilities 
and to the important part which they play in the life of the country. The 
immediate effect of the Superannuation Bill appeared to be not to increase but 
to reduce the net remuneration of schoolmasters; and this fact caused a consider- 
able amount of dissatisfaction. Dissatisfaction was expressed at the time by all 
the associations into which the teaching profession is organised, but the steps 
taken by the Association of Schoolmasters went a little further than those taken 
by any of the other associations. Indeed, the defendant council considered 
that they went a great deal further and unjustifiably further than was warranted 
by the facts. 

As a result of a decision made by the association as a whole, certain local 
branches of the association took some drastic action as to the part which they 
were prepared to play in future in the administration of the meals service. On 
Mar. 23, 1956, the local secretary of the Sunderland and District branch of the 
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Association wrote to the director of education of the defendant council, in these 
terms: 


‘“‘ Dear Sir, At a meeting held tonight it was decided that members of my 
association, in accordance with the wishes of the National Association of 
Schoolmasters, will not be able to receive school meals money from the 
commencement of next term, that is, Monday, Apr. 9, 1956. We shall 
continue to supervise school meals as at present and shall carry out other 
duties connected with the service but we shall not handle money. This 
ban does not apply to special schools at this stage. For your convenience 
I enclose a list of our members and the schools in which they serve. This 
course of action has been decided upon to show our opposition to the Teachers 
Superannuation Bill which was given its third reading in the House yester- 
day. We regret having to take this step and hope that we shall be able to 
resume normal working very soon.” 


The letter gave reasonable notice, viz., from Mar. 23 to Apr. 9, of the intention 
of the association to the defendant council. The defendant council reacted 
On Mar. 26, 1956, the director of education 


somewhat sharply to the letter. 
wrote a letter to the secretary of the local branch of the association, and said: 


“ Your letter of Mar. 23, 1956, was this evening reported to the School 
Health and Welfare Sub-Committee of the Education Committee. It was 
pointed out that the collection of payments for school meals is carried out in 
school hours and has been done in this manner for many years. Similar 
collections, as you know, have been made in connection with the sales of 
needlework, etc. In these circumstances the committee took the view 
that your proposed action is quite unwarrantable having regard to the terms 
of your employment, and would take a very serious view of the position if 
such action is carried into effect. I am, therefore, instructed to request you 
to consult your members immediately with a view to the withdrawal of 
your letter. I must ask for your reply by Thursday morning, Mar. 29, 
1956.” 


In his reply, dated Mar. 28, 1956, the secretary of the association said that the 


letter from the director of education 


‘“*. . . was considered by a general meeting of my association held this 
evening, and I am instructed to state that as the action we have taken has 
been in accordance with the wishes expressed by the National Association 
of Schoolmasters, after thorough investigation of the situation, we must 
abide by the terms of our letter of Mar. 23.” 


In response to that letter the director of education, as he was quite entitled to 
do, directed a circular letter to all the members of the Sunderland and District 
Association of Schoolmasters. That was dated Apr. 4. [H1s Lorpsurp read the 
opening paragraphs of the letter and stated that the important part of the 
letter was the following:] 


*. . . As you know, money for school meals is always collected during 
normal school hours, as moneys for other purposes are collected, this being 
done in pursuance of arrangements made by the authority after full consulta- 
tion with (inter alia) the representatives of your association. This practice 
has been pursued for some years now and is a clearly recognised and accepted 
term of employment of all teachers. Because of this, the authority take a 
most serious view of the proposal of your association not to collect money 
for school meals from the schoolchildren. This would appear to be quite 
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contrary to your terms of employment. The fact that only seven county 
boroughs out of the many local education authorities throughout the 
country have been selected for this action adds greatly to the seriousness of 
the matter. There can be no justification whatsoever for your taking such 
action against schoolchildren or indeed the local education authority, who 
have taken no part in the present superannuation dispute between the 
teachers and the government. Under these circumstances, therefore, the 
committee expect you to carry out the recognised arrangements and to 
refrain from following a course of action which might prove detrimental to 
all concerned.” 


Other letters were sent to other bodies by the director of education but I need 
not refer to them in detail. I should point out that, until this action had been 
proceeding for some time, the defendant council persisted in the view that the 
action proposed by the Sunderland branch of the association was contrary to the 
terms of the teachers’ employment and that it was a contractual obligation on the 


part of every schoolteacher to collect moneys from schoolchildren and to carry 
out other work in addition to supervision, which work had in fact been carried 
out by teachers during the ygars subsequent to the passing of the Education 
Act, 1944. This view was one of the principal grounds on which the defendant 
council based their answer to the plaintiffs’ claim. Counsel for the defendant 
council expressly withdrew that defence during the present proceedings and did 
not seek to establish that at any time the six plaintiffs in this action, or indeed 
any other schoolmasters, were, as part of the terms of their service with the 
defendant council, under an obligation to collect money from schoolchildren in 
payment for meals provided at the schools by the local education authority. 

The next incident to which I need refer occurred on Apr. 11, 1956, when the 
defendant council passed the resolution which the plaintiffs now ask the court to 
declare invalid on the ground that it was outside the powers of the defendant 
council. The record of the meeting of the defendant council reads: 


“the education committee reported and recommended (inter alia) . 
That having been informed by the Sunderland Association of Schoolmasters 
that in order to show their opposition to the Teachers Superannuation Bill, 
the association members employed in the borough schools proposed to 
cease collecting moneys for school meals as from the beginning of the new 
school term (Apr. 9) similar action having been taken in six other county 
boroughs, and as the local education authority have had no part in the 
drawing up of the terms of the Bill, the committee recommended the council 
to register their objection to such action by the said schoolmasters and adopt 
the following recommendations: 

‘That those teachers employed by the Sunderland Education Authority 
who are members of the Sunderland and District Association of School- 
masters and who refuse to collect money for school meals in school hours 
be given notice to terminate their engagements on Aug. 31, 1956. Resolved 
that that report be approved and adopted.” 


~ 


The news of the passing of that resolution was conveyed by the director of 
education on Apr. 13, when he wrote to all the members of the local branch of 
the Association of Schoolmasters a letter in these terms: 

‘* Dear Sir, In my letter to you dated Apr. 4, 1956, I informed you that I 
had received a letter from the honorary secretary of the Sunderland and 
District Association of Schoolmasters stating that members of the associa- 
tion would cease to collect dinner money from schoolchildren as from Apr. 9, 
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1956, to show their opposition to the Teachers Superannuation Bill. 
The majority of the members of the association who normally collect 
dinner money accordingly refused to collect this money, and the council 


have therefore passed unanimously the following resolution.” 
Then the resolution adopted by the defendant council is set out. The director of 
education goes on to say: 


‘**T am instructed to ascertain the position with regard to each member 
of the association and to request you to answer the following two questions: 
(i) Do you normally collect dinner money in school during normal school 
hours? (ii) Are you prepared to carry out this collection of dinner money? 
I enclose a stamped addressed envelope and shall be pleased if you will let 
me have your reply by Wednesday, 18th instant.” 


On Apr. 14 the general secretary of the National Association of Schoolmasters 
wrote to the director of education of the defendant council a letter in which he 
referred to the previous correspondence with the Sunderland and District 
Association, and he went on to say that he was instructed to inform the director 


“ . . that each member of the association who has hitherto been volun- 
tarily collecting money for school meals has been asked to do so no longer 


pursuant to the notice to you of Mar. 23, 1956. We have taken the opinion 
of leading counsel upon the letter of Apr. 13, 1956, which in his view consti- 
tuted an imposition upon teachers of duties in respect of meals other than 
the supervision of pupils inasmuch as it publishes to each member a 
resolution of the council that schoolmasters who refuse to collect money 
for school meals will be dismissed; such an imposition is directly contrary to 
the terms of s. 49 of the Education Act, 1944. As this is a pure question of 
law upon which a decision of the court would alone be binding, our members 
propose to apply to the court without further notice to you for such a decision. 
In the event of such a decision being adverse to our members they will of 
course loyally accept it, and we assume that in the contrary event you will 
do the same. Since therefore the court’s decision as to the respective rights 
of the parties to this unfortunate dispute is to be taken without delay, you 
will doubtless agree that no precipitate action in the form of dismissal 
or otherwise should be lodged whilst the matter is sub judice. The reference 
in your letter dated Apr. 4, 1956, to the collection of money for school meals 
as a clearly recognised and accepted form of employment of all teachers is 
disquieting because it suggests that every voluntary service undertaken by 
schoolteachers becomes for the local education authority a contractual 
obligation on teachers. It is true that during their normal working, teachers 
voluntarily undertake many extra duties but there is no contractual obliga- 
tion upon them to continue to perform such duties. However, no useful 
service would be performed by arguing the teachers’ case to you now beyond 
informing you of the nature of that case, and I should be obliged for your 
kind confirmation that you will take no further action until the court’s 
decision be announced, and I on my part undertake that my members will 
apply for an early trial.” 


Further correspondence ensued, and, in the result, the defendant council 
did in fact issue notices of dismissal to five out of the six plaintiffs. They were 
unable to dismiss the sixth plaintiff, because, as I understand it, he was a head 
master and required a longer period of notice than could be given to him after 
the correspondence to which I have referred had passed. 
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[His Lorpsurip stated that he was satisfied this action was not taken in order 
to prejudice the issue or to punish the six plaintiffs who brought this action 
in order to obtain the ruling of the court on the extent of their obligations. 
After accepting the assurance of counsel that the plaintiffs would not be singled 
out for unfavourable treatment His Lorpsurp continued:] Those, shortly, are 
the facts. ‘Two questions arise and require consideration. The first is whether, 
on the true construction of s. 49 of the Education Act, 1944, these plaintiffs 
could be required by the defendant council, as a term of their employment, to 
carry out the particular duty of collecting money from the children when brought 
to the school as payment for meals. If s. 49 of the Act does not prohibit the 
defendant council from making any such requirements, then clearly the resolution 
of the council was warranted by the facts and is a valid resolution. Counsel for 
the plaintiffs did not seek to argue the contrary. If, on the other hand, the 
correct interpretation of s. 49 of the Act is that it prohibits local education 
authorities from requiring their teachers to take any part in the administration 
of the school meals service other than the mere supervision of the children at the 
time when they are having their meals, then there arises a further question 
whether the resolution of the defendant council was ultra vires ? 

Counsel for the defendant council contends that, even if he is wrong in his 
submission as to the true effect of s. 49, none the less the defendant council were 
perfectly entitled to dispense with the services of these six teachers by giving 
them the appropriate period of notice in accordance with their contract of 
service. 

Those are the two issues which have to be determined and it is essential to 
consider the first of those issues first. Until the true legal position has been 
ascertained, it appears to me to be quite impossible to approach the solution of 
the second problem. 

Section 49 of the Education Act, 1944, does not of itself impose any obligations 
on local authorities to provide school meals, nor does it empower them to do so. 
It is a section which requires the Minister to make regulations imposing on local 
authorities such a duty, and clothing them with the necessary powers to carry 
it out. In that respect it is different from the sections in the earlier Acts to 
which I have referred. 

Regulations were made by the Minister under s. 49, dated June 6, 1945, and 
entitled the Provision of Milk and Meals Regulations, 1945 (S.R. & O. 1945 
No. 698). I need not read the whole of the regulations; but they require local 
authorities to establish what is termed a school meals service. The regulations 
provide that a school meals service shall be available for the benefit of day pupils 
in attendance at all schools maintained by the authority. Then the regulations lay 
down various provisions as to the nature and quality of the meals to be provided, 
and by the original reg. 10 (1) provide that 

“where milk, meals or other refreshments are provided for any pupil, 
the parent of the pupil shall defray such part of the expense for providing 
the benefits as may be charged upon him under this regulation, provided 
that if, in the opinion of the authority, a parent is unable without financial 
hardship to pay the whole or part of any sum payable by him the authority 
may remit that sum or part thereof as the case may be.” 


A new reg. 10 was substituted by the Milk and Meals (Amending) Regulations, 
1949 (S.I. 1949, No. 2280), and the new reg. 10 was amended by the Milk and 
Meals (Amending) Regulations, 1951 (S.T. 1951, No. 340) and the Milk and Meals 
(Amending) Regulations No. 2, 1955 (S.I. 1955, No. 320), but for the present 
purposes I do not think that it is necessary for me to refer to the amending 
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regulations. Regulation 10, both in its original form and in its amended form, 
provides that any sums payable by a parent by virtue of this regulation may be 
recovered summarily as a civil debt. 

The two regulations most applicable to the present dispute are regs. 13, 14 
and I think that there is some virtue in reading first reg. 14. Regulation 14 
reads: 

‘The authority shall ensure that suitable arrangements are made for the 
supervision and social training of pupils during meals and may require 
teachers of any school to supervise pupils partaking of dinners upon days 
on which the school is open for instruction.” 


So that regulation clearly empowers the authority to require their teachers to 
supervise pupils while taking dinners, but only on days on which the school is 
open for instruction, thereby, of course, following the terms of s. 49 of the 
Education Act, 1944. 

Then there are two provisos which are immaterial for present purposes, and a 
third proviso which reads: 

‘“‘ (e) No service by way of supervision shall be required of any teacher, 
and no voluntary assistance to the school meals service shall be given by any 
teacher, if in the opinion of the authority it would adversely affect the 
quality of the teaching given by that teacher.” 


There again, that proviso refers to a requirement of supervision, and, in contra- 
distinction to that, refers to voluntary assistance to the school meals service 
which may be given by a teacher. 

Regulation 13 reads: 

‘**(1) The authority shall employ an officer as organiser of school meals 
and such other officers as are necessary for the efficient conduct of the 
school meals service; the organiser of school meals shall, subject to any 
directions of the Minister, possess suitable qualifications in dietetics and 
cookery and adequate experience in the planning, preparation and service 
of meals on a large seale. (2) The authority shall employ a suitable and 
adequate staff other than teachers—(a) for the preparation, cooking, service 
and, where necessary, transport of meals and for washing up and other 
incidental matters; and (b) to such extent as may be needed, having regard 
to the power given to the authority by the next following regulation [i.e., 
reg. 14, which I have read] to require teachers to supervise pupils, for 
supervising pupils at meals.” 

That means that, in addition to the services of teachers which the local 
authority can require in relation to supervision, other employees may be taken 
at the discretion of the authority to assist the teachers in the supervision of the 
children or to supervise the children in place of the teachers if the authority 
thinks fit not to require the teachers to supervise. 

Counsel for the plaintiffs puts his case very simply. He says that s. 49 of the 
Education Act, 1944, means what it says, namely, that a local education authority 
or borough council may not impose on teachers at any school duties in respect 
of meals other than the supervision of pupils. He says that the collection of 
money paid by parents for meals provided is quite clearly a duty in respect of 
meals and, on the clear wording of the section, no teacher can be required, as part 
of his conditions of service, to undertake that duty. That is how he puts the 
plaintiffs’ case; and I am bound to say that it has a simplicity and a clarity 
which, at first sight at least, adds considerable conviction to his argument. 
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The argument of counsel for the defendant council, as I understood it, was 
based on the submission that the words “ duties in respect of meals ’’ mean 
merely duties in respect of meals understood in the narrow sense, that is to say 
duties in respect of the period during which the children are actually consuming 
the food which is placed before them by the lccal authority. He refers, of course, 
to the wording of the earlier Acts, particularly s. 85 of the Education Act, 1921, 
and points to the phrase contained in that section ‘‘ supervising or assisting in 
the provision of meals or in the collection of the cost thereof”. He says, as I 
understand his argument, that this expression “ duties in respect of meals ” 
means something different from duties connected with the provision of meals, 
and that, on the true construction of the section, such duties as the collection of 
the cost of the meal, which was separately dealt with by s. 85 of the Education 
Act, 1921, can still be imposed on the teachers as not being a duty in respect of a 
meal in the narrow sense for which he contends, but possibly a duty in connection 
with the service of the meal or the provision of the meal. He points out, with 
some force, that it is, on the face of it, strange that the section does not place 
any similar limitation on the powers of the authority in relation to their duties 
connected with the provision of milk or other refreshment and is confined to 
the question of meals alone. His argument is reinforced by the fact that, at 
the time the Act was passed (and, incidentally at the time when the regulations 
under s. 49 were made) a charge was made for the provision of milk, and the 
regulations do in fact deal with the charges to be made both for milk and for 


“ec 


other refresliments. 

It is not for me to explore the motives which may have actuated the legislature 
in framing the Act in the widest terms; but I am bound to say that I find it 
quite impossible to place such a narrow construction on the words “ in respect of 
meals’. Ifs. 49 of the Education Act, 1944, had repeated the words “ assisting 
in the provision of meals * IT think it might well have been right to say that those 
words would not cover the work of collecting the cost of the meals, which was, of 
course, treated by the Education Act, 1921, as an entirely separate duty and not 
as part of the service of assisting in the provision of meals. 

It is on account of the very much wider words, namely, “ in respect of meals ”’, 
used in the Act of 1944, that I do not think I can cut down the meaning of those 
duties in respect of meals to say that they exclude the collection of money held 
dy the children or their parents for those meals. I feel bound to accept the 
submission that the collection of that money is beyond argument a duty in 
respect of meals. The money is payable for the meals. It would not be if the 
meals were not provided or if the children did not partake of them, but on any 
reasonable construction the words ‘‘ duties in respect of meals ’’ must include 
the collection of money payable for the meals. 

I have therefore come to the conclusion, not without some hesitation, that the 
plaintiffs’ contention as regards s. 49 is the correct one, and that under that 
section the local education authority may require their teachers to supervise the 
pupils during meals. That does not mean that the defendant council cannot, 
with the teachers’ consent, carry out the full scheme which is at present being 
carried out; but it does mean that the services rendered by the teachers in the 
carrying out of that full scheme are voluntary, and that the defendant council 
cannot require the teachers, as a condition of their employment, to undertake 


“ee 


them. 

Teachers, as everyone knows, do undertake a number of voluntary services, 
and I for one sincerely hope that nothing in the present decision of the court will 
prevent that happy state of affairs from continuing. None the less, I am quite 
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satisfied that under the clear provisions of s. 49 of the Education Act, 1944, any 
services rendered by teachers in connection with what the Minister in the Provision 
of Milk and Meals Regulations, 1945, described as the school meals service, other 
than that of supervision, are services voluntarily undertaken. That is the view 
of the Act for which these plaintiffs and their association have always contended, 
and it is a correct view. 

Having reached that conclusion, I have to consider the second question which 
requires consideration in view of the fact that teachers cannot be required to 
give services to the school meals service other than the work of supervision of 
the pupils during meal time, namely, have the authority power to pass the 
resolution which is now called in question? 

It has long been held that the courts will not inquire into or interfere with the 
decisions and actions of local authorities and other statutory bodies so long as 
their decisions are reached bona fide and within their statutory powers. It is 
conceded by counsel for the defendant council, and indeed it is abundantly clear 
on the authorities, that, in relation to the dismissal of servants, a statutory body 
such as a borough council stands in a somewhat different position from that of a 
private individual. Under the law of this country a private individual can 
engage and dismiss servants at his will, and if he engages a servant on terms that 
that servant’s employment can be terminated at a month’s notice, the master, 
if he be a private individual, can give a month’s notice and no court can inquire 
into the motive for his doing so. 

The position is somewhat different in the case of statutory bodies. A local 
authority or any statutory body cannot either employ or dismiss servants except 
under statutory authority: their powers are derived from the statute or statutes 
under which they are created. And it is a very well-known principle of law that 
statutory powers can only be exercised for the purposes for which they aregranted. 
Therefore there 1nay be cases where a local authority in resolving to dismiss a 
servant or to take any other action, can have its decision called into question in 
the courts if those who call it into question can establish that that decision was 
taken either mala fide or that it was a decision which did not lie within the local 
authority’s statutory powers. 

The burden rests on those who call into question any decision of a local 
authority, and it is a heavy burden. I have not here to decide whether it was 
right or wrong that the local authority in this case should have decided to dismiss 
these six teachers and the other members of the association. What I have to 
inquire into is whether it was within their statutory powers to do so in the 
particular circumstance now under consideration. 

Counsel for the defendant council puts his case in this way. He concedes that 
if his construction of s. 49 of the Education Act, 1944, be wrong, the authority 
would not then be entitled to say to a teacher in their employment that the 
teacher either must carry out duties in connection with the school meals service 
in addition to the duty of supervision, or must go; and that, if the teacher 
refused to carry out the duties, a notice of dismissal given on that ground would 
be outside the powers of the authority. Counsel seeks, however, to distinguish 
the facts of the present case and to say that is not the true position here in the 
case before the court. His argument is that, rightly or wrongly, but bona fide, 
his clients came to the conclusion that this practice under which teachers did 
collect money and perform other duties and services in connection with school 
meals had been going on for many years, that it had been the subject-matter 
of certain discussion arising out of certain complaints; that it had all been dealt 
with in a reasonable way by both the local authority and the teachers; that there 
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had been no specific objection to the particular task of collecting the children’s 
money; and that in those circumstances an employee who, for some entirely 
extraneous purpose unconnected with the actual collection of the money, says 
that in future he will not carry out that service is irresponsible, unfaithful, 
unfair and an inconsiderate employee to whom the defendant council are entitled 
to say that they will no longer employ him. Counsel says that the defendant 
council are not requiring these plaintiffs to provide services other than super- 
vision in respect of school meals; all they are doing is dismissing, with proper 
notice, employees who, for the reason which I have indicated, they think are 
irresponsible and inconsiderate and no longer worthy to be employed. 

There is, of course, a very real distinction between the two situations, and if the 
position here had been that the defendant council were saying that members of 
an association who took this sort of action, not because they had any dispute 
with the defendant council, but because they objected to some Act of Parliament 
for the terms of which the defendant council were in no way responsible, were the 
type of men whom they did not want to employ, then, as I see it, they would be 
perfectly entitled to give them the requisite notice to terminate that employment. 
’ I do not think, however, that that is the true position here. If the resolution 
of Apr. 11, 1956, had declared that all members of the association on whose 
; behalf the letter of Mar. 23, 1956, had been sent, must go, that would have been 
a resolution which it would have been within the defendant council’s power to 
| make. But that is not what was provided by the resolution. The resolution 
t was that those teachers employed by the defendant council who were members 
S of the association and who refused to collect money for school meals in school 
t hours were to be dismissed. 

There are the dual requirements: membership of the association and refusal 


to collect money. That clearly does not refer to some past refusal. It means a 
continuing refusal to collect money by virtue of the notice given on Mar. 23. 
: It is abundantly clear that the defendant council were saying that unless the 
1 P : : 

teachers withdrew their refusal to collect the children’s money, they had got to 
J go. That seems to me, without any shadow of doubt, to be a requirement that 
3 the teachers shall undertake a duty in respect of meals other than the supervision 
8 of pupils. If that be so, I find it very difficult to attribute any other meaning to 
0 the resolution—either read alone or in conjunction with the letters preceding it 
10 and following it—than one which indicates that it is ultra vires. It cannot be 

within the powers of the local authority to resolve to take an action which the 
ut Act of Parliament under which their powers are derived clearly prohibits. 

"y There can be no doubt that this resolution does require the teachers to collect 
” the school meals money under pain of dismissal. That is the only way in which 
- such a requirement can be enforced; and a threat of dismissal unless a teacher 
“n carries out that duty is the clearest possible contravention of the express wording 
Id of s. 49 of the Education Act, 1944. 

- In those circumstances I have come to the conclusion that, although no one 
he suggests that the defendant council were not acting in a sense bona fide, or that 
le, they were actuated by a malicious motive, their decision to dismiss the plaintiffs 
id merely because they decided to withhold voluntary service, when the Act of 
ol Parliament expressly prohibits the defendant council from requiring that service, 
re was ultra vires. The plaintiffs are therefore entitled in substance to the relief 


claimed. 
re 








Justice of the Peace and Local Government Review Reports. October 18, 1956. 


518 JUSTICE OF THE PEACE AND Vol. 


[After discussion the declaration was made in a form declaring that the 
duties of collecting and recording the cost of school meals were duties in respect 
of meals other than supervision within the meaning of s. 49 of the Education 
Act, 1944, and that the defendant council were not entitled to impose such 
duties on teachers in their employ.] 

Judgment for the plaintiffs. 

Solicitors: Craigen, Wilders & Sorrell; Sharpe, Pritchard & Co., for G. 8. 
McIntire, Sunderland. 

G.A.K, 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MerRRIm™AN, P., AND CoLLINGwoop, J.) 
July 16, 1956 
BOULTON v. BOULTON 


Husband and Wife—Maintenance order—Enforcement—Appeal—Case Stated to 
Divorce Divisional Court. 

An appeal against an order or determination by justices for the enforcement of 
an order for the payment of money by a husband for the maintenance of his wife 
under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, 
lies to a Divisional Court of the Probate, Divorce and Admiralty Division by way of 
Case Stated and not by notice of motion pursuant to r. 71 (2) of the Matrimonial 
Causes Rules, 1950. 

APPEAL by the wife against an order of the Pirehill North justices sitting at 
Newcastle-under-Lyme. On June 30, 1924, an order was made in the wife’s 
favour under the Married Women (Maintenance) Acts, 1895 and 1920 (now the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949). On 
Sept. 16, 1954, the order was varied by increasing to £5 a week the sum payable 
by the husband thereunder as maintenance. The husband was in arrears and 
the wife applied by way of complaint to the justices to enforce the order as 
varied. On Feb. 17, 1956, the justices dismissed her application and she now 
appealed. 

P. L. W. Owen and E. C. B. Hammond for the wife. 

Fife for the husband. 


LORD MERRIMAN, P.: Counsel for the husband with great clarity and 
force has raised the preliminary point that the whole of the present appeal is 
misconceived. It is an ordinary appeal by notice of motion under the Matri- 
monial Causes Rules, 1950, r. 71, which governs appeals to this court under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949. He 
submits that this is a misconception, because, although undoubtedly the appeal 
now lies to this court, it only lies by way of case stated. The wife’s application 
was dismissed by the justices on Feb. 17, 1956, and as there is a statutory time 
limit in connection with Cases Stated which expired fourteen days after 
Feb. 17, 1956, manifestly that is a very serious matter from the wife’s point of 
view. However, the point must be faced. It is common ground that there has 
been a recent change in connection with appeals against an order, either dis- 
missing or granting an application to enforce a maintenance order made under 
the Summary Jurisdiction (Married Women) Act, 1895, as amended by various 
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statutes down to and including the Married Women (Maintenance) Act, 1949, 
and now, incidentally, by the Magistrates’ Courts Act, 1952, itself. 

Until R. v. Miskin Lower JJ. Ex p. Young (1), appeals from any order concern- 
ing the enforcement of maintenance orders had to go by Case Stated to the 
Queen’s Bench Division. That resulted from Ruther v. Ruther (2) which, to read 
one sentence only from the headnote, decided this: 


‘“* The decision of a court of summary jurisdiction upon an information or 
complaint by a married woman alleging that payments due to her from her 
husband under an order made under [the Summary Jurisdiction (Married 
Women) Act, 1895] are in arrear, is not a matter in respect of which an appeal 
lies under s. 11 of that Act to the Probate, Divorce, and Admiralty Division; 
but the court has power to state a case for the opinion of the King’s Bench 
Division upon a point of law arising on the information.” 


That was followed, with evident reluctance, by a Divisional Court of this Division 
in Adams v. Adams (3) where, as far as one can judge from a very short report, 
the very procedure which has been adopted here was attempted, but was rejected 
for the reason that the King’s Bench Division had already decided in Ruther v. 
Ruther (2) that the only method of testing the validity of an order for enforce- 
ment was by way of Case Stated to them. The matter came up again in R. v. 
Miskin Lower JJ. Ex p. Young (1), and, without going into further detail of that 
case or into the reasoning of the judgment of PEARSON, J., which was the leading 
judgment on the point chiefly at issue in that case, Lorp Gopparp, C.J., at the 
conclusion of his judgment agreeing with the judgment of Pearson, J., said: 


“The proceedings in this case took the form of an application for man- 
damus, but I have no doubt the matter could be raised by way of Special 
Case, and I think it would be most desirable if all appeals relating to matters 
under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1949, were brought to the Probate, Divorce and Admiralty Division In 
Ruther v. Ruther (2) it was held that a Special Case arising out of an applica- 
tion to commit for arrears lay to this Division and not to the Probate, Divorce 
and Admiralty Division, but, if I may say so, the reasons given do not appear 
to be wholly satisfactory, and evidently the Divisional Court of the Probate, 
Divorce and Admiralty Division which heard Adams v. Adams (3) did not 
regard the decision with favour. If the practice could be changed by rule 
or by an order of the Lord Chancellor under s. 57 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, it would, I think, be a desirable 
alteration.” 


The allusion to s. 57 is to the power of the Lord Chancellor to alter the distri- 
bution of business which is laid down in s. 56, and need not be further referred to. 

What was done was to adopt the rule-making procedure, and by R.S.C. (No. 1), 
1953, two new paragraphs were added to R.S.C., Ord. 59, r. 29. R.S.C., Ord. 
59, r. 29 (1) was left as it stood, namely: 


“Subject as hereinafter provided, all appeals from a court of quarter 
sessions or from justices by way of case stated and all cases stated by a court 
of quarter sessions under s. 11 of the Quarter Sessions Act, 1849, shall be 
heard by a Divisional Court of the Queen’s Bench Division.”’ 


That sub-rule still stands, and it is worth noticing that the method of appeal by 


(1) 117 J.P. 166; [1953] 1 All E.R. 495; [1953] 1 Q.B. 533. 
(2) 67 J.P. 359; [1903] 2 K.B. 270. 
(3) [1914] P. 155. 
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way of case stated is expressly mentioned. The two sub-rules which were added 
are as follows, so far as relevant: 


“*(2) Appeals against any order or determination by justices in regard 
to the enforcement of—(a) an order for the payment of money made under 
the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, 
or (b) an order for the payment of money to a wife for her maintenance, or 
for her maintenance and that of any child or children of hers, which has 
been confirmed or registered in England or Wales under the Maintenance 
Orders (Facilities for Enforcement) Act, 1920, or the Maintenance Orders 
Act, 1950, shall be heard by a Divisional Court of the Probate, Divorce and 
Admiralty Division.” 


If I were under cross-examination as an ex officio member of the Supreme Court 
Rules Committee, and as the promoter, or at any rate the mouthpiece, of that 
particular amendment, I should have said without hesitation that I thought 
that we had obviously brought that procedure under the Matrimonial Causes 
Rules, 1950, r. 71 (1) and (2), and enabled ourselves to hear the present appeal, 
duly put before us by notice of motion in the usual way. 

Counsel for the husband, however, has submitted with great force that that was 
not in the least what we were doing; but that we were transferring to this court 
the power, indeed the duty, to hear cases stated under s. 87 of the Magistrates’ 
Courts Act, 1952, which, as he submits, is the only method of appeal provided 
in such cases, and that we were relieving the Queen’s Bench Division of deciding 
whether or not in any given case there has, for example, been a resumption of 
cohabitation or conduct conducing to adultery. It is a formidable argument, and 
it has the support of the learned editors not only of Sronr’s Justices’ MANUAL 
(88th ed.) at p. 1155, note (n), but also of 12 Hatsspury’s Laws (3rd ed.) at 
pp. 508, 509, under the title “‘ Divorce Appeals from Magistrates’ Courts.” It is 
right to point out that nothing in the judgment of Lorp Gopparp, C.J., in R. v. 
Miskin Lower JJ. (1) which I have already quoted suggests anything except 
the transfer itself. It does not say one way or the other whether the procedure 
by way of ordinary appeal, if I may so call it, by way of notice of motion, would 
be better or more convenient. There is no reference to that particular point at 
all. It is also plain that there is no inherent difficulty in our dealing with the 
matter by way of case stated. It is not our usual method of procedure, but there is 
no reason why it should not be adopted, and it will work, as I see it, in this way: 
If this is not an appeal in the ordinary way from an order under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, then in terms, 
r. 71 of the Rules of 1950 does not apply. If it does not apply, then the Rules of 
the Supreme Court do apply, and I think that one must recognise that the 
underlying point of the decision in Ruther v. Ruther (2) and those cases which 
have followed and approved it, with modified or restrained approval, does go on the 
basis that the order for enforcement is not one made under the Summary Juris- 
diction (Separation and Maintenance) Acts, 1895 to 1949, but is an order made 
under the affiliation code. 

One other point tends to support the preliminary point. I have read R.S.C., 
Ord. 59, r. 29 (2), but sub-r. (3) is not without importance. That reads: 


“If, before the hearing of any such appeal as is mentioned in the last 
foregoing paragraph [that is, an appeal against any order or determination 


(1) 117 J.P. 166; [1953] 1 All E.R. 495; [1953] 1 Q.B. 533. 
(2) 67 J.P. 359; [1903] 2 K.B. 270. 
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by justices in regard inter alia to the enforcement of an order for the pay- 
ment of money made under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949] there has been entered for hearing an 
appeal against an order or determination by justices in regard to the enforce- 
ment of an order made under s. 3 (2) of the Guardianship of Infants Act, 1925, 
and the parties to such appeal are the same as the parties to the first- 
mentioned appeal, a Divisional Court of the Probate, Divorce and Admiralty 
Division shall have jurisdiction to hear both appeals.” 


I am not suggesting that that is conclusive, but bearing in mind that an order 
for maintenance appended to a guardianship order is itself enforceable as an 
affiliation order, and, therefore, would in the ordinary course of things go on 
appeal by way of case stated to the Queen’s Bench Division, the provision that 
in the case of two concurrent appeals between the same husband and the same 
wife as regards the enforcement of a maintenance order proper and a guardianship 
order which includes maintenance shall both be tried in this court, does suggest 
that the two things were regarded as being in the same category. Of course, it 
would not be impossible to hear both the appeal and a guardianship appeal by 
way of case stated simultaneously, though different considerations, no doubt, 
would apply to the one appeal and to the other; but the difficulties would not 
be insuperable. Nevertheless, I think that that sub-rule does suggest that what 
was really being dealt with was the transfer of appeals, by way of case stated, 
from the Queen’s Bench Division to this court. 

In conclusion I wish to say that a decision on this type of preliminary point 
is to my mind the most distasteful decision which a judge has to give, and if I 
felt that we could rightly go the other way, and say that the present appeal was 
in order, nobody would have been more delighted than I. And I go astep further; 
if the Court of Appeal think that transference of the appeal, as such, to this Divi- 
sion, enables us to apply our ordinary rules and to hear it by way of notice of 
motion, I should be happier still. For the moment, however, I have no option 
but to say that this preliminary point succeeds. 


COLLINGWOOD, J.: I agree, and in doing so I share the regret which 
has been expressed by LorD MERRIMAN, P. 

It is a wife’s appeal against the dismissal of her application to enforce a 
maintenance order, and on the authorities to which my Lord has referred, 
Ruther v. Ruther (1), Adams v. Adams (2), and R. v. Miskin Lower JJ. Ex p. 
Young (3), it is clear that the right of appeal is not under s. 11 of the Summary 
Jurisdiction (Married Women) Act, 1895, but that it comes under r. 87 of the 
Magistrates’ Courts Act, 1952, that is to say that it is limited to the procedure of 
appeal by way of Case Stated, and consequently the time allowed for that appeal is 
limited by s. 87 (2) to fourteen days. It is true that since R.S.C. (No. 1), 1953, 
which added sub-rr. (2) and (3) to R.S.C., Ord. 59, r. 29, the necessity for bringing 
such an appeal before the Queen’s Bench Division has ceased, and the matter can 
and will now be dealt with in this Division. As Lornp MEerrman, P., has said, 
however, there is nothing in those sub-rules which changes the method of appeal ; 


(1) 67 J.P. 359; [1903] 2 K.B. 270. 
(2) [1914] P. 155. 
(3) 117 J.P. 116; [1953] 1 All E.R. 495; [1953] 1 Q.B. 533. 
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all that is changed is the Division before which the appeal is heard. I agree, 
therefore, that this preliminary objection succeeds. 

Order accordingly. 

Solicitors: Rider, Heaton, Meredith & Mills, for Bellyse & Eric Smith, Nant- 

wich, Cheshire; Haslewood, Hare, Shirley Woolmer & Co., for Sproston, Slaney & 


Swann, Newcastle-inder-Lyme. 
G.F.L.B. 


HOUSE OF LORDS 


(Lorp Morton or Henryton, Lorp GopparRD, Lorp MacDermort, Lorp 
KeItH oF AVONHOLM AND LORD SOMERVELL OF HARROW) 


June 18, 19, July 25, 1956 
WEST SUFFOLK COUNTY COUNCIL v. ROUGHT, LTD. 


Compulsory Purchase—Compensation for disturbance of business—Loss of business 
profits—Consideration of sum payable for income tax if profits had been earned. 
Premises occupied by a manufacturing company under a lease were compulsorily 
acquired by the local authority. The company was unable to find other premises 
for a period of nine months, and lost three beneficial contracts. The acquiring 
authority contended that, in assessing compensation under rr. 2 and 6 of s. 2 of the 
Acquisition of Land (Assessment of Compensation) Act, 1919, income tax to be 
paid by the company on the profits from those contracts must be taken into 
consideration. 

HELD: in assessing the amount to be awarded for the loss of profits the element 
of the liability of those profits to tax must be taken into account and a deduction 
made accordingly. 

Decision of Court of Appeal (119 J.P. 433) reversed. 

AppPEAL by the acquiring authority, West Suffolk County Council, from an 
order of the Court of Appeal, reported sub nom. W. Rought, Ltd. v. West 
Suffolk County Council at 119 J.P. 433, on a Case stated by the Lands Tribunal, 
pursuant to the Lands Tribunal Act, 1949, s. 3 (4), on the requisition of the 
acquiring authority on a claim by the company, W. Rought, Ltd., for compensa- 
tion following on the compulsory acquisition of premises forming part of a 
factory known as ‘‘ The Maltings’”’, situate at Brandon, Suffolk. 


Geoffrey Lawrence, Q.C., and Ranking for the appellants. 
Gilbert Paull, Q.C., and Chavasse for the respondents. 


The House took time for consideration. 


July 25. The following opinions were read. 


LORD MORTON OF HENRYTON: My Lords, this appeal arises out 
of a Case Stated by the Lands Tribunal. The facts are fully set out in the Case 
Stated, and may be summarised as follows: The appellants were engaged, in and 
after the month of October, 1952, on a scheme for widening and rebuilding a 
bridge over the Little Ouse river and widening the High Street at Brandon in 
the county of Suffolk. The respondents were leaseholders and in possession of 
a factory in close proximity to the bridge known as “‘ The Maltings ’’, having the 
benefit of a lease of the premises for twenty-one years from Oct. 11, 1944, with 
an option to renew for a further twenty-one years. As a necessary part of 
the bridge and road widening scheme, the appellants, in exercise of their statutory 
powers, served on the respondents a compulsory purchase order comprising & 
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substantial part of the respondents’ premises. The respondents at all material 
times have carried on business as hatters’ furriers. This business involves the 
preparation of rabbit fur which forms the raw material of fur felt used in the 
manufacture of hats, and the respondents used the premises in question for 
the storage of skins and for the process known as “ blowing fur’’. The com- 
pulsory purchase order was confirmed by the Minister of Transport on June 9, 
1951, and the appellants took possession of the premises on Oct. 6, 1952. Asa 
result of the acquisition by the appellants, the respondents had to find other 
premises suitable for the purposes already mentioned. This they succeeded in 
doing shortly after the appellants took possession, but they found themselves 
unable to recommence blowing operations in the new premises, until mid- 
summer, 1953. Consequently, during the period of nine months from October, 
1952, to midsummer, 1953, the respondents were deprived of the premises 
acquired by the appellants and had no other premises to take their place. 


Following on the confirmation of the compulsory purchase order by the 
Minister of Transport, a notice to treat was served on the respondents by the 
appellants on Aug. 25, 1951. On Feb. 29, 1952, a claim for compensation for 
£50,000 was submitted to the appellants by the respondents. This was followed, 
on May 1, 1953, by a revised claim for £49,838. As the respondents and the 
Inland Revenue District Valuer were unable to agree on a figure, the question 
of compensation was referred to the Lands Tribunal. The claim was further 
revised on the opening day of the hearing before the tribunal and the figures as 
laid before the tribunal were as follows: 


“ 


Claimant District 


Valuer 
£ £ 
(1) Value of the leasehold interest in the land taken 2,280 530 
(2) Injurious affection of land not taken .. es 360 150 
(3) Disturbance— 
(A) permanent ai * a .. 22,760 10,500 
(B) temporary . se 7 -- 230,716 2,100 
(4) Cost of removal .. ia ie ae ‘i 624 610 
(5) Architects’ and quantity surveyors’ fees i 1,028 nil 


£47,768 £13,890 ” 








This appeal is concerned only with the sum claimed under item (3) (B). 
The Acquisition of Land (Assessment of Compensation) Act, 1919, by s. 2, 
r. (2) (so far as material), provides as follows: 


‘“The value of land shall, subject as hereinafter provided be taken to 
be the amount which the land if sold in the open market by a willing seller 
might be expected to realise.” 


Section 2, r. (6) enacts: 


‘“‘ The provisions of r. (2) shall not affect the assessment of compensation 
for disturbance or any other matter not directly based on the value of land.” 


Prior to the Acquisition of Land (Assessment of Compensation) Act, 1919, 
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compensation for disturbance was governed by the Lands Clauses Consolidation 
Act, 1845, s. 63, which enacts (so far as material): 


“In estimating the purchase money or compensation . . . regard shall 
be had . . . not only to the value of the land to be purchased . . . but 
also to the damage, if any, to be sustained by the owner of the lands by 
reason of the severing of the lands taken from the other lands of such owner, 
or otherwise injuriously affecting such other lands .. .” 


While disturbance is not expressly mentioned in s. 63, it has always been held 
(and there is no dispute as to this in this case) that compensation under the Lands 
Clauses Consolidation Act, 1845, should include in appropriate cases compensa- 
tion for disturbance. The respondents’ formulation of their claim under this head 
was as follows: 


** Loss on contracts. The [respondents] have lost contracts for reasons 
directly caused by the forced removal from Brandon. The estimated extent 
of such loss is revealed by correspondence, the details of the claims being :— 

Joseph Wilson & Sons, Ltd., Denton, Man- 
chester. Loss of order for 25,000 Ib. blown coney 
No. 1—Estimated loss: 25,000 x 5s. 6d. 

Cia. Prada Industria e Commercio, Sao Paulo, 
Brazil. Loss of order for 10/20,000 kilos blown 
coney No. 1—Estimated loss on say 10,000 
kilos, say 22,000 lb. x 6s. 1d. are = £6,691 

Chapeus Vicent Cury SA: Campinas, Brazil. 
Loss of order for 20,000 kilos blown BCB un- 
pulled—44,000 Ib. x 3s. 3d. 


£6,875 


£7,150 


I 





£20,716 ” 





The tribunal’s decision on this claim was as follows: 


‘Tt is not strictly correct to call the items in this claim ‘ lost contracts ’, 
they were inquiries which did not go as far in the Brazilian cases as a dis- 
cussion of price. I decided that in the case of the Wilson inquiry the 
[respondents] would have obtained the order and I found that in this 
case they were entitled to full compensation, but I did not accept the 
suggested loss of profit of 5s. 6d. alb. On the evidence of the accountants and 
an examination of the figures in the [respondents’] accounts I decided that a 
loss of 4s. a lb. was the proper amount and I therefore assessed the [respon- 
dents’] loss on this to be £5,000. I found that the Brazilian inquiries were 
by no means so surely to be reckoned on but I was satisfied that if the [res- 
pondents] had been undisturbed there was a very good chance that the 
orders would have come their way. So I put the 66,000 Ib. claimed on 
these items at 2s. a lb. which gave a figure of £6,600 making a total in this 
item of £11,600.” 


In making his valuation under item (3) (B), the district valuer deducted a 
sum representing the income tax which he suggested would have been paid by 
the respondents if they had, in fact, earned this profit. He did this apparently 
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under the instruction of the Board of Inland Revenue, the following letter being 
put in as part of his evidence: 


** Block D, a 2) - 

Brooklands Avenue, = re os 

Cambridge. a sm 
ns Feb. 16, 1954. ¢: va 


c 
a 
itt 


Ls 


West Suffolk County Council * 
The Maltings, Brandon, Suffolk—Messrs. W. Rought, Ltd. 
Reconstruction of Brandon Bridge 


INIV 
MAY 


3 ———— 


With reference to the subject of income tax and the question of its being 
i taken into account in compensation for temporary trade disturbance, you 
are probably aware that it has been held in the House of Lords (Inland 
Revenue Comrs. v. Glasgow & South Western Ry. Co. (1)) that in the 
case of compulsory acquisition of land under the Lands Clauses Consolidation 
(Scotland) Act, 1845, the sum allowed by the jury as compensation for loss 
of business was part of the ‘ consideration for the sale ’ of the premises. 

As a result of this decision the Board of Inland Revenue do not regard 
the compensation in a case of this kind in respect of temporary loss of profits, 
as liable to taxation for income tax purposes. That being so, and as it is 
the [respondents’] real loss which is to be compensated, it will be contended 
on behalf of the acquiring authority that over-payment would result unless 
the [respondents’] non-liability for income tax were taken into account 
when assessing the amount of compensation payable in respect of temporary 
loss of profits of a continuing business. The object is to ensure that in the 
net result the [respondents] would be no better off than if they had not 
suffered temporary disturbance. 

I am directed by the Board of Inland Revenue to give your clients an 
assurance, if this view should be accepted by the tribunal, that the claimants 
will not be liable to income tax on the compensation for temporary disturbance. 

As this letter and the assurance which it contains will be referred to 
before the Lands Tribunal, I shall be glad if you will kindly acknowledge 
its receipt for the purpose of the hearing. 

Yours faithfully, 
(Signed) A. R. Barton, district valuer. 





Messrs. Gerald Eve & Co., 
6, Queen Street, Mayfair, London, W.1.” 


My Lords, the question whether any sum awarded to the respondents under 
item (3) (B) is or is not liable to income tax is not before the House, but I see no 
reason to doubt that the view of the Board of Inland Revenue, as expressed in 
this letter, was correct and I have formed the opinion which I am about to 
express on the footing that this is so. 

The Lands Tribunal dealt with the deduction for which the district valuer 
contended as follows: 


‘TI decided that this was not a deduction which I should make, and I 


made no decision on the subject of liability to tax by either party before 


” 


me. 
by The tribunal concluded: 
tly (1) (1887), 12 App. Cas. 315. 
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“The question for the decision of the Court of Appeal is whether in so 
deciding I came to a correct determination in point of law.” 


The Court of Appeal delivered judgment on Apr. 27, 1955, affirming the decision 
of the Lands Tribunal. The court found no valid ground for distinguishing the 
present case from Billingham v. Hughes (1). 

On Dec. 8, 1955, your Lordships’ House gave judgment in British Transport 
Commission v. Gourley (2). In that case the respondent Gourley was gravely 
and permanently injured in a railway accident, for which the Transport Commis- 
sion was liable by reason of the negligence of its servants. PEARCE, J., awarded 
£37,720 damages in respect of loss of earnings, actual and prospective, and, in 
arriving at that sum, he had no regard to the fact that, had the respondent 
earned such a sum, he would have had to pay income tax and surtax in respect 
of it. The judge, at the request of the appellants, made an alternative assess- 
ment of £6,695, representing the sum which he would have awarded if he had 
taken that hypothetical tax liability into account. This House, overruling 
Billingham v. Hughes (1), held that the smaller sum should be awarded under 
this head, and Eart Jowirr observed: 


“The broad general principle which should govern the assessment of 
damages in cases such as this is that the tribunal should award the injured 
party such a sum of money as will put him in the same position as he would 
have been in if he had not sustained the injuries: see per Lonp BLACKBURN in 
Livingstone v. Rawyards Coal Co. (3).” 

After referring to certain cases, including the decision of Lorp Sorn in M’Daid 
v. Clyde Navigation Trustees (4), the noble earl continued: 


** My Lords, I agree with Lorp Sorn in thinking that to ignore the tax 
element at the present day would be to act in a manner which is out of 
touch with reality. Nor can I regard the tax element as so remote that it 
should be disregarded in assessing damages. The obligation to pay tax— 
save for those in possession of exiguous incomes—is almost universal in its 
application. That obligation is ever present in the minds of those who are 
called on to pay taxes, and no sensible person any longer regards the net 
earnings from his trade or profession as the equivalent of his available 
income. Indeed, save for the fact that in many cases—though by no 
means in all cases—the tax only becomes payable after the money has been 
received, there is, I think, no element of remoteness or uncertainty about its 
incidence.” 


Lorp GopparD (with whose opinion Lorp RapcLiFFE and Lorp SOMERVELL 
oF Harrow agreed) observed: 

** The basic principle, so far as loss of earnings and out-of-pocket expenses 
are concerned, is that the injured person should be placed in the same 
financial position so far as can be done by an award of money as he would 
have been had the accident not happened . . .” 


My Lords, it seems to me that the reasoning which led this House to its decision 
in British Transport Commission v. Gourley (2), is equally applicable to the 
present case. In British Transport Commission v. Gourley (2), the House had 
to decide what was the actual monetary loss suffered by the injured man by 
being deprived of earnings which he would have made if he had not been injured. 


(1) [1949] 1 All E.R. 684; [1949] 1 K.B. 643. 
(2) [1955] 3 All E.R. 796; [1956] A.C. 185. 
(3) (1880), 44 J.P. 392; 5 App. Cas. 25. 
(4) 1946 S.C. 462. 
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In the present case, the House has to decide under item (3) (B) what was the 
actual monetary loss suffered by the respondents by being deprived of profits 
which they would have made in the period of nine morths already mentioned. 
I can see no reason why, if the incidence of taxation was a relevant factor in 
British Transport Commission v. Gourley (1), it is not also a relevant factor in 
the present case. The result is that the Lands Tribunal should have estimated, to 
the best of his ability, the amount of additional taxation which the respondents 
would have had to bear if they had actually earned, during the period of nine 
months already mentioned, the sum of £11,600 awarded to them under item 
(3) (B), and should have reduced the award by that amount. 

In some cases it may be a matter of considerable difficulty to estimate the 
sum which ought to be awarded by way of compensation for disturbance, if the 
incidence of taxation is to be taken into account, but I do not think that any 
great difficulty arises in the present case. It is for the respondents to prove the 
loss which they have suffered. Their trading year ends on Aug. 31. They have 
proved to the satisfaction of the tribunal that they have lost £11,600 profits 
which they would have made during the trading year ending Aug. 31, 1953, 
but it is still incumbent on them to prove their loss after taking into account the 
incidence of taxation. This they could do by submitting to the tribunal (a) a 
statement cf the tax liability which they actually incurred in respect of their 
trading during the year in question, and (b) an estimate of the tax liability which 
they would have incurred in respect of their trading during the same year if they 
had made this profit of £11,600. These figures would, of course, be open to 
criticism by the appellants. When the tribunal had decided what are the right 
figures under (a) and (b), the net loss to the respondents by disturbance would 
be £11,600 less the amount by which (b) exceeds (a). In saying this, I am not 
attempting to lay down any general rule as to how the relevant figure is to be 
ascertained; nor do I say that the procedure which I have outlined is the only 
possible procedure in the present case. 

Counsel for the appellants mentioned Comyn v. A.-G. (2), but did not base any 
part of his argument on that case. Comyn v. A.-G. (2) was cited to this House in 
British Transport Commission v. Gourley (1), and Lorp Jowirtt observed: 


“This was a case in which the question arose as to the compensation for 
compulsory acquisition of property. It was, therefore, necessary for the 
court to determine the fair valuation of a capital asset. In such a case 
I should have thought it questionable whether a reduction of the amount to 
be paid as compensation for that capital asset based on the prospective 
tax liability of its owner was in accordance with the true principle of 
valuation.” 


He then referred to the decision of the Court of Appeal in the present case and 
continued (ibid.): 


“The facts in W. Rought, Lid. v. West Suffolk County Council were 
widely different from those in the present case, and it is not necessary for 
the present purpose to express any final opinion on either W. Rought, Lid. 
v. West Suffolk County Council or Comyn v. A.-G. (2).” 


(1) [1955] 3 All E.R. 796; [1956] A.C. 185. 
(2) [1950] I.R. 142. 
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My Lords, I respectfully adopt Lorp Jowrrr’s comment on Comyn v. A.-G. (1), 
and I, too, take the view that it is not necessary to express any final opinion on 
that case. The present case is clearly distinguishable from it; although the 
sum to be awarded under item (3) (B) forms part of the total consideration to 
be paid to the respondents on the acquisition of their property, the estimation 
of that sum does not involve a valuation of a capital asset but a computation 
of a temporary loss of profits by a company which remained in business. The 
tribunal, rightly in my view, dealt with the ‘‘ value of the leasehold interest in 
the land taken ” under a separate sub-head. 

I would allow the appeal, and answer in the negative the question asked by 
the Case Stated. The case should be remitted to the Lands Tribunal to recon- 
sider the amount of compensation awarded under item (3) (B) on the basis that 
the tribunal should not have excluded the element of liability to tax. The 
respondents must pay the appellants’ costs here and in the Court of Appeal. 

My Lords, LORD MACDERMOTT, who is unable to be present today, 
asks me to say that he agrees with the conclusions I have stated and the reasons 
on which they are based. 


LORD GODDARD: My Lords, the only question which falls for decision 
in this appeal is whether, where loss of profits is claimed in respect of disturbance 
due to the compulsory acquisition of business premises, the compensation should 
be assessed without taking into account the fact that the profits, if earned, would 
have been subject to tax. The Lands Tribunal decided that no deduction should 
be made on the estimated profits on this account, and this decision was affirmed 
by the Court of Appeal. Subsequently, however, the question came before this 
House concerning the amount of damages recoverable for loss of prospective 
earnings occasioned by personal injuries due to negligence, and this House held 
that, in calculating those damages, account must be taken of the fact that the 
injured person who would have earned them would have been under a liability 
to pay income tax on them when earned. It was held that compensation must 
be based on an estimate of the earnings after deduction of tax (British Transport 
Commission v. Gourley (2). I am unable to find any principle on which that 
case can be distinguished from the present. The amount to be deducted cannot 
be calculated with any degree of certainty as it involves a forecast, not only as 
to the amount which would be earned, but also as to the future rate of tax and 
kindred considerations, but the opinions delivered in British Transport Commis- 
sion v. Gourley (2) indicate how the tribunal of fact should approach this question, 
and, in my opinion, the case should go back to the Lands Tribunal with a direction 
to consider the amount to be awarded under this head in the light of the decision 
of this House in that case. I agree that this appeal should be allowed. 


LORD KEITH OF AVONHOLM: My Lords, I agree with your Lordships 
that the question in this appeal is ruled by the decision of this House in British 
Transport Commission v. Gourley (2). One of the elements taken account of in 
fixing the compensation for, or purchase price of, the property compulsorily 
acquired was loss of profits for disturbance. In assessing the loss under this head 
liability to tax cannot, in my opinion, be ignored merely because the amount of 
the loss goes to make up the total compensation or purchase price to be fixed for 


(1) [1950] IR. 142. 
(2) [1955] 3 All E.R. 796; [1956] A.C. 185. 
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the acquisition of a capital asset. I reserve entirely my opinion on how far the 
ratio of British Transport Commission v. Gourley (1) can be applied to assessing 


the value of land. 


LORD SOMERVELL OF HARROW: My Lords, for the reasons which 
have been stated by my noble and learned friend on the Woolsack, I agree that 


this appeal should be allowed. 
Appeal allowed. 


Solicitors: Sharpe, Pritchard & Co., for A. F. Skinner, Bury St. Edmunds; 


E.P. Rugg & Co. 
G.F.L.B. 


(1) [1955] 3 All E.R. 796; [1956] A.C. 185. 


HOUSE OF LORDS 


(Viscount Srmonps, Lorp Oaksry, Lorp Morton or HENRyTON, LORD 
TUCKER AND LorD KEITH OF AVONHOLM) 


June 26, 27, 28, July 25, 1956 


SHELL-MEX AND B.P., LTD. v. CLAYTON (VALUATION OFFICER) 
AND OTHERS 


Rating—De-rating—Freight transport hereditament—Installations for unshipping 
and storing oil before distribution—Rating and Valuation (Apportionment) 
Act, 1928 (18 and 19 Geo. 5, e. 44), s. 5 (1) (c), s. 6 (3) (6). 

The ratepayers, who were the sole selling agents in the United Kingdom of three 
oil producing companies, were occupiers of land along the banks of the River 
Humber which they held under leases from the British Transport Commission or their 
predecessors in title and used as a terminal depot in their business of importing and 
distributing oil. Substantially the whole of the ratepayers’ business consisted of 
the sale and distribution of the oil, and they were remunerated for their services by 
the three companies on a commission basis. There stood on the land occupied 
by them—which was some 514 acres in area—offices, stores, garages, filling sheds, 
pump houses, a boiler house, tanks, and ancillary buildings, all of which erections 
save one were occupied by the ratepayers. In addition, the ratepayers owned and 
occupied a barge berth erected on part of the foreshore in part leased from the 
Board of Trade and in part under licence from the British Transport Commission 
or their predecessors in title. This berth was some one thousand feet from the 
hereditament and was connected with the pump houses and tanks on the heredita- 
ment by means of pipe lines which were owned, occupied and used exclusively by 
the ratepayers. Incoming tankers discharged their cargoes of oil at two jetties 
which belonged to the British Transport Commission and constituted a “ dock ” 
within the Rating and Valuation (Apportionment) Act, 1928, s. 5 (3). Cargoes were 
discharged by pumping the oil from the tankers through a system of pipes running 
along the jetties and leading to the storage tanks on the hereditament, the rate- 
payers taking delivery of the oil at the ship’s rail. The average receipts and 
deliveries of oil approximately balanced, and the stock held at the hereditament 
was in the nature of a reserve. The ratepayers distributed supplies of oil by land 
and water transport to their own depots and to various categories of customers, 
but they consumed a relatively small quantity in their own operations. Some of 
the oil was shipped into barges at the barge berth (which was a “‘dock ” within the 
meaning of s. 5 (3) of the Act of 1928). Approximately one-quarter of the oil 
brought into the hereditament from the tankers was dutiable, and the whole 
hereditament, including the pipes and the storage tanks, was a bonded warehouse. 
The terms of the leases under which the hereditament was held showed them to 
have been granted for the purpose of receiving into the hereditament oil unshipped 
at the jetties. 
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It was contended for the ratepayers that the hereditament was a freight-transport 
hereditament within s. 5 (1) (c) of the Rating and Valuation (Apportionment) Act, 
1928, as being a hereditament (i) used partly for dock purposes, (ii) so used as part 
of a dock undertaking, (iii) whereof a substantial proportion of the volume of 
business was concerned with the shipping and unshipping of merchandise not 
belonging to or intended for the use of the ratepayers. The valuation officer and 
the rating authority conceded for the purposes of this appeal to the House of Lords 
that the hereditament was used partly for dock purposes. 

Hetp: the hereditament was not a freight-transport hereditament because, 
although it was conceded that the hereditament was used partly for dock purposes, 
(a) (Lorp OakseEy dissenting) it was not used and occupied for dock purposes as 
part of a dock undertaking, (b) (per Viscount Simonps and Lorp TucKERr, Lorp 
Morton oF HENRyYTON contra) the oil was “ intended for the use of” the rate- 
payers within s. 5 (1) (c), since the ratepayers’ business comprised the sale and 
distribution of oil, and, therefore, the dock undertaking carried on at the barge 
berth was not one at which a substantial proportion of the volume of business was 
concerned with the shipping and unshipping of merchandise not intended for their 
use. 

Decision of Court of Appeal (119 J.P. 545) affirmed. 


APPEAL by the ratepayer, Shell-Mex and B.P., Ltd., from an order of the Court 
of Appeal, dated July 22, 1955, and reported, 119 J.P. 545, on an appeal by the 
ratepayer by way of Case Stated from the Lands Tribunal, pursuant to the Lands 
Tribunal Act, 1949, s. 3 (4). The ratepayer appealed to the Lands Tribunal 
against the decision of a local valuation court sitting at Kingston-upon-Hull on 
Sept. 25, 1952, dismissing the ratepayer’s appeal that a hereditament occupied 
by the ratepayer and situated at Salt End, Preston, within Holderness Rural 
District Rating Area, ought to be treated as a freight-transport hereditament 
within the meaning of the Rating and Valuation (Apportionment) Act, 1928, 
s. 5 (1). The second respondents were the rating authority, the Holderness 
Rural District Council. 

Rowe, Q.C., and J. R. Willis, Q.C., for the appellants. 

Lyell, Q.C., and P. R. E. Browne for the first respondent, the valuation officer. 

H. Edmund Davies, Q.C., and Wallis-Jones for the second respondents, the 
rating authority. 

The House took time for consideration. 

July 25. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, this appeal raises a question which 
I have found great difficulty in deciding. It comes before your Lordships on 
appeal from the Court of Appeal, which unanimously dismissed an appeal by 
the appellants, Shell-Mex and B.P., Ltd., on a Case Stated by the Lands Tribunal 
under s. 3 (4) and (11) of the Lands Tribunal Act, 1949. By its decision the 
Lands Tribunal had dismissed an appeal by the appellants from a decision of a 
local valuation court that the assessment of a certain hereditament occupied 
by the appellants should be confirmed. 

The problem is whether or not the hereditament in question is a “ freight- 
transport hereditament” within the meaning of the Rating and Valuation 
(Apportionment) Act, 1928, which I will call the Act of 1928, and whether the 
hereditament is or is not entitled accordingly to the benefit of de-rating. “‘ Freight- 
transport hereditament ”’ is defined by s. 5 (1) of the Act of 1928 to mean, inter 
alia, 

** (ec) A hereditament occupied and used wholly or partly for dock purposes 
as part of a dock undertaking being an undertaking whereof a substantial 
proportion of the volume of business is concerned with the shipping and un- 
shipping of merchandise not belonging to or intended for the use of the 
undertakers.” 
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By sub-s. (2) of the same section, “‘ transport purposes ”’ is defined to mean 
(inter alia) 


““(c) ‘dock purposes’, that is to say, all purposes connected with the 
shipping or unshipping at a dock . . . of merchandise .. .” 


And by sub-s. (3), the expression “ dock ”’ includes any harbour, wharf, pier, 
jetty or other works in or at which vessels can ship or unship merchandise, 
“dock undertaking ’’ means an undertaking carried on by a dock authority, 
but also includes any other undertaking comprising as part thereof a dock 
in so far only as its business is carried on at or in connection with that dock, 
and “dock authority ’’ means any person or body of persons whether incor- 
porated or not who are authorised to construct or are owners or lessees of any 
dock authorised by or under any Act. It is necessary also to refer to s. 6 of the 
Act of 1928. That section, which provides for entries in the valuation lists of 
freight-transport hereditaments, enacts by a proviso to sub-s. (3) that no part of 
a freight-transport hereditament which is so let out as to be capable of separate 
assessment shall be deemed to be occupied and used for transport purposes unless 
it is actually so used and occupied. This proviso is called in aid by the appellants 
for the purpose of interpreting the expression “ freight-transport hereditament ” 
in the preceding section. 

It was common ground between the parties, and has been accepted by the 
Court of Appeal, that the appellants could only establish that the hereditament 
in question was a freight-transport hereditament if they satisfied three conditions 
(i) that it was occupied wholly or partly for dock purposes, (ii) that it was so 
occupied and used as part of a dock undertaking, and (iii) that such dock under- 
taking was one whereof a substantial proportion of the volume of business 
was concerned with the shipping and unshipping of merchandise not belonging 
to or intended for the use of the undertakers. 

I must now state the relevant facts about the hereditament in question. 
It comprises three parcels of land at Salt End on the banks of the River Humber 
with an aggregate area of 514 acres which are held on separate leases from 
the British Transport Commission or their predecessors in title at a total 
ground rent of £4,195 per annum. Pursuant to their obligations in the several 
leases, the appellants or their predecessors in title have built and maintained 
on the land offices, stores, garages, filling sheds, pump houses, a boiler house, 
tanks and ancillary buildings. In addition, the appellants own and occupy 
a so-called ‘“ barge berth” which has been erected on part of the foreshore 
at a distance of about one thousand feet from the hereditament and is connected 
with it by means of pipe lines exclusively owned, used and occupied by the 
appellants. From the south-west corner of the land two jetties, the property 
of the British Transport Commission, run out into the river. Number | jetty 
is used jointly by the appellants and three other companies, but the appellants 
have their own pipe lines, twelve in number, which run along the jetty and are 
connected with the pump houses and tanks on the land. Number 2 jetty is 
used jointly by the appellants and one other company; the pipe lines on this 
jetty are for a certain distance common to both users. 

Oil is brought to the jetties in ocean-going tankers of an average capacity 
of ten thousand to twelve thousand tons and unloaded there, bills of lading 
being made out in the name of “* Shell-Mex and B.P.” or in the name of the 
consignor. In every case delivery is taken by the appellants at the ship’s rail. 
The tankers are unloaded at the jetties by means of pipes, which are coupled 
to the ends of the pipe lines which I have already mentioned, and the oil is 
pumped through the pipe lines to tanks on the hereditament. The nature of 
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the appellants’ business demands that they should have at a terminal depot 
such as that at Salt End a tankage capacity in excess of what would be required 
to meet the day-to-day requirements of the subsidiary depots, because it must 
correlate the intake of oil to the movements of tankers. It is the function of 
terminal depots to supply the subsidiary internal depots which in turn supply 
consumers. The total tankage capacity at the hereditament is 211,781 tons, 
and the tanks habitually contain stocks of the order of one hundred thousand 
to one hundred and fifty thousand tons. A substantial quantity of oil is also 
supplied from the tanks to the barge berth, of which I have spoken, where it 
is used for bunkering ships. Other parts of the oil are otherwise disposed of. 
I take as typical the appellants’ operations for the year 1951 which are thus 
set out in the Case Stated by the Lands Tribunal: 


“*21.—During the calendar year 1951 the total tonnage of oil handled 
at the hereditament was approximately 1,320,000 tons. This tonnage was 
dealt with approximately as follows:— 


540,000 tons sent to dependent depots of the appellant company. 

160,000 tons sent to other petrol companies. 

277.000 tons sold direct to customers from the hereditament. 
290,000 tons ships bunkering. 

53,000 tons supplies to Air Ministry and for export, together with a 
tonnage of approximately 2,250 tons representing fuel for 
the appellant company’s road vehicles and like purposes 
used and paid for by the appellant company. 


1,320,000 tons 


“*The ships bunkered were tankers chartered by the consigning companies 
(approximately 105,000 tons) and vessels, such as trawlers, owned by 
other persons (approximately 185,000 tons). 

““22.—Of the 540,000 tons delivered to the dependent depots about 
316,000 tons were sent on by water. Of this 316,000 tons 260,000 tons 
were shipped from the said barge berth. In addition, 82,000 tons of 
National Benzole product were also shipped from the said berth, making 
a total of 342,000 tons shipped from the barge berth during 1951.” 


The whole of the hereditament is a bonded warehouse, about a quarter of the 
oil which passes through the installation being dutiable. 

It is necessary now to refer briefly to the relations between the appellants 
and the companies from which they receive consignments of oil. This is 
relevant only to the third of the conditions to which I have referred. These 
relations are determined by an agreement made on Dec. 31, 1931, between 
Shell Marketing Co., Ltd. of the first part, Eagle Oil and Shipping Co., Ltd. 
of the second part, Anglo-Persian Oil Co., Ltd. of the third part and the 
appellants of the fourth part, the companies of the first three parts being referred 
to as “‘ the consigning companies’. By cl. 5 of this agreement, it was provided 
that each of the consigning companies would, during its continuance, employ the 
appellants as its sole and exclusive consignee and agent for the sale and dis- 
tribution of oil for consumption within the area therein mentioned, and that 
the appellants would use their best endeavours to promote the interests of the 
consigning companies and would not knowingly sell oil for resale outside that 
area, (by cl. 7) that the appellants might at any time purchase on their own 
account any oil for resale on their own account but only for consumption in 
the said area and subject to the further conditions therein laid down, (by cl. 8) 
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that delivery of the oil required by the appellants should be made to the 
appellants c.i.f. such ports in the area as the appellants might direct, (by cl. 9) 
that the appellants, as agents for sale, should have the fullest liberty in respect 
of the sale of oil delivered to them and might sell the same in their own name 
or otherwise and in such manner and at such prices and on such terms and 
conditions as they might think advisable, (by cl. 11) that the commission payable 
to the appellants for their services should be such as might from time to time 
be agreed between the parties or determined as therein mentioned, (by cl. 15) 
that each of the consigning companies should bear its due proportion of all 
shortages or losses by leakage or otherwise as therein mentioned, and (by cl. 19) 
that the stocks left at the end of each year should be ascertained and allocated 
to the respective parties who had delivered them to the appellants in the pro- 
portions therein mentioned. The commission payable under this agreement 
was fixed at eight per cent. except in respect of a small quantity (0°17 per cent.) 
used by the appellants themselves for which they paid an agreed price. 

I have now stated what appear to be the relevant facts, which can be sup- 
plemented if necessary by reference to the Case Stated, and return to the three 
conditions which the appellants must satisfy. 

First, is the hereditament used wholly or partly for “‘ dock purposes” ? Your 
Lordships are relieved of the necessity of discussing this. The Court of Appeal 
has answered the question in the affirmative, and learned counsel for the respon- 
dents have been content to accept their decision, but have properly reserved their 
right to claim an apportionment if the other conditions should be held to be 
satisfied. 

Secondly, is the hereditament used and occupied for dock purposes as part of 
a dock undertaking ? I find this a very difficult question to answer. The appel- 
lants’ contention is twofold: originally it had a third limb but that has been 
broken off. Now they say, first, that the hereditament is so used as part of a 
dock undertaking carried on by the British Transport Commission at the Port 
of Hull; but, if that fails them, they turn to the second part of the definition of 
dock undertaking and say that the hereditament is so used by them as part of the 
dock undertaking carried on by them at their own dock, namely, the barge berth. 
It is clearly more advantageous to them to succeed on the first alternative claim, 
for thus they avoid any difficulty on the third condition, since it could not be 
contended that their merchandise, the oil, belongs to or is intended for the use of 
the undertakers, viz., the British Transport Commission. 

I ask first, then, whether the hereditament is used and occupied for dock 
purposes by the appellants as part of the dock undertaking carried on by the 
Transport Commission. This question has been answered in the negative by the 
Court of Appeal. They say: 


“To hold the contrary would involve the conclusion that the tenants of 
every industrial site let by the commission in the vicinity of the Port of Hull 
would be occupying and using their respective sites as part of the commis- 
sion’s dock undertaking if their leases or tenancy ay.vements allowed them 
the use for their own private purposes of the dock facilities provided by the 
commission.” 

I agree that this conclusion would be involved and I do not think that learned 
counsel for the appellants shrank from it. Relying on the terms of the leases 
to which I have referred, he said that the development of the dock undertaking 
was effected by just such agreements as these whereby dock facilities were 
created for the benefit of individual tenants or lessees, and that it was immaterial 
that, in regard to any particular site, those facilities were private and exclusive. 
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The dock undertaking of the commission, he said, was as truly “ carried on” 
by these means as it would be if they themselves provided the installation and 
all the machinery of shipment and unshipment. To this the answer given by the 
respondents and accepted by the Court of Appeal is that, as soon as the heredita- 
ment is leased to and exclusively occupied by the appellants for the purpose of 
its own business of importing and distributing oil, it is segregated from, and no 
longer forms part of, the commission’s dock undertaking. The point is a narrow 
one, but I have come to the conclusion that the decision of the Court of Appeal 
should be affirmed. The present interest of the commission in the hereditament 
is to receive the rent reserved by the leases and to enforce, so far as necessary, 
the lessees’ obligations therein contained. I do not think that it can fairly be 
said that it is the consequence or corollary of this that the appellants occupy and 
use the hereditament as part of a dock undertaking carried on by the commission. 
It might well be otherwise if the appellants could themselves be said to be dock 
undertakers in the sense that they provided docking facilities for others, but it is 
clear that they do not do so. Their undertaking is the importation and distri- 
bution of oil, and for its purposes they need docking facilities. The use of those 
facilities does not appear to me to convert their undertaking into part of a dock 
undertaking carried on by the British Transport Commission. 

I have so far ignored the proviso (a) to s. 6 (3), on which the appellants rely 
as an aid to the interpretation of s. 5. It is a proviso to a sub-section dealing 
with a hereditament which is assumed to be a freight-transport hereditament. 
It can, I think, throw little light on the question what constitutes such a heredita- 
ment. Two Scottish cases have been referred to, in which the matter has been 
discussed, viz., Clyde Navigation Trustees v. Inland Revenue (1) and Clyde Naviga- 
tion Trustees v. Glasgow Assessor (2). In these cases different conclusions were 
reached. I would with respect adopt the view expressed by Lorp FLEMING in 
the second of the two cases, which was cited by the Court of Appeal, that the 
proviso 

“seems ... to imply that subjects which would otherwise be entitled 
to be regarded as freight-transport lands and heritages are not to be deprived 
of the benefits of de-rating merely because they have been let to and are 
occupied by some person other than the dock authority.” 


I do not doubt that a dock authority may let a hereditament which forms part of 
its undertaking without its losing its character as a freight-transport heredita- 
ment. But it must have that character before it can lose it. 

I turn then to the alternative contention of the appellants in regard to the 
second condition. As I have pointed out, ‘‘ dock undertaking ”’ includes any 
other undertaking comprising as part thereof a dock in so far only as its business 
is carried on at and in connection with that dock. The appellants operate an 
undertaking and they own a dock, the barge berth, which is connected with the 
hereditament by the pipe lines which I have mentioned. From these premises the 
conclusion is drawn that the appellants occupy and use the hereditament as part 
of a dock undertaking. This contention also has been rejected by the Court of 
Appeal and, as I think, rightly. For it appears to me a plain misuse of language 
to say that, in respect of the barge berth, the appellants are carrying on a dock 
undertaking of which the hereditament forms part, and this misuse is expressly 
averted by the qualifying words “ in so far as its business is carried on at and in 
connection with that dock.” In my opinion, the use and occupation of the 
hereditament is not “‘ business carried on at and in connection with ” the barge 


(1) 1980 S.C. 454. 
(2) 1931 S.C. 400. 
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berth. Your Lordships were invited to consider the use and occupation of the 
hereditament in what were called their geographical and functional aspects. 
These are refinements which I do not find it easy to follow. It is enough for me 
to say that, in any aspect, the limitation in the definition is fatal to the appel- 
lants’ contention. 

There remains the third condition and, as I have pointed out, this is clearly 
satisfied if the appellants succeed in their contention that the hereditament is 
occupied and used as part of the British Transport Commission’s undertaking ; but, 
if they succeed not on this but on their alternative contention, then they must 
establish that the dock undertaking carried on by them at the barge berth is one 
whereof a substantial proportion of the volume of business is concerned with the 
shipping and unshipping of merchandise not belonging to them or intended for 
their use. In my opinion, they do not satisfy this condition. The merchandise, 
the oil, which is unloaded at the ship’s rail, is from the moment of unloading in 
their possession. No one, not even the consigning companies, can dispute it, for 
they have an uncontrolled power of;disposition. They are under a contractual 
obligation to account for the proceeds of sale and they might, no doubt, be liable 
in damages if they broke other terms of the contract. But neither this fact nor 
the fact that the property in the oil is not in the full legal sense vested in them 
makes it inapposite to describe the oil as “‘ belonging to them”. If it does not 
“belong to them ”’, it is at least intended for their use. It would, in my opinion, 
be in its context placing too narrow a meaning on “ use ” to confine it to use by 
consumption. It may and, I think, does include such use as a trader makes of 
his stock in trade, that is, by selling it. In this sense, the oil is intended for the 
use of the appellants and is, in fact, so used by them. 

On the whole case, therefore, I am of opinion that the appellants fail to satisfy 
two of the three prescribed conditions and that their appeal must be dismissed. 


LORD OAKSEY: My Lords, I have the misfortune to differ from your 
Lordships and from the Court of Appeal. In my opinion, the appellants’ here- 
ditament is wholly used for dock purposes as part of the dock undertaking of the 
British Transport Commission’s undertaking at Hull, which is an undertaking 
whereof a substantial proportion of the volume of business is concerned with the 
shipping of merchandise not belonging to, or intended for, the use of the British 
Transport Commission. The hereditament is, therefore, a freight-transport 
hereditament within the meaning of s. 5 (1) (c) of the Rating and Valuation 
(Apportionment) Act, 1928, and its net annual value must be apportioned 
between the occupation and user for transport purposes and for other purposes in 
accordance with s. 6 (1) of that Act. 

If the hereditament were not used as a part of the dock undertaking of the 
British Transport Commission it would not, in my opinion, be a freight-transport 
hereditament, because a substantial proportion of the volume of its business 
as a dock undertaking is not concerned with the shipping of merchandise not 
belonging to the appellants. In my opinion, the words ‘“ merchandise... 
belonging to or intended for the use of the undertakers ” are intended to apply 
to merchandise belonging to, or used by, the undertakers in their capacity as a 
dock undertaking and not as merchants for the sale of the merchandise. That the 
appellants’ hereditament is occupied and used partly for dock purposes is clear, 
and it appears to me also clear that it is occupied and used, ag part of the dock 
undertaking of the British Transport Commission at Hull. That undertaking 
by its two jetties enables the appellants to import oil into works leased to the 
appellants by the undertaking and transport the oil from those works to the barge 
berth from which it is transported to purchasers in other parts of the 
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country. Proviso (a) to s. 6 (3) contemplates that hereditaments can be let out 
for transport purposes and, if occupied and used for such purposes, are to be 
regarded as freight-transport hereditaments, and it seems to me, therefore, that 
the lease by the British Transport Commission to the appellants of the heredita- 
ment which is capable of separate assessment and is actually occupied and used 
for transport purposes creates a freight-transport hereditament. The broad 
distinction which the statute appears to me to make is between transporting and 
warehousing. If a hereditament is let out as a freight-transport hereditament 
and so as to be capable of separate assessment and is actually used for trans- 
portation and not for warehousing, it was not, in my opinion, intended to be 
rateable. 


LORD MORTON OF HENRYTON: My Lords, the appellants claim 
that certain land, fully described in the Case Stated by the Lands Tribunal, is a 
“ freight-transport hereditament” within the meaning of the Rating and 
Valuation (Apportionment) Act, 1928. To succeed in this claim the appellants 
must satisfy your Lordships that this land is (to quote s. 5 (1) (c) of the Act): 


‘** A hereditament occupied and used wholly or partly for dock purposes 
as part of a dock undertaking being an undertaking whereof a substantial 
proportion of the volume of business is concerned with the shipping and 
unshipping of merchandise not belonging to or intended for the use of the 
undertakers.” 


It will be seen that the burden lies on the appellants to show that the land 
satisfies three conditions, namely: (i) that it is occupied and used wholly or 
partly for dock purposes; (ii) that it is so occupied and used as part of a dock 
undertaking; and (iii) that such dock undertaking is one whereof a substantial 
proportion of the volume of business is concerned with the shipping and un- 
shipping of merchandise not belonging to or intended for the use of the 
undertakers. 

In the Court of Appeal, counsel for the respondents contended that no one of 
these three conditions was satisfied, but in this House they conceded, for the 
purposes of the present appeal, that the first condition was satisfied, since the 
land was occupied and used “ partly for dock purposes’. I turn, therefore, to 
the question whether it is so used “as part of a dock undertaking”. Counsel 
for the appellants put their argument under this head in two alternative ways. 
First they submit that the land is occupied and used as part of the “ dock 
undertaking ” of the Port of Hull, carried on by the British Transport Com- 
mission. Alternatively, they submit that the appellants’ own undertaking is a 
“‘ dock undertaking ’’ and the land is occupied and used as part of it. 

My Lords, I cannot accept the first of these submissions. There can be no 
doubt that the undertaking carried on by the British Transport Commission at 
Hull is a “ dock undertaking ’’, as defined by s. 5 (3) of the Act of 1928. Nor can 
it be doubted that that undertaking satisfies condition (iii) already stated. Buta 
statement of these facts supplies no answer to the relevant question: Is the 
land in question occupied and used as part of the undertaking of the British 
Transport Commission ? To my mind it is not so used or occupied. It is used 
and occupied as part of the wholly separate undertaking of the appellants. 
As the Court of Appeal put it, the land is 

“. . . in lease to and exclusively occupied by the ratepayer for the 
purposes of its own business of importing and distributing oil and thus 
excluded and segregated from the British Transport Commission’s dock 

undertaking.” 
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That court later observed, in regard to an argument by leading counsel for the 
appellants: 

“Counsel for the ratepayer relies strongly on the terms of the leases 
under which the various parts of the hereditaments are held by the rate- 
payer. He says these leases show that the ground was let with a view to 
the erection and operation thereon of a terminal oil depot for the unshipping, 
storage and distribution of oil, in connection with which the lessees were to 
have unshipping facilities in the shape of the pipes running out along the 
jetties. There was thus, he argues, something in the nature of an arrangement 
between the dock undertakers and the lessees under which the lessees were 
to extend the activities of the dock undertaking to the importation of oil. 
Therefore, says counsel . . . the installation should be regarded as con- 
structed and operated as part of the dock undertaking. We cannot accept 
this argument. We would be disposed to agree with counsel if what the 
ratepayer did was to provide unshipping and storage facilities for anyone 
having occasion to import oil; but the ratepayer does nothing of the sort. 
It uses the hereditament and the pipe lines on the jetties simply and solely 
for the purposes of its own individual business, and not by way of per- 
forming the functions properly within the province of the dock undertakers 
as such . . . we find it impossible to hold that, in occupying and using 
the hereditament for its own private purposes, the ratepayer is occupying 
and using the hereditament as part of the dock undertaking carried on 
by the British Transport Commission. To hold the contrary would involve 
the conclusion that the tenants of every industrial site let by the commission 
in the vicinity of the Port of Hull would be occupying and using their 
respective sites as part of the commission’s duck undertaking if their leases 
or tenancy agreements allowed them the use for their own private purposes 
of the dock facilities provided by the commission.” 


My Lords, I agree entirely with this reasoning, and I also agree with the reasoning 
which led the Court of Appeal to reject the appellants’ alternative submission 
under this head, which I have already stated. 

The result is, in my view, that the appellants have failed to satisfy the second 
condition laid down in s. 5 (1) (c) of the Act of 1928. If I am right so far, the 
appellants’ claim fails, and the question whether the third condition is satisfied 
does not arise, but I shall express my views on this question, as the Court of 
Appeal answered it ‘“‘ no”, and I do not agree with that answer. 

In my view, almost all the oil which is unshipped by the appellants and 
distributed by them is ‘‘ merchandise not belonging to or intended for the use of ” 
the appellants, within the meaning of s. 5 (1) (c). The only exception is the oil 
which the appellants retain for their own use, and this is a trifling part of the 
whole. I think that the sub-section is directed to the case of merchandise in the 
hands of agents for sale, such as the appellants, or forwarding agents, as con- 
trasted with merchandise which has reached the end of its journey when it is 
unshipped, either by reaching the hands of an absolute owner, or by delivery to a 
person who intends to put it to the use for which it was manufactured. As 
appears from the Case Stated, the whole, or substantially the whole, of the oil 
unshipped at the jetties is oil consigned by three companies to the appellants 
as their sole agent for the sale and distribution of oil for consumption in the 
United Kingdom, under an agreement made between these three consigning 
companies of the one part and the appellants of the other part, and dated 
Dec. 31, 1931. Substantially the whole of the appellants’ business consists of 
the sale and distribution of this oil, and they are remunerated for their services 





Justice of the Peace and Local Government Review Reports. October 27, 1056. 


538 JUSTICE OF THE PEACE AND Vol. 


by the three consigning companies on a commission basis. The appellants are 
given wide powers under the agreement in regard to prices, terms and conditions 
of sale and so forth. 

These being the facts, does the oil which the appellants unship and pass on 
to purchasers “‘ belong to”’ the appellants, within the meaning of s. 5 (1) (c), 
while it is in the appellants’ possession ? My Lords, I think not. It is true that 
the appellants have some of the rights of an owner while the oil is in their 
possession, but in other material respects their position differs from that of owner. 
For instance (a) the appellants are under a duty to the consigning companies to 
endeavour to sell the oil; (b) the appellants are not bound to pay for oil which 
they unship but fail to sell; (c) the agreement with the consigning companies 
is terminable on notice, and any oil which is in the tanks when the agreement 
is terminated belongs to the consigning companies—see cl. 19 of the agreement 
of Dec. 31, 1931, set out in the Case Stated; (d) if the oil in tanks had been 
requisitioned when war broke out, the compensation money would have been 
payable to the consigning companies and not to the appellants. Having regard 
to these facts, and to the general intention of s. 5 of the Act of 1928, read as a 
whole, I am of opinion that, of all the oil unshipped by the appellants, only the 
small quantity which the appellants keep and consume “ belongs to”’ them, 
within the meaning of s. 5 (1) (c). The rest of the oil ‘‘ belongs to ” the consigning 
companies. 

Is the oil “‘ intended for the use of ’”’ the appellants, within the meaning of s. 5 
(1) (c) ? Again, my Lords, I would answer ‘“‘ No”. Here again I rely on the 
general intention of s. 5, as I read it, and also on the ordinary meaning of the 
word “‘ use ”’, in the case of merchandise, such as oil, which is consumed by being 
used; that is, to put it to the use for which it was manufactured or otherwise 
brought into being. If a visitor to the storage tanks on the land in question were 
to ask one of the appellants’ officials: ‘‘ Is this oil intended for the use of the 
company ?”’, I feel confident that the answer would be: “ Oh no, we can only 
use & very small part of it. All the rest is intended for sale by the company ”’. 
And, in my opinion, that would be a natural and correct use of words by the 
official. 

The result is that, in my opinion, the land in question satisfies the third 
of the three conditions laid down by s. 5 (1) (c) of the Act of 1928; but I would 
dismiss the appeal because, and only because, the appellants have not shown 
that the land in question satisfies the second of these three conditions. 


LORD TUCKER: My Lords, it was conceded by counsel on behalf of the 
respondents in the course of the hearing that they could not contest the decision 
of the Court of Appeal that the appellants had established that the hereditament 
in question satisfied the first of the three necessary conditions prescribed in 
s. 5 (1) (c) of the Rating and Valuation (Apportionment) Act, 1928, viz., that 
it was used wholly or partly for dock purposes. They reserved, however, their 
rights with regard to apportionment under s. 6, if the occasion should arise. It 
remains, therefore, to decide whether the hereditament also satisfies the two 
remaining further conditions, viz., (b) that it is part of a dock undertaking, and 
(c) that such undertaking is one whereof a substantial proportion of the volume 
of business was concerned with the shipping and unshipping of merchandise not 
belonging to or intended for the use of the undertakers. 

As to (b), it was contended for the appellants that the hereditament is occupied 
and used as part of the dock undertaking carried on by the British Transport 
Commission in the Port of Hull. And, alternatively, that it is so occupied and 
used as part of the dock undertaking carried on by the appellants at their own 
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dock, i.e., the barge berth. If they are right in their submission that it is part 
of the undertaking of the Port of Hull, it is admitted that they would, in that 
event, satisfy the third condition with regard to the volume of business concerned 
with the shipping and unshipping of merchandise not belonging to or intended 
for the use of the undertakers. 

On the first of these two alternatives I feel unable to accept the contention of 
the appellants. I think the decision turns largely on the particular facts of each 
case. It is quite possible for a dock authority to let off part of their premises 
on terms and in circumstances in which the demised premises will remain part 
of the dock undertaking subject to the regulations of the authority with regard 
to user and so forth; but in the present case, the authority merely granted long 
leases of vacant land adjacent to their undertaking to the appellants for their own 
purposes and free from any regulation or supervision by the authority. There is 
nothing which, to my mind, would justify a finding that, by the grant of these 
leases, the dock authority had incorporated in their existing undertaking the 
new installations and equipment which the appellants were to erect for the 
purposes of their business. I think the finding of the Lands Tribunal on this 
issue was justified by the facts proved and should not be disturbed. 

I pass, therefore, to the alternative submission. This depends on the definition 
of “‘ dock undertaking ” ins. 5 (3). It is as follows: 


“* Dock undertaking’ means an undertaking carried on by a dock 
authority, but also includes any other undertaking comprising as part thereof 
a dock in so far only as its business is carried on at and in connection with that 
dock.” 


I find the latter part of this definition very puzzling, but it would seem to me 
difficult to say on the facts of the present case that, if the undertaking is limited 
to the business carried on at and in connection with the dock, i.e., the barge berth, 
the hereditament in question, which is physically separated from the dock, could 
be said to be part of the limited undertaking. But, however this may be, I 
have reached the conclusion that, assuming the appellants qualify as undertakers 
under the second limb of the definition, the substantial proportion of the volume 
of their business is not concerned with the shipping and unshipping of merchan- 
dise not belonging to or intended for their use. 

I do not think the words “ belonging to ”’ and “‘ use of ” in this context are 
equivalent to “‘ the property of ” and “‘ personal use’. I think they have a wider 
meaning. The property in the oil in the strict legal sense of the word did not 
pass to the appellants from the consigning companies on delivery, but the 
appellants had a good possessory title to it as against everyone. The consignors 
had no more than a contractual right to an account and payment. When 
delivered, it was put in a common tank and mixed with other oil. For all 
practical purposes the oil was at the disposal of the appellants, subject only to 
the consignors’ rights referred to above. I think, therefore, it ‘‘ belonged to” 
the appellants within the meaning of those words in the present context. I also 
agree with the Court of Appeal that the oil was intended for their “‘ use ’’, in the 
sense of being used in their business. Ifa garage proprietor carries on a business 
which includes a hire-car service as well as an installation of petrol pumps for the 
supply of petrol to his customers, and for these purposes buys petrol from the 
distributing companies, I think the petrol is supplied to him to be “ used ” in 
his business, irrespective of whether it is put in the tanks of his own hire cars 
or those of his customers. This, in my opinion, is the sense in which the word 
is used in the present context. For these reasons, I would dismiss the appeal. 
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LORD KEITH OF AVONHOLM: My Lords, it is conceded that the 
hereditament here (which I shall call the “ oil depot’) is occupied and used 
partly for “dock purposes” in respect that it contains pumping apparatus 
which is used in unshipping oil from ocean-going tankers which berth at two 
jetties belonging to the British Transport Commission as dock authority at the 
Port of Hull. To that extent it satisfies the first of the requirements of s. 5 (1) (c) 
of the Rating and Valuation (Apportionment) Act, 1928. Delivery of the oil 
is taken at ship’s rail and is pumped direct from the ship by means of pipes 
to the oil depot. 

The first question which arises is whether the oil depot is occupied and used 
as part of what I shall call the Hull dock undertaking so as to satisfy the second 
requirement of s. 5 (1) (c). “‘ Dock undertaking ’”’ here means “ an undertaking 
carried on by a dock authority ’’, being so defined in s. 5 (3). Now such an 
undertaking includes much more than the mere physical structure of the dock. 
The dock is only part of the undertaking, just as a railway is part of a railway 
undertaking and a canal a part of a canal undertaking as stated in terms by the 
Act when referring to these types of freight-transport hereditament under s. 5 
(1) (a) and (b). A dock undertaking includes the whole business and activities of 
a dock authority. I should require clear evidence, which is entirely lacking here, 
that the Hull dock authority had statutory power to carry on the business of an 
oil depot as carried on by the appellants, i.e., as oil merchants and distributors, 
before I could regard a hereditament occupied and used for such a business as 
part of their undertaking. If the authority cannot so use their land, the appel- 
lants cannot be occupying and using the oil depot as part of a dock undertaking. 
A further difficulty is this. The land leased to the appellants or their predecessors 
in title belonged to the Hull dock undertaking and, I will assume, was part of the 
dock undertaking, though it may not have been used at all for dock purposes. 
But when it was let out it would, according to ordinary conceptions, cease to be 
part of the dock undertaking. It would be put, for the time being, beyond the 
operations and control of the dock undertakers. But counsel for the appellants 
points to proviso (a) of s. 6 (3), as showing that, though a part of the hereditament 
of a dock authority was let out, it might still, in the conception of the legislature, 
remain a part of the dock undertaking. The proviso is as follows: 


“no part of a freight-transport hereditament which is so let out as to be 
capable of separate assessment shall be deemed to be occupied and used for 
transport purposes unless it is actually so occupied and used; ” 


The proviso refers to occupation and use for transport purposes. In the case of a 
dock, this means dock purposes under the definition of “ transport purposes ” 
in s. 5 (2). But this does not necessarily mean that every part of a dock under- 
taking which is let out and is used to some extent for dock purposes continues to 
be part of the dock undertaking. If it were open to a dock authority to let out 
the whole of its docks for dock purposes to serve the public as before, the under- 
taking would doubtless continue to be a freight-transport hereditament, and, if 
the authority had power to let out part of its docks or quays to be used for the 
berthing of ships and the loading and unloading of merchandise, it might, I 
think, be said that the part let out remained part of the dock undertaking. The 
dock authority would be securing for the public through a lessee the same services 
as it would have performed itself. But where all that the authority does is to let 
out some waste or vacant land in order that the lessee may erect works and plant, 
such as we have here, it is impossible, in my opinion, to say that the land with 
the works on it is occupied and used as part of the dock undertaking, even if, 
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as incidental to the operations carried on, it is used also for the shipping or 
unshipping of goods for the purposes of the occupier’s business. 

On this part of the case, counsel for the appellants referred to and relied 
on the Scottish decisions in Clyde Navigation Trustees v. Inland Revenue (1) and 
Clyde Navigation Trustees v. Glasgow Assessor (2). The last of these cases alone 
need be noticed as illustrative of the point made by appellants’ counsel. In that 
case the Lands Valuation Appeal Court held, inter alia, that offices built by a 
dock authority on ground within the precincts of their dock, and let to a firm of 
shipowners and a firm of stevedores respectively, were occupied and used for 
“dock purposes as part of a dock undertaking ~ within the meaning of s. 5 (1) 
and were, accordingly, freight-transport lands and heritages. It may be observed 
that one of the facts found in the case was that the buildings had been constructed 
by the trustees (the dock authority) expressly for the purpose of leasing them 
to the shipowners and stevedores engaged at the dock in loading and unloading 
merchandise. Referring to s. 6 (3) (a) of the Act, Lornp HUNTER said: 


‘“ That means, I think, that, where one finds subjects, capable of separate 
assessment and leased to tenants, which are so used and occupied as to fall 
within the definition of freight-transport, one must treat the subjects, al- 
though let, as part of the dock undertaking for purposes of de-rating.”’ 


That decision cannot, in my opinion, be pressed beyond the particular circum- 
stances with which it dealt. The buildings in that case were being used for 
precisely the same purpose of loading and unloading merchandise as the dock 
authority would have used them if they had kept the buildings in their own hands. 
They were being used for no other purposes. For their own convenience, or for 
the convenience of the shipowners and stevedores using the docks, they chose 
instead to let them. Where similar buildings were erected by the lessees on land 
leased to them by the dock authority a different rule was applied, as the cases 
cited show. In such a case, the court held that the buildings were not part of the 
dock undertaking and so not entitled to de-rating. But as this distinction may 
depend on specialties of Scottish valuation law and procedure I do not seek 
to apply it to this case, though it shows how narrow the decisions in these cases 
were. The cases are, in my opinion, distinguishable from this case, where the 
operations carried on by the lessees extend far beyond the business and 
activities of a dock authority. 

It is said, however, that, if the oil depot is not part of the Hull dock undertaking, 
it is a dock undertaking in its own right by virtue of the second limb of the 
definition of ‘“‘ dock undertaking ”’, viz. : 


‘any other undertaking comprising as part thereof a dock in so far only 
as its business is carried on at and in connection with that dock.”’ 


The appellants here rely on their barge berth at Hedon Haven, from which some 
of the oil in their oil depot is shipped. The barge berth is not part of the oil 
depot, though it is connected with the oil depot by pipes through which the oil 
is pumped for shipment. It is three hundred yards from the nearest part of the 
oil depot and is a separate hereditament, separately assessed, and, as such, does not 
come into this case. But it is used by the appellants to attract to their oil depot 
the character of a dock undertaking. Part, at least, of the business of the oil 
depot, it is said, is carried on at or in connection with the barge berth. I cannot 
apply the definition to the facts of this case in the way contended for by the 
appellants. No doubt the business done at the barge berth is associated with the 
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business done at the oil depot. But the intention of the definition, in my opinion, 
is to effect a separation between the dock and the rest of the undertaking. The 
undertaking is carrying on business at the dock. It is also carrying on business 
at the rest of its premises. The two must be treated separately. No difficulty 
really arises, in my opinion, when the dock and the other premises are separated, as 
here. The dock is clearly identified from the rest. But the dock and the other 
premises may be within one curtilage where separation is not clearly defined. 
There it would be necessary, I think, to look at what would normally be regarded 
as dock activities, these being, ex hypothesi, part of the business of the under- 
taking, and the area within which these are carried on, or necessary for them to 
be carried on, would be marked by the definition as the dock undertaking. The 
rest would be excluded from being a dock undertaking. In my opinion, the defini- 
tion is of no avail to the appellants in the circumstances of this case. 

On the views which I have expressed it is unnecessary to consider the applica- 
tion of the third requirement of s. 5 (1) (c) to the facts of this case. If the oil 
depot were part of the Hull dock undertaking, that undertaking clearly satisfies 
the requirement. But if the oil depot were to be treated as a dock undertaking 
in its own right, I should have had great difficulty in holding that the oil did not 
belong to, or was not intended for the use of, the appellants. But I need not 
elaborate this point. I would dismiss the appeal. 

Appeal dismissed, 


Solicitors: Sydney Morse & Co.; Solicitor of Inland Revenue; Smith & Hudson, 
for Mainprize, Rignall & Whitworth, Hull. 
G.F.L.B. 


COURT OF APPEAL 
(SINGLETON, Morris AND Romer, L.JJ.) 
July 23, 24, 25, 1956 
LONDON COUNTY COUNCIL v. FARREN 


Case stated—Remission of Case Stated—Point not argued before magistrate—No 
evidence tendered on which point could be decided in favour of appellants— 
Application for remission for hearing of evidence first made to Court of Appeal 
—Landlord and Tenant Act, 1954 (2 & 3 Eliz. 2 c. 56), s. 25—London Govern- 
ment Act, 1939 (2 & 3 Geo. 6 c. 40), s. 184 (1), (2)—Summary Jurisdiction 
Act, 1857 (20 & 21 Vict. c. 43), s. 6. 

Landlord and Tenant—Notice to quit— Validity—Signature—On behalf of London 
County Council. 

Premises were let to a tenant by a memorandum of agreement dated Sept. 4, 1953, 
made between the London County Council by W., their director of housing and 
valuer and agent, of the one part, and the tenant, of the other part, the tenancy 
to be determined by one month’s notice, and, if determined by the council, to be 
determined “‘ by a written notice signed by the director of housing and valuer to 
the council’. By a notice dated Feb. 2, 1955, served on the tenant and expressed 
to be given under the Landlord and Tenant Act, 1954, s. 25, the council purported 
to terminate the tenancy on Aug. 5, 1955. The notice was signed by T., valuer 
and agent to the council, the department of the director of housing and valuer to 
the council having been split into two departments, that of the director of housing 
and that of the valuer to the council. The notice did not contain a statement 

(such as would have constituted evidence of T.’s authority by virtue of s. 184 (2) 

of the London Government Act, 1939) that T. was authorised by the council to sign 
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the notice, and no evidence was tendered that T. was authorised to sign the notice. 

HELD: (i) since the notice to quit did not state that T. was authorised to sign 
it and thus was not brought within s. 184 (2) and since no evidence had been 
tendered to show that T. was authorised to sign, it had not been established that 
the notice was a valid notice within s. 25 (1) of the Landlord and Tenant Act, 1954; 

(ii) the case would not be remitted to the magistrate for evidence to be given 
to show that T. was authorised to give the notice to quit because (a) the question 
of the validity of the notice under the Landlord and Tenant Act, 1954, had not 
been taken before the magistrate, (b) it was doubtful whether it was question of 
law “ arising on ”’ the Case stated by the magistrate within s. 6 of the Summary 
Jurisdiction Act, 1857, and (c), even if there was power to remit the case, the 
application to remit it, being an application for the admission of evidence made 
for the first time to the Court of Appeal, ought not to be granted. 

Kates v. Jeffery (1914) (78 J.P. 310) applied. 

APPEAL by the London County Council against an order of the Divisional 
Court of the Queen’s Bench Division dated Apr. 25, 1956, dismissing an appeal 
by Case Stated from a decision of a metropolitan magistrate sitting at Old Street 
Magistrate’s Court. 


Megarry, Q.C., and Fletcher-Cooke for the London County Council. 
Littman for the tenant. 


SINGLETON, L.J.: This case arises out of an application by the London 
County Council for the possession of premises in Gosset Street and Turin Street, 
Bethnal Green, of which premises the London County Ccuncil are owners and 
are the landlords for the purposes of the Landlord and Tenant Act, 1954. They 
applied to the magistrate, Mr. Leslie Marks, for an order for possession. The 
application failed. They asked for a Case to be stated by the learned magistrate. 
A Case was stated. The Divisional Court upheld the determination of the 
magistrate; and the London County Council appeal to this court against the 
judgment of the Divisional Court. 

The Case Stated is very short. It is desirable that I should read it so that it 
may be seen precisely what the question before the magistrate was. In para. 1 
of the Case it is stated that on Nov. 11, 1955, application was made, pursuant to 
the Small Tenements Recovery Act, 1838, by Mary Winifred Westgate acting 
for the London County Council for a warrant to recover possession of the premises 
which I have mentioned already. In para. 2 the magistrate said: 


‘IT heard the said complaint on Nov. 11, 1955, and found the following 
facts: (a) The above-named tenement was let to the respondent by a 
memorandum of agreement dated Sept. 4, 1953, and made between the 
London County Council by Cyril Herbert Walker, their director of housing 
and valuer and agent, of the one part, and the respondent, of the other part, 
at a rent of £36 per month payable monthly in advance.” 


Thus the rent of the premises, which were used for storage purposes, was some- 
thing over £400 a year. Paragraph 2 continues: 

““(b) The tenancy so created commenced on Aug. 1, 1953, and was to 
continue until determined as provided by the said memorandum. Clause 6 
of the said memorandum is as follows: ‘The tenancy may be determined 
by one month’s notice to expire at any time. If determined by the council 
it shall be by a written notice signed by the director of housing and valuer 
to the council and served on the tenant or left for the tenant upon the 
premises or if the same are unoccupied affixed to the premises one month 
at least prior to the day of determination. If determined by the tenant 
it shall be by a notice in writing signed by the tenant and served upon the 
director of housing and valuer or one of his assistants at the offices of the 
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council one month at least prior to the day of determination. The notice in 
either case may, instead of being served, be sent through the post by registered 
letter addressed to the tenant at his last known address or to the director of 
housing and valuer at the offices of the council as the case may be’. (c) By 
@ notice dated Feb. 2, 1955, and served upon the respondent and expressed 
to be given under the provisions of s. 25 of the Landlord and Tenant Act, 
1954, the London County Council purported to terminate the said tenancy 
on Aug. 5, 1955. The said notice was given by and signed by Joseph 
Edward James Toole, valuer and agent to the London County Council. 
(d) In spite of the said notice, the respondent remained and remains in 
possession of the above-named tenement. (e) The London County Council 
require possession of the above-named tenement for re-development of a 
housing estate, pursuant to Part V of the Housing Act, 1936. (f) At the time 
of the grant of the said tenancy, the housing and the valuer’s departments 
of the London County Council were combined in one department under the 
director of housing and valuer to the council. Some time between the date 
of the said grant and the service of the said notice the London County 
Council resolved to split the combined department into two departments, 
that of the director of housing and that of the valuer to the council. (g) At 
the time of the giving of the said notice Joseph Edward James Toole was 
valuer to the London County Council. The director of housing was a 
Mr. Allerton.” 


The Case Stated continues: 

‘“* 3. It was submitted by the respondent at the close of the case for the 
appellant that there was no case for the respondent to answer, and that the 
application should fail, upon the preliminary ground that the said notice 
was not signed as required by the memorandum of agreement. 4. It was 
contended by the appellant that the valuer was on Feb. 2, 1955, the right and 
proper person to give and sign the said notice on behalf of the London 
County Council according to the standing orders of the London County 
Council then in force. 5. It was contended by the respondent that by the terms 
of the said memorandum of agreement the said notice had to be signed by the 
director of housing and valuer to the council and that since the functions 
of the director of housing and those of the valuer were now exercised by two 
different persons, the notice ought to be signed by both such persons. The 
respondent further contended that in any event there was no evidence that 
the said J. E. Toole had authority to sign the said notice on behalf of the 
director of housing. The respondent further contended that the standing 
orders of the council could not affect the contractual position between the 
council and the respondent, and that, in any event, no such orders had been 
proved in evidence. 6. I was referred to no cases. 7. I was of opinion that 
the said notice was bad because it was not given and signed both by the 
director of housing and by the valuer to the London County Council and that 
in any event the said notice was not signed by the director of housing or by 
anyone on his behalf, and I accordingly refused the application for a warrant. 
8. The question for the opinion of the High Court is whether or not the said 
notice was good notwithstanding that it was given and signed only by the 
valuer to the London County Council.” 


I have read the Case stated by the magistrate in full in order to make clear 
beyond doubt what the position was when the application came before him. 
It is clear that the only question which was raised was whether the notice given 
by the London County Council or by someone who is said to be acting on their 
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behalf was a good notice, for by cl. (6) of the tenancy agreement it was provided 
that notice to determine should be “ by a written notice signed by the director 
of housing and valuer to the council”. The contention put forward on behalf 
of the tenant was that the notice which had been given was not a document 
signed by the director of housing and valuer to the council. The position had 
changed. The London County Council had determined to divide the department, 
which they had in 1953, into two departments, and the contention put forward on 
behalf of the tenant was that, as that had happened, then in order to determine the 
tenancy there must be a notice signed by the director of housing and signed also 
by the valuer to the council. Some might think it unnecessary in one sense, 
having regard to the change in the constitution of the office of the London 
County Council. Further down cl. (6) of the tenancy agreement one finds the 
words “ or one of his assistants at the offices of the council’’, from which it appears 
that at the time that document came into existence it was contemplated there 
should be only one signature. It is unnecessary to go further into this point for 
reasons which I shall give in a moment. 

The learned magistrate was asked to determine the case on that submission 
and on nothing else, as he himself set out in the Case which he has stated. He 
reached the conclusion that the notice was not in accordance with the contractual 
requirements, and he dismissed the application of the London County Council. 

The case came before the Divisional Court on Apr. 25, 1956. Counsel for 
the London County Council told us that the case took a very short time in the 
Divisional Court. Certainly he cannot say that of the hearing in this court 
which has lasted quite a long time, as I ventured to point out to him. When the 
case was before the Divisional Court junior counsel for the London County Council 
took a new point. He raised a question which had not been mentioned to the 
learned magistrate. The notice which had been given to determine the tenancy 
was signed by Mr. J. E. J. Toole, as I have said already; it was headed ‘‘ London 
County Council’, and on the next line in still larger print is ‘“‘ Landlord and 
Tenant Act, 1954”. It is a landlord’s notice to terminate a business tenancy. 
It states at the head of it that the notice is given by Mr. Toole, valuer and agent 
to the London County Council, and it is a notice “‘ terminating your tenancy on 
Aug. 5, 1955”. In accordance with the requirements of the Landlord and 
Tenant Act, 1954, cl. 2 of the notice states: 

‘You are required within two months after receiving this notice to 
notify me in writing whether or not you will be willing to give up possession 
of the premises on that date.” 


In cl. 3 it is stated: 

‘**T would oppose an application to the court under Part 2 of the Act for 
the grant of a new tenancy on the ground that on the termination of the 
current tenancy, the landlord intends to demolish or reconstruct the whole 
or a substantial part of the premises or to carry out substantial work of 
construction on the whole or part of them and that he could not reasonably 
do so without obtaining possession of the premises.” 


In cl. 4 it is stated: 
“This notice is given under the provisions of s. 25 of the Landlord and 
Tenant Act, 1954. Your attention is called to the notes overleaf.” 
The notes are notes reproduced from form 7, which is the prescribed form for 
giving notice under s. 25 of the Landlord and Tenant Act, 1954. The notice is 
signed by Mr. Toole as valuer and agent to the London County Council. 
When junior counsel for the London County Council appeared before the 
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Divisional Court he pointed out that he was not arguing the contractual question 
which had been dealt with by the magistrate. The case he submitted was based 
entirely on the Landlord and Tenant Act, 1954. It is a matter for regret that 
that was not mentioned before the learned magistrate. I know that those who 
have to attend to these cases have many other things to think about, and I 
realise, as we have been told by counsel, that these cases often go through without 
any question being raised, and that many orders are made by lay magistrates, 
or by metropolitan or stipendiary magistrates, but at the same time I would 
point out that the notice is headed in large type “ Landlord and Tenant Act, 
1954 ”’, and, though I do not want to be critical of anyone, I am inclined to think 
that the first thing anyone going to a court to obtain a warrant for possession on & 
notice of this kind would do would be to look at the Landlord and Tenant Act, 
1954. If reference had been made to Part II of the Landlord and Tenant Act, 
1954, the position would have been mentioned to the magistrate. 

I should like to make it clear that nothing I say in this case is intended to deal 
with anything other than a tenancy under Part IT of the Act of 1954. Part IT 
of the Act of 1954 is headed: ‘‘ Security of tenure for business, professional and 
other tenants”. Section 23 states the tenancies to which Part ITI of the Act 
applies. The marginal note to s. 24 of the Act is: ‘‘ Continuation of tenancies to 
which Part II applies and grant of new tenancies ’’, and sub-s. (1) provides: 


** A tenancy to which this Part of this Act applies shall not come to an 
end unless terminated in accordance with the provisions of this Part of this 
Bm...” 


The most important section is s. 25. Sub-section (1) provides: 


“The landlord may terminate a tenancy to which this Part of this Act 
applies by a notice given to the tenant in the prescribed form specifying the 
date at which the tenancy is to come to an end (hereinafter referred to as 
‘the date of termination ’).” 


The prescribed form is form 7 which appears in the appendix to the Landlord 
and Tenant (Notices) Regulations, 1954 (S.I. 1954 No. 1107). Section 25 deals 
with what is to happen when a notice is given, and by sub-s. (3) (a) it provides, in 
effect, that if a notice is given under the section the date of termination specified 
in the notice shall not be earlier than the earliest date at which the tenancy could 
have been terminated under the contract. Rights of contract between parties are 
preserved to that extent at least. 

Junior counsel for the London County Council pointed out in the Divisional 
Court that he relied on s. 25 which gave the landlord a right to terminate the 
tenancy by a notice given to the tenant in the prescribed form. He referred the 
Divisional Court to the prescribed form, and to the notice which the council had 
given which, it was claimed, was in the prescribed form. He was asked by a 
member of the court what authority had Mr. Toole to give the notice. Counsel 
thereupon referred the Divisional Court to the London Government Act, 1939, 
s. 184. That section is intended to simplify as far as possible the task of those 
who have to give notices on behalf of a local authority within the area of the 
London Government Act, 1939. Sub-section (1) of s. 184 provides: 


** Any notice, order or other document which a local authority is authorised 
or required by or under any enactment (including any enactment in this 
Act) to give, make or issue may be signed on behalf of the authority by the 
clerk of the authority or by any other officer of the authority authorised by 
the authority in writing to sign documents of the particular kind or the 
particular document, as the case may be.” 
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A local authority need not put its seal on every notice. Their clerk may sign a 
notice on their behalf, or a notice may be signed by any other officer of the 
authority authorised by the authority in writing to sign documents of the 
particular kind, or the particular document. Sub-section (2) provides: 


“‘ Any document purporting to bear the signature of the clerk of the 
authority or of any officer stated therein to be duly authorised by the 
authority to sign such a document or the particular document, as the case 
may be, shall be deemed, until the contrary is proved, to have been duly 
given, made or issued by the authority of the local authority.” 


The notice had at the foot of it the name of Mr. Toole, valuer and agent to the 
London County Council. 

The provisions of s. 184 had been overlooked, or it was not thought necessary 
to follow them. Mr. Toole was an officer of the London County Council, but he 
was not stated in or on the document to be duly authorised by the authority to 
sign such a document. Therefore, on the face of the document, the document 
does not prove itself, as it would have done if the words which I have read had 
appeared on it. Thus, when counsel cited s. 184 to the Divisional Court, he 
was armed with a document which might be described as a notice, but it was not 
a document which proved itself in the sense that there was nothing on the 
document which would enable it to be said under s. 184 (2) that Mr. Toole was 
authorised to sign that document or documents of that class. 

Counsel for the London County Council in argument before this court said 
that, in general, if a document was signed by an agent for a landlord, signed as 
agent, the document was a good notice. In one sense no doubt that is right, but 
in regard to a document of this kind the statute prescribed what form of docu- 
ment should be treated as a notice given, made or issued by the authority of the 
local authority, and a document, in accordance with s. 184 (2), is to be deemed to 
have been so given until the contrary is proved. This document is not such a 
document so that there was no proof of authority on the face of the document; 
and, moreover, no evidence was called before the magistrate to show that Mr. 
Toole was authorised to sign this document or documents of this character. 

Thus a fresh point was taken on behalf of the London County Council before 
the Divisional Court. It is said by counsel that a new point as to authority was 
sprung on the London County Council in the Divisional Court. I do not think 
that is the right way to describe the position. The point that this was a good 
notice under the Landlord and Tenant Act, 1954, was taken by and on behalf 
of the London County Council. Then, quite naturally, someone asked what 
authority had Mr. Toole to sign it. The Divisional Court dismissed the appeal 
by way of Case Stated from the decision of the magistrate, and dealt with it both 
on the ground of the notice required under the contract of tenancy and also on 
the terms of the Landlord and Tenant Act, 1954, s. 25. 

Counsel for the London County Council told us that he did not now seek to say 
that the decision of the magistrate was wrong in regard to the requirement of two 
signatures. He has not argued that point in this court. He has asked us to 
consider the case solely under the provisions of the Landlord and Tenant Act, 
1954. It is for that reason that I do not think it necessary to express any final 
view on the only question raised before the magistrate. 

I should say that there is a definition of ‘‘ landlord ” in s. 44 of the Act which 
shows that a landlord for the purposes of the Act of 1954 may be someone other 
than the person who entered into the contract of tenancy. The landlord within 
the definition may terminate the tenancy by a notice given in accordance with 
the provisions of s. 25 (1). Unless those provisions are complied with, the 
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tenancy to which the Act applies does not come to an end. If the landlord is a 
local authority within the area of the London Government Act, 1939, all that is 
necessary is to comply with the terms of s. 184 of that Act. 

Lorp GopparD, C.J., having dealt with the position under the contractual 
notice, referred to the Act of 1954 which had been brought to the attention of the 
court, and he said: 

“That Act, in s. 24, provides: ‘ A tenancy to which this Part of this Act 
applies shall not come to an end unless terminated in accordance with the 
provisions of this Part of this Act’. That is as clear as anything. These 
premises are premises to which Part II of the Landlord and Tenant Act 
applies—that seems to be conceded—and therefore s. 24 provides that no 
matter what the contract of tenancy says it can only be determined in the 
manner provided by the Act. Then you find that s. 25 provides ‘ The land- 
lord may terminate a tenancy to which this Part of this Act applies by a 
notice given to the tenant in the prescribed form specifying the date at which 
the tenancy is to come to an end (hereinafter referred to as “ the date of 
termination ”’)’. The notice that was served on the tenant is almost in banner 
headlines; it says: ‘ Landlord and Tenant Act, 1954...’ ... No doubt 
if this document had contained a statement that Mr. Toole was authorised to 
sign, then perhaps this document would have been a good document because 
it would have been signed by the landlord because the section enables the 
county council to sign by an officer. Either evidence must be given that that 
officer was authorised to sign or the document must contain a statement that 
the officer is authorised to sign. Then he is deemed to be authorised unless 
the contrary is proved.” 


Thus, on this part of the case the Divisional Court reached the view that, there 
being no evidence given or tendered that Mr. Toole was authorised to sign a 
document of this nature and the document not being in accordance with s. 184 (2) 
of the London Government Act, 1939, there was no evidence of authority. I 
am of the same opinion. 

There was no application made to remit the case for the consideration of the 
magistrate. I am not sure that one would have succeeded. We are asked in 
this court to remit the case to the magistrate so that he may come to a decision 
on hearing new evidence whether or not Mr. Toole was authorised by the London 
County Council to give notices of this character, or to give this particular notice. 

The power is said to arise under s. 6, or possibly under s. 7, of the Summary 
Jurisdiction Act, 1857. Section 6 [as amended by the Magistrates’ Courts Act, 
1952, s. 131 and Sch. 5] provides: 


“The court to which a case is transmitted under the Magistrates’ Courts 
Act, 1952, shall hear and determine the question or questions of law arising 
thereon, and shall thereupon reverse, affirm, or amend the determination in 
respect of which the case has been stated, or remit the matter to the justice 
or justices, with the opinion of the court thereon, or may make such other 
order in relation to the matter, and may make such orders as to costs, as to 
the court may seem fit; and all such orders shall be final and conclusive on 
all parties . . .” 


I emphasise the words “ arising thereon ”’. 

The Case stated by the magistrate is confined to the question whether or not 
the notice is a good notice, having regard to the fact that it was signed by the 
valuer only and not by two persons, as the tenant contended it ought to have 
been. The magistrate determined that case on the facts before him. It is now 
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said on behalf of the London County Council that another case ought to be put 
before him, a case arising under s. 24 and s. 25 of the Landlord and Tenant Act, 
1954. That is not the case which was raised before the magistrate. He has 
stated a Case. The point raised in the Divisional Court under the Landlord and 
Tenant Act, 1954, is not something “ arising thereon °’, so it appearstome. That 
is what makes me doubt whether or not the case could properly be sent back, 
even if a wide interpretation ought to be given to the power under s. 6 of the Act 
of 1857. What is sought in this court is that this court shall remit the case to 
the magistrate for him to determine a question which was never before the 
magistrate and never considered by him. I very much doubt that such an 
order could be made. 

Counsel for the London County Council drew our attention to certain authori- 
ties which go to show that,the Divisional Court in such a case may determine a 
question of law which is not raised by either party and which does not appear on 
the Case itself, if no further evidence is necessary. The last authority is Kates v. 
Jeffery (1). The headnote is: 


“* Upon the argument of an appeal from justices by way of Case Stated a 
point cannot be taken before the Divisional Court upon the facts stated 
which was not taken before the justices, except upon a question of law which 
no evidence could alter.” 


I do not think it necessary to read the facts. It is sufficient to read the judgment 
of DaRLING, J., with which Avory, J., and Row.artt, J., agreed. Dar.ine, J., 
said : 


“IT am of opinion that this appeal must be dismissed. With regard to 
the first point, i.e., whether there was sufficient evidence of the appointment 
of the respondent as sanitary inspector, that was the only point which was 
taken in the court below, and Mr. Barrington-Ward on behalf of the appellant 
does not now rely upon it. There is no ground for suggesting that there was 
not sufficient evidence that the respondent was a sanitary inspector. But 
Mr. Barrington-Ward raises the point that no evidence was given before the 
justices that the sanitary inspector obtained the authority from the local 
authority which was necessary to enable him to take these proceedings against 
the appellant. That point was not taken before the justices. If the point 
had been taken, the justices would in all probability have adjourned the 
case if necessary for the evidence to have been produced, and if it had been 
forthcoming would have then again proceeded with the hearing. In Knight 
v. Halliwell (2) BuackBurn, J., said, after referring to Purkis v. 
Huxtable (3) and observing that if the point which was attempted to be 
raised before the Court of Queen’s Bench in that case had been taken 
before the justices evidence with regard to it could have been supplied, 
‘here a question of law, which no evidence could alter, arises on the state- 
ment of facts’. L think that if Lorp ALvEerstong, C.J., used the words 
attributed to him in the report in the Law JourNnaL in Gieblier v. 
Manning (4)--‘ We have invariably taken the view in cases of this class, 
that where the particular point arises on the facts as found, even although 
it was not raised in the court below, we are entitled to give our judgment 
upon it -- and which have been quoted by Mr. Barrington-Ward, he must 


(1) 78 J.P. 310; [1914] 3 K.B. 160. 
(2) (1874), 38 J.P. 470; L.R. 9 Q.B: 412. 
(3) (1859), 1 E. & E. 780. 

(4) 70.J.P. 181; [1906] | K.B. 709. 
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have been speaking in the same sense as BLACKBURN, J., did in Anight 
v. Halliwell (1), and that his language is equivalent to what BLACKBURN, 
J., laid down, namely, that a question of law arising on the facts stated 
by justices, but which was not taken before them, can only be taken before 
this court if it is one which no evidence could alter. In my judgment, if 
this court sees that a question of law arises upon the face of a Case stated 
by justices which no evidence could alter, this court is entitled to take the 
point and to deal with the question of law although the point was not 
taken before the justices. And this court cannot refuse to raise such a 
point merely because one of the parties has not taken it in the court below. 
For example, if a Case stated by the justices alleged that a lease for five years 
was an estate in fee simple, this court would not only be entitled but bound 
to take the point of law. But no such point of law arises upon the facts 
stated in the present case. The question whether the respondent was duly 
authorised to take proceedings against the appellant was a pure question 
of fact, and if the point of law had been taken that, without evidence of 
that fact, the prosecution would not lie, the justices might and probably 
would have adjourned the hearing in order to enable the authority of the 
sanitary inspector to be produced. In my judgment, therefore, the point 
is not now open to the appellant, and this appeal must be dismissed.” 


In the present case no such point was taken before the magistrate. There was 
no request for an adjournment before him. The point as to authority could not 
and cannot be decided without evidence. There is nothing on the document to 
show that the agent, Mr. Toole, had authority to sign documents of this character. 
There was no evidence to show that he was authorised in fact. Counsel for the 
London County Council submitted that the word “agent ”’ on the document 
was sufficient to show that he had authority, that it was equivalent to that. I 
do not agree. The fact that the word “ agent ” appears on the document does 
not mean that he was the agent to sign notices or that he was authorised to 
sign notices. Consequently, I am satisfied that the point raised could not be 
decided without evidence. 

It would be unusual, to say the least, that a case which had been dealt with by 
the magistrate solely on one point should be sent back to him, and that he 
should be asked to deal with it on quite a different point which would require 
further evidence. Over and above that, I think that it would not be right for 
the Court of Appeal to send the case back when no such request had been made 
to the Divisional Court. It may be that, if there had been such a request and 
if the Divisional Court had been told that the authority could be proved, they 
would have considered an application to remit, though I doubt whether they 
could properly have done so. The ordinary practice in matters of this kind should 
be followed. The position of the tenant has to be considered. So far the tenant 
has sueceeded. [t is only when the case reaches the Court of Appeal that there 
is any suggestion that the case should be remitted to the magistrate for consider- 
ation on a point not previously raised. That would be a little hard on the 
tenant, in one sense. He wishes to keep the premises so that he can carry on 
his business. We are told he has been there for some long time. That is not a 
matter for us, unless the question becomes one of discretion. In my opinion, the 
appeal should be dismissed. 


MORRIS, L.J.: I have reached the same conclusion. It is clear that in 
the magistrate’s court the tenant took the point that the notice was not as 


(1) (1874), 38 J.P. 470; L.R. 9 Q.B. 412. 
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required by the memorandum of agreement. When that point was taken the 
answer which should have been given was that the whole matter was governed 
by the Landlord and Tenant Act, 1954. I do not say that in any critical spirit 
because I realise how easy it is for matters to be overlooked; but an oversight in 
fact occurred and brought about the subsequent history. It is plain that 
thereafter, during the hearing before the learned magistrate, the case pro- 
ceeded entirely on a consideration of the contractual position, and of the con- 
tractual position as affected by the complication that there had been a separation 
of the functions of the director of housing and of the functions of the valuer. 
The magistrate gave his decision on the points raised, and the Case was stated 
on the points discussed before him and decided by him and raised in the Case. 

As my Lord has said, when the matter came before the Divisional Court, an 
entirely new point was raised, i.e., the point that Part 2 of the Landlord and 
Tenant Act, 1954, was applicable. I propose to proceed on the assumption that, 
so far as this case is concerned and so far as the notice to be given by the landlord 
is concerned, the provisions of that Act do apply. 

The Divisional Court were not expressly asked to send the case back. | 
cannot accede to the submission of counsel for the London County Council that 
the notice which was served is a notice that satisfies the language of s. 184 (2) 
of the London Government Act, 1939. I cannot think that it bears the signature 
of an officer “‘ stated therein to be duly authorised by the authority to sign such 
a document ’’. So the question arises whether we should accede to counsel's 
invitation to us to send the case back so that the magistrate should be invited 
to exercise his discretion whether or not he will hear evidence to prove authority. 
Counsel says that he would like to have the opportunity to prove authority under 
s. 184 (1) of the Act of 1939 or possibly under s. 40 of the London County Council 
(General Powers) Act, 1953, or possibly in a more general way, apart from 
statutory provisions, to prove that Mr. Toole was an agent. 

I do not feel that it would be right for us to send this case back. I do not 
wish to say anything that would seem in any way to limit the powers which 
are given to remit a case, but I very much doubt whether the situation arising 
here is of the kind which was contemplated by the Summary Jurisdiction Act, 
1857, s. 6. 

The case as it is now being argued involves a complete departure. If we send 
it back it would mean sending back when the Divisional Court were not asked 
to send it back, and it would mean sending the case back in circumstances which 
would make the point now raised quite unrecognisable as compared with the 
point previously before the magistrate. 1 do not think that this is within the 
spirit of s. 6, even if there be a power to remit. This as it seems to me is a new 
point never raised before the magistrate, to which his mind was never directed, 
which he has not decided, to which the evidence was not directed, and for the 
decision in regard to which new evidence or further evidence may have to be 
given. To do what we are asked to do would involve, not remitting the matter 
raised by the case, but remitting a different matter. The court is not being 
asked to consider the question of law arising on the Case Stated but a different 
question which was never even thought of when the learned magistrate was 
asked to state a Case and for the determination of which new evidence may be 
necessary. It seems to me that this is like seeking to put new wine into an old 
bottle. I do not think that it would be right for us to accede to the application 
made. 
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ROMER, L.J.: I agree, and I have only a very few words to add. ‘The 
question whether in point of form the notice determining the respondent’s 
tenancy was governed by the terms of the tenancy agreement or whether it was 
governed, and governed exclusively, by the provisions of s. 24 and s. 25 of the 
Landlord and Tenant Act, 1954, is undoubtedly a pure question of law, if taken 
by itself. Accordingly, within such decisions as Kates v. Jeffery (1) and Knight 
v. Halliwell (2), to which we were referred, it was open, although the matter had 
not been touched on before the magistrate or in the Case Stated, for that point 
of law to be brought up for discussion before the Divisional Court. That was 
done, and the point of law, as such, was decided by the Divisional Court in favour 
of the London County Council. That, I think, appears quite plainly from certain 
passages in the judgment of Lorp Gopparp, C.J., and also from the very fact 
that the court proceeded to discuss the case on the footing that the Act of 1954 
did apply; but the decision on that point of law in itself was not sufficient tu 
enable the London County Council to succeed because then the question arose 
under the London Government Act, 1939, s. 184, with regard to the presumed 
authority of Mr. Toole to sign the notice The Divisional Court accordingly 
proceeded to consider that aspect of the case. No objection, as far as I know, 
was raised to their doing so, and they decided that in a sense adversely to the 
London County Council. 

They were not asked to remit the case so that evidence to prove Mr. Toole’s 
actual authority could be adduced before the magistrate. For myself I think 
there is considerable doubt whether, having regard to the Summary Jurisdiction 
Act, 1857, s. 6, the Divisional Court could have remitted the matter in that way, 
even if they had been asked, but they were not asked. The first request for 
such a remission has been made to this court, and it appears to me quite clear 
that, even assuming the jurisdiction, we ought not to entertain this application 
which for the first time has been made before this court. 

Counsel for the tenant said, and I think rightly, that if, having closed his 
case, &@ party then asks the Divisional Court, when the matter comes to them on 
Case Stated, for a remission so that he may re-open his case and produce further 
evidence, it is only in the rarest possible cases, if at all, that that should be acceded 
to. Iam quite certain that that observation applies a fortiori where the applica- 
tion is made to this court. I agree that the appeal should be dismissed. 

Appeal dismissed. 

Solicitors: Solicitor, London County Council; Franks, Charlesly & Leighton. 

G.E.L.B. 


(1) 78 J.P. 310; [1914] 3 K.B. 160. 
(2) (1874), 38 J.P. 470; LR. 9 QB. 412. 
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COURT OF CRIMINAL APPEAL 
(Lord GoppDaRD, C.J., ORMEROD AND ASHWORTH, JJ.) 
July 23, 24, and October 2, 1956 
REG. ».» OWEN AND ANOTHER 


Criminal Law—Conspiracy—Conspiracy to commit crime abroad—When indict- 
able in England—Conspiracy to defraud Germans in Germany not indictable. 

Criminal Law—Conspiracy—Conspiracy to utter forged documents—Uttering— 

’ Posting in England of letter containing forged documents—Forgery Act, 1913 
(3 and 4 Geo. 5, c. 27), 8. 6 (2). 

The appellants were convicted on two counts of an indictment, the first of 
which charged them with conspiring in England to defraud Z.A.K., an authority 
established by the government of Western Germany to control the export of 
metals, by causing Z.A.K. to grant licences to export metals from Germany by 
fraudulent representations that the metals would be supplied to and consumed 
by Irish manufacturers, when the appellants well knew that such metals were 
to be exported to eastern European countries. The second charged them with 
conspiring to utter forged documents purporting to be “ end-user certificates ” 
made and given by a government department in Ireland certifying that the metals 
would not be re-exported, knowing the same to be forged and with intent to 
defraud. The first defendant was convicted on a further count charging him 
with uttering one of these forged certificates. 

HELD: (i) that the rule was that a conspiracy to commit a crime abroad was 
not indictable in England unless the contemplated crime was one for which an 
indictment would lie in England. 

(ii) in the present case the conspiracy to defraud, though formed in England, 
was to be carried out in Germany and the persons intended to be defrauded were 
Germans in Germany. No offence, therefore, was committed for which the 
appellants could be indicted in England, and the first count charged a conspiracy 
which was not indictable, and the conviction on it must be quashed; 

{iii) with regard to the second count charging conspiracy, it was open to the 
jury to infer that each letter with its enclosed forged document was sent by post 
from England to Germany, and the posting of a letter containing a forged docu- 
ment constituted an uttering of the document within the meaning of s. 6 (2) of 
the Forgery Act, 1913, and, therefore, there was evidence to show that the object 
of the conspiracy was carried out in London. It would have been sufficient to 
show that the object of the conspiracy might have been carried out in England, 
and so on this count the appellants could properly be indicted in England, and 
the convictions on it must be affirmed. 


APPEAL against conviction. 

The appellants, Henry Geoffrey Owen and Patrick Sidney Ernest Seth-Smith, 
appealed against their convictions at the Central Criminal Court on May 8, 
1956, on counts 3 and 5 of an indictment containing in all six counts. The first 
appellant also appealed against his conviction on count 6. 

Count 3 alleged against the appellants conspiracy to defraud in that they 
between Dec. 1, 1951, and Dec. 1, 1953, in the City of London and elsewhere 
conspired together with Austay London, Ltd. and Alfred Robert Cummings 
and with other persons unknown to defraud Gruppe Zentralle Ausfuhrkontrolle 
of the Bundesstelle fur den Warenverkehr der Gewerblichen Wirtschaft of the 
Federal Republic of Germany (known as and thereinafter referred to as 
“ Z.A.K.”), i.e., to cause Z.A.K. to grant licences to export certain metals from 
the Republic of Germany by furnishing to Z.A.K. forged documents purporting 
to be end-user certificates made and given by the Secretary of the Department 
of Industry and Commerce of the Republic of Ireland certifying that such metals 
to be imported into the said republic would not be re-exported therefrom knowing 
the said documents to be forged and by fraudulently representing to Z.A.K. that 
the said metals would be supplied to and consumed by Irish manufacturers, 
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well knowing that such metals were in fact to be exported to Czechoslovakia, 
Poland, Rumania and the U.S.S.R. 

Count 5 alleged against the appellants and Leslie Eric Hamson conspiracy 
to utter forged documents in that they between Dec. 1, 1951, and Dec. 1, 1953, 
in the City of London and elsewhere conspired together and with Austay London, 
Ltd. and with other persons unknown to utter forged documents purporting 
to be end-user certificates made and given by the Secretary of the Department 
of Industry and Commerce of the Republic of Ireland on behalf of the Minister 
of the said department certifying that certain metals to be imported into the 
said republic would not be re-exported therefrom knowing the same to be forged 
and with intent to defraud. 

Count 6 alleged against the first appellant uttering a forged document contrary 
to the Forgery Act, 1913, s. 6 (1) in that he on or about Jan. 29, 1953, in the 
City of London uttered a forged document to wit a document purporting to be 
an end-user certificate dated Jan. 28, 1953, made and given at Kildare Street, 
Dublin, in the Republic of Ireland by the Secretary of the Department of 
Industry and Commerce of the said republic certifying that forty tons of high 
grade steel of West German origin were for use in Ireland and not for re-export 
knowing the same to have been forged and with intent to defraud. 

The first appellant was sentenced to imprisonment for four years on counts 
3 and 5 and to two years’ imprisonment on count 6, the sentences to run con- 
currently. The second appellant was sentenced to imprisonment for three 
years on counts 3 and 5, the sentences to run concurrently. Hamson was 
sentenced to imprisonment for two years on count 5. 


Neil Lawson, Q.C., and Sebag Shaw for the appellant Owen. 
Karmel, Q.C., and Baillieu for the appellant Seth-Smith. 


Faulks and Hirst for the Crown. 
Cur. adv. vult. 


Oct. 2. LORD GODDARD, C.J., read the judgment of the court in 
which, after referring to the charges and convictions, he continued: The learned 
judge granted a certificate of appeal on the ground that the conviction raised 
an important point of law not apparently covered by existing authority, namely, 
whether a conspiracy in England to effect an unlawful object abroad is indictable 
in England. 

The conspiracy and the method adopted to effect it can be quite shortly stated. 
The German government would not grant licences for the export of strategic 
metals to Eastern European countries. The appellants were directors of a 
company called Austay London, Ltd. and the second appellant was chairman 
of an Irish company called Smith Miller (Eire), Ltd. Austay London, Ltd. bought 
metal in Germany and the appellants put false documents before Z.A.K., the 
licensing authority of the German government, purporting to show that the metal 
would be exported only to Ireland whereas in fact it was to be exported to “ Iron 
Curtain’ countries. ‘They also obtained through Smith Miller (Eire), Ltd. 
and presented to Z.A.K. documents which are known as end-user certificates 
which purported to be given by a government department of Eire certifying 
that the metal would not be exported from but would be used in Ireland. These 
documents, six of which were proved in evidence, were bought for a substantial 
sum of money from a person named Higgins who apparently carried on a business 
in Dublin of supplying forged certificates. 

It is not altogether easy to appreciate what offence it was intended to allege 
in the first of these counts, which was called throughout the case count 3, as 
distinct from that alleged in the other, called count 5. The evidence would seem 
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to be identical on both counts. Presumably count 3 was intended to refer to 
the fraudulent representations as to the destination of the goods and to the false 
shipping documents used in support, while count 5 is confined to the forged 
end-user certificates subsequently produced in support of the earlier representa- 
tions. With regard to count 3 the court has felt considerable doubt whether 
it was right to charge an intent to defraud and not an intent to deceive. According 
to the well-known definition given by Buckury, J., in Re London & Globe 
Finance Corpn., Ltd. (1), to deceive is by falsehood to induce a state of mind 
and to defraud is by deceit to induce a course of action, that is, to induce a 
man to act to his injury; in other words, to deprive by deceit. - It may well 
be doubted whether a government department can be said to act to its 
injury merely by issuing a certificate which it would not have granted had 
the true facts been known. Certainly it has not been deprived of anything. 
It is, however, unnecessary to decide this point because of the view the court 
has formed on the main question raised by the certificate of appeal granted by 
the learned judge. The case put forward by the prosecution on count 3 was that 
@ conspiracy in England to commit a crime or to effect an unlawful object 
abroad is indictable in this country and the case was argued both at the trial 
and in this court on that footing. This question has never been authoritatively 
decided though it has on different occasions been raised and has been the subject 
of discussion by text writers of authority and now falls for express decision. 
There is no doubt that a conspiracy is indictable here if an agreement is made 
within the jurisdiction to do an unlawful act, or to do a lawful act by unlawful 
means, in either case within the jurisdiction, whether the agreement is carried 
into effect or not. As soon as agreement is reached the very plot is an act 
itself and is indictable: A/ulcahy v. R. (2). The question, however, remains 
whether it is indictable if the unlawful act is to be effected outside the juris- 
diction. Another principle of English law is that apart from express statutory 
provision offences committed by British subjects out of England are not punish- 
able here by the criminal law. This matter was discussed and the authorities con- 
sidered in the recent case of R. v. Page (3) and we need not further enlarge on it. 
The only statutory provision relating to conspiracy to commit a crime is s. 4 of the 
Offences against the Person Act, 1861, which makes conspiracy in this country 
to murder any person abroad, whether within the Queen’s domains or not and 
whether the person is or is not a subject of the Queen, a misdemeanour punishable 
with a maximum of ten years’ imprisonment. Now certainly since the Act 
33 Hen. 8 c. 23 a British subject has been indictable in this country for murder 
committed abroad and the Offences against the Person Act, 1828, expressly 
provided [by s. 7] for the trial of any of His Majesty’s subjects charged in 
England with murder committed on land out of the United Kingdom whether 
within the King’s dominions or without. It follows that being an accessory 
to murder abroad or conspiracy to murder abroad is indictable in this country. 
Section 4 of the Offences against the Person Act, 1861, did not therefore add to 
or alter the common law on the subject; it provided a special penalty and made it 
clear that a conspiracy by anyone in this country was indictable. 

[His Lorpsuip referred, as a matter of history, to the introduction of the 
Conspiracy to Murder Bill in 1858, which was the predecessor of s. 4 of the 
Offences against the Person Act, 1861, to the charge and acquittal of Simon 


(1) [1903] 1 Ch. 728. 


(2) (1868), L.R. 3 H.L. 306. 
(3) [1953] 2 All E.R. 1355; [1954] 1 Q.B. 170. 
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Bernard (&. v. Bernard (1)) and to R. v. Tchorzewski (2). His LorpsuipP, after cit- 
ing the statement of Lorp CaMpBELL, C.J., in the latter case that it was a crime 
for a British subject or a foreigner resident here to conspire for the commission of a 
crime in a foreign country, observed that that statement must be regarded as an 
obiter dictum, the case not having been argued. That case could not rank as a 
decision and did not seem ever to have been followed or even quoted. His Lorp- 
sHIP continued :] It is,{in our opinion, clear that s. 4 of the Offences against the Per- 
son Act, 1861, did not create a new offence. It merely dealt with the sentence 
applicable to an already existing offence. Accordingly, there is no ground for 
arguing that, as Parliament had expressly provided for the case of conspiracy 
to murder abroad, it followed by applying the maxim expressio unius exclusio 
alterius that it was only in relation to murder that a conspiracy to commit a 
crime abroad was indictable in this country. Both before and since the Offences 
against the Person Act, 1861, the question has been whether the substantive 
offence alleged in the conspiracy was triable here. 

We now turn to R. v. Kohn (3). The accused, a Prussian and captain of 
a Prussian merchant ship, was indicted for a conspiracy at Ramsgate with 
the owner and mate to cast away and destroy the ship to the prejudice of 
the underwriters. The ship was in fact sunk far from the English coast and 
so out of the jurisdiction. WrtEs, J., directed the jury that a conspiracy 
in this country to commit the offence was criminal by our law, but that 
the case did not raise the point which arose in R. v. Bernard (1) as to a 
conspiracy limited to a criminal offence to be committed abroad, for it was 
clearly contemplated that the ship might be destroyed off the bar at Rams- 
gate which was within the jurisdiction, and he concluded his charge by 
saying that for the principal offence, that is the casting away, the accused could 
not be indicted here as he was a foreigner, the ship was foreign and the offence 
was committed on the high seas, but that the question was whether there was a 
conspiracy here to destroy the ship whether at sea or in port. He is, however, 
reported as saying that the offence of conspiracy would be committed by 
persons conspiring together to commit an unlawful act to the prejudice of 
others if the conspiracy was in this country though the overt acts were 
abroad. The case is not very satisfactorily reported, but, taking the report 
together with the note of the learned reporter, it seems that the learned 
judge meant to lay down (i) that an alien who scuttled a foreign ship out of 
the jurisdiction is not indictable here; (ii) that to conspire to scuttle out of the 
jurisdiction is not indictable; but that (iii) to conspire to scuttle whether the 
ship should be within or without the jurisdiction is indictable as the ship might 
be scuttled in an English port or within English territorial waters; (iv) that to 
conspire to injure persons within the jurisdiction by doing an act out of the 
jurisdiction is indictable. This would seem to be the opinion also of Sir JAMES 
FitzJAMES STEPHEN, though he says in his History OF THE CRIMINAL LAW 
(vol. 2, p. 13), that he abstains from giving a decided opinion because the 
question as to conspiracy to commit a crime abroad remains unsettled and may be 
raised judicially He puts as a strong argument that the criminal law of England 
does not deal with crimes committed abroad at all, and submits that if incitement 
to commit crimes abroad is to be made criminal it should be done by legislation 
and not judicial decision. In that well-known and authoritative work, the LAw 
oF CRIMINAL CONSPIRACIES AND AGREEMENTS by R. S. Wricurt, the learned 


(1) (1858), 1 F. & F. 240; 8 State Tr. N.S. 887. 


(2) (1858), 8 State Tr. N.S. 1091. 
(3) (1864), 4 F. & F. 68, 
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author, afterwards a judge of the Queen’s Bench Division, points out that the 
modern law of conspiracy is in truth merely an extension of the law of attempts, 
and at p. 74 of the book, after referring to R. v. Kohn (1), he says that if the con- 
templated act when done would not by reason of the place and the nationality of 
the actors be punishable here there would be much difficulty in holding criminal 
an agreement here for doing that which when done would not be a crime against 
our laws. Now, clearly if two Englishmen commit a burglary in France they 
cannot be indicted for that crime in England. It would certainly seem illogical 
to hold that by agreeing to go to France to commit the offence they are guilty 
of a crime against our laws. There are, however, certain acts which by statute 
are crimes punishable in England wherever committed. Instances are murder, 
bigamy, offences against the Foreign Enlistment Act, 1870, the Official Secrets 
Act, 1911, and the Merchant Shipping Act, 1894. The statutory exceptions 
are all collected on p. 29 et seq. of ARCHBOLD’s CRIMINAL PLEADING, EVIDENCE 
AND PRACTICE (33rd ed.). In our opinion the true rule is that a conspiracy to 
commit a crime abroad is not indictable in this country unless the contemplated 
crime is one for which an indictment would lie here. That does not mean that 
there must always be found a statutory provision declaring that the crime is 
punishable here because if persons do acts abroad for the purpose of defrauding 
someone in this country, they are indictable here and accordingly a conspiracy 
to do such an act would be indictable. For instance, if two persons agreed here 
to stage a sham burglary abroad in order to collect insurances from English 
underwriters the conspiracy would be indictable here though the overt act was 
to be done abroad, because if the plot were carried out the obtaining or attempting 
to obtain the insurance money would be clearly indictable. In the present case 
the plot, though formed here, was carried out in Germany and assuming, as we 
have, that Z.A.K. were defrauded and not only deceived, the persons defrauded 
were Germans in Germany. In our opinion no offence was committed in 
Germany for which the appellants could have been indicted in England and 
consequently in our opinion the conspiracy is not indictable. 

It was further argued that a conspiracy to effect a civil wrong is indictable 
and that the evidence disclosed a fraud for which Z.A.K. could have sued in 
this country. It is no doubt true that a conspiracy to commit a civil wrong in 
this country is indictable even though the wrong has not been effected; but 
we know of no case where it has been held that a conspiracy to injure a person 
abroad is indictable here, though it may be that it is so indictable if some interest 
of his in this country is affected. Much reliance was placed below on R. v. 
Warburton (2), and it is necessary, therefore, to see exactly what that case 
did decide. The facts were that there was a partnership consisting of War- 
burton and one Lister who traded in the West Riding and also had a 
branch business in Cologne carried on there by managers. Warburton 
conspired with the managers in Cologne to fabricate documents and accounts 
there with the object of depriving Lister of his proper share in the partnership. 
These documents and accounts were to be produced to Lister in this country 
and would have constituted false and fraudulent representations as to what was 
due to him with the object of injuring or depriving him of his equitable rights in 
the partnership. While the material was fabricated abroad the fraud would have 
been carried out here and it was never even suggested in argument that because 
the conspiracy took place abroad that could have any bearing on the matter. 
The actual decision seems to have been that a conspiracy to injure was indictable 


(1) (1864), 4 F, & F. 68. 
(2) (1870), 35 J.P. 116; L.R. 1 C.C.R. 274, 
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though the injury was to equitable and not legal rights. If it is not indictable 
to conspire to commit a particular crime abroad it would be impossible to hold 
that it becomes indictable if that crime also amounts to a civil wrong. Moreover, 
we are unable to see that in this case Z.A.K. would have had a cause of action 
in this country. Conspiracy or deceit alone gives no cause of action. As in all 
actions on the case it is damage which is the gist of the action. Z.A.K. were 
deprived of nothing; they were tricked into giving a licence which may well 
have been a crime in Germany but we do not see that they suffered any damage 
for which an action would lie in this country. In our opinion the conviction on 
count 3 must be quashed on the ground that the offence which the appellants 
conspired to commit was one to be committed abroad and one which would 
not have been indictable in England. 

We now pass to count 5. This count charged the two appellants and 
Hamson with conspiring together and with Austay London, Ltd. and with other 
persons unknown to utter forged documents purporting to be end-user certificates 
knowing the same to be forged and with intent to defraud. All three men 
were convicted. 


The first point taken on behalf of the appellants was similar to that taken in 
regard to count 3, namely, that the offence which the appellants conspired to 
commit was one to be committed abroad and would not have been indictable 
in England. The alleged object of the conspiracy was the uttering of forged 
documents knowing them to be forged and with intent to defraud, and it there- 
fore becomes necessary to consider first what constitutes uttering and secondly 
where uttering takes place. 

Section 6 (2) of the Forgery Act, 1913, provides: 


‘“* A person utters a forged document, seal, or die, who, knowing the same 
to be forged, and with either of the intents necessary to constitute the offence 
of forging the said document, seal, or die, uses, offers, publishes, delivers, 
disposes of, tenders in payment or in exchange, exposes for sale or exchange, 
exchanges, tenders in evidence, or puts off the said forged document, seal, 
or die.” 


Although for the purposes of this count it was not necessary for the prosecution 
to prove that any of the forged documents was in fact uttered within the meaning 
of that sub-section, evidence was tendered to show that of the six forged documents 
three were enclosed in letters from Austay London, Ltd. to Z.A.K. Each of these 
letters appeared to show that the first appellant had dictated it, as his initials 
were typed on it. As the original letters were not available at the trial, there 
was no direct evidence to prove that any of them had been posted to Z.A.K., 
but a carbon copy of each letter was found in the files of Austay London, Ltd. 
and in the absence of any evidence to the contrary it was open to the jury to 
infer that each letter with its enclosed forged document was sent in the normal 
course of business by post to Germany. 

It was contended for the appellants that the posting of a letter enclosing a 
forged document does not constitute an uttering of the document within the 
meaning of the Forgery Act, 1913, and that the uttering (if any) occurs when 
the letter is received and opened by the addressee. A similar contention was put 
forward in R. v. Finkelstein & Truscovitch (1), and, although the case is only 
shortly reported, it is plain that STEPHEN, J., was of opinion that the posting 
in London of forged bords in a letter addressed to a company in Brussels 


(1) (1886), 16 Cox C.C,. 107. 
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constituted an uttering of the bonds in London. The earlier decision of #. v. 
Giles (1) is to the same effect. Apart from authority, the statutory definition 
already quoted is in sufficiently wide terms to include within its scope the 
posting of a letter containing a forged document. 

It follows, therefore, that there was evidence to show that the alleged object 
of the conspiracy was in fact carried out, and carried out in London. But 
even if such evidence had not been tendered, it is clear that the alleged object 
of the conspiracy might have been carried out in this country, for example, by 
personal delivery of the forged documents to representatives of Z.A.K. or the 
German companies who might be in London. In such circumstances it is clear 
from R. v. Kohn (2) that the appellants could properly be indicted in this country. 

It was also contended for the appellants that the learned judge failed to direct 
the jury adequately as to the difference between a false document and a forged 
document, or as to the necessity of establishing knowledge on the part of the 
appellants that the documents in question were forged. There is no substance 
in this contention. The fact that the documents were forged was not seriously 
challenged at the trial and on several occasions in the course of his summing-up 
the learned judge emphasised the point that the jury could not convict either 
appellant unless they were satisfied that he knew that the documents were 
forged. 

The only other point in regard to this count of the indictment relates to the 
alleged intent to defraud. The same argument was put forward as was relied 
on in regard to count 3, but it is to be noted that in regard to count 5 the intent 
to defraud is alleged in general terms and is not directly related to Z.A.K. 
Even if it were right that no intention to defraud Z.A.K. was or could be estab- 
lished, it is clear that German suppliers were to be defrauded by means of the 
conspiracy alleged in count 5, and in these circumstances it was open to the jury 
to take the view that an intent to defraud was proved. 

Count 6 charged the first appellant alone with a single offence of uttering a 
forged document knowing the same to be forged and with intent to defraud. 
For the reasons given in respect of count 5, it was open to the jury to convict 
this appellant on this count and it is unnecessary to discuss the matter further. 

[The sentences, being re-considered at the request of counsel, were reduced 
in view of the quashing of the convictions on count 3 as follows. The sentence 
on the first appellant to four years’ imprisonment on count 5 was reduced to 
two years to run concurrently with the sentence to two years’ imprisonment 
on count 6, and the sentence on the second appellant to three years’ imprison- 
ment on count 5 was reduced to eighteen months. 

On the application of the Crown, the ATTORNEY-GENERAL granted a fiat 
for appeal to the House of Lords. 

Convictions on one count quashed: sentences on two other counts reduced. 

Solicitors: Galbraith & Best; Stikeman d& Co.; Solicitor, Board of Trade 
(for the Crown). 

T.R.F.B. 


(1) 1 Mood. C.C. 166. 
(2) (1864), 4 F. & F. 68. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HILBERY AND ASHWORTH, JJ.) 
October 3, 1956 
REG. v. STREAMS 


Committal for Trial—Power of justices to commit to convenient court—sSelection of 
court—Magistrates’ Courts Act, 1952 (15 & 16 Geo. 6 & 1 Eliz. 2, c. 55), s. 10. 
Observations on the undesirability of justices, when exercising their power to 
commit for trial to a ‘“‘ foreign *’ court under s. 10 (1) of the Magistrates’ Courts Act, 
1952, selecting a court which is geographically far distant, even if on the same 
circuit as the court to which the case would normally be committed, and on the 
desirability of their selecting the nearest convenient court that is possible, even 
if on a different circuit. 
APPLICATION for leave to appeal against conviction and sentence. 
The applicant, Ernest Henry Streams, was convicted at Salop Assizes of 
robbery with violence and was sentenced to three and a half years’ imprisonment. 
The appellant did not appear and was not represented. 


LORD GODDARD, C.J., delivered this judgment of the court. This is 
an application for leave to appeal against a conviction of robbery with violence 
and a sentence of three and a half years’ imprisonment which was passed 
at Salop Assizes. There is no ground whatever for giving leave to appeal 
either against conviction or against sentence, but I want to make one observation 
of general application about this case for the guidance of committing justices. 

The offence was committed in Berkshire, in Reading borough, just after the 
assizes. No doubt the justices thought that it would be a proper thing—I am 
not criticising this at all—that they should use the powers which have been given 
to them of committing to what is called a foreign court, that is, instead of sending 
the prisoner to Berkshire Assizes, to send him elsewhere for trial to prevent him 
being detained for a long time in prison without trial. I hope, however, that 
justices will bear in mind that, when they are exercising that power, they should 
send the case to the nearest convenient court that is possible, because, if they 
send it to a far distant court, the expense which is put on public funds is very 
greatly increased. This case was committed by the Reading justices to Hereford, 
no doubt because Hereford is on the Oxford Circuit and, in the ordinary course, 
the case would go to the Reading Assizes, which are also on the Oxford Circuit. 
The learned judge on the circuit had only three days at Hereford, and he could 
not have tried it there, so it was sent to Shrewsbury. Whether it went to Hereford 
or Shrewsbury is neither here nor there; they are both a long distance from 
Reading and the increased expense of this prosecution must have been very 
great. The obvious place to which to have sent this case was to the Old Bailey, 
because the Old Bailey is very much nearer Reading than Shrewsbury or Hereford. 
I am far from suggesting that, in all such cases, justices in the home counties 
should be very ready to commit to the Old Bailey because the Old Bailey has 
plenty of work as it is, but there are occasions when, in order to prevent a man 
being detained a long time in prison without trial, cases do go to the Old Bailey 
and the judges there are willing to try them. 

I hope that justices all over the country will remember that, if they are exercis- 
ing their powers of committing the case to a foreign court, they should commit to 
the nearest court that can conveniently be found. It is unnecessary to send a case 
to a place on the same circuit; it may very often happen that the case will go to 
another circuit, but the question of keeping down the costs of prosecutions 
should be borne in mind. T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., H1LBERY AND ASHWORTH, JJ.) 
October 4, 1956 
ie LANGTON v. JOHNSON 


"TTDOD AT 
j LIBRARY 


Road Traffic—Heavy motor car—Efficient braking system—=Six-wheeled vehicle 
with four front wheels—Foot brake operating on all six wheels—Hand brake 
operating only on two rear driving wheels—Motor Vehicles (Construction and 
Use) Regulations, 1955 (S.I. 1955, No. 482), reg. 39 (1), (7) (2) a. 

Regulation 39 of the Motor Vehicles (Construction and Use) Regulations, 1955, 
provides: ‘‘ (1) Every heavy motor car shall be equipped with an efficient braking 
system or efficient braking systems in either case having two means of operation 
so designed and constructed that notwithstanding the failure of any part (other 
than a fixed member or a brake shoe anchor pin) through or by means of which 
the force necessary to apply the brakes is transmitted, there shall still be available 
for application by the driver to not less than half the number of the wheels of 
the vehicle brakes sufficient under the most adverse conditions to bring the vehicle 
to rest within @ reasonable distance . . .” “ (7) For the purpose of this regulation 
—(1) (a) not more than one front wheel shall be included in half the number of 
the wheels of the vehicle for the purposes aforesaid . 

The defendants used on a road a lorry with four front single steering wheels 
and two rear twin driving wheels. The lorry had a footbrake which operated by 
hydraulic means on all six wheels and a rod-operated handbrake which operated 
on the two twin rear wheels only. The driver and the owner of the lorry were 
convicted at a magistrates’ court of unlawfully using on a road a heavy motor 
car which did not comply with reg. 39 (1) of the regulations, but on appeal to 
quarter sessions the convictions were quashed. On appeal to the Divisional Court 
by the prosecutor, 

HELD: that the appeal must be allowed and the original convictions restored 
on the ground that the notional “half the number of the wheels of the vehicle ” 
on which by reg. 39 (1) the handbrake was required to act was to be ascertained 
by dividing the total number of six wheels by two, and that, as the handbrake 
operated on the two rear wheels only, there had been a failure to comply with 
the regulation. 


CasE STaTED by Recorder of Sheffield. 

At Sheffield magistrates’ court an information was preferred by the prosecutor, 
Edward Armstrong Johnson, an inspector of police, charging the defendants 
Ernest Langton and Robert Earl & Sons (Transport) Ltd., with unlawfully 
using a heavy motor car which did not comply with reg. 39 (1) of the Motor 
Vehicles (Construction and Use) Regulations, 1955, and s. 3 of the Road Traffic 
Act, 1930. The justices convicted the defendants, who appealed to quarter 
sessions. 

On the hearing of the appeal the following facts were either proved or admitted. 
The vehicle which was the subject of the charge was a six-wheeled Albion lorry 
of 54 tons unladen weight equipped with four front steering single wheels running 
in pairs on two axles one behind the other and two rear driving wheels on an 
axle at the rear of the vehicle. The two rear wheels were each twin wheels but 
each of them counted as a single wheel by virtue of reg. 3 (4) of the regulations. 
The vehicle was equipped with two braking systems consisting of a footbrake 
which operated by hydraulic means on all the six wheels of the lorry and a hand- 
brake which was rod operated on only the two rear driving wheels. The vehicle 
was owned by the defendant company. On Nov. 21, 1955, it was laden with 
10} tons of coal and was being driven along Main Road, Sheffield, by the defendant 
Langton, a servant of the defendant company, in the course of his employment. 

At about noon a police officer, who was on patrol duty on Main Road, stopped 
the vehicle in the course of a routine check. The part of the road where the 
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vehicle was stopped by the officer was at an incline and noticing that the defendant 
driver was applying both his footbrake and his handbrake the officer directed the 
driver to release his footbrake. On the driver releasing the footbrake, the 
vehicle started to run slowly forward down the incline and it continued so to do 
for a few feet in spite of the handbrake being fully on until the driver re-applied 
his footbrake. Later the same day the police officer sat beside the defendant 
driver while he drove the vehicle along Greenland Road, Sheffield, for the purpose 
of testing the two brakes. The road there was level and its surface was dry and 
good. At the officer’s request the defendant driver applied independently first 
of all his footbrake and then his handbrake, when the vehicle was travelling at a 
speed of from twelve to fifteen miles per hour. The footbrake on being so 
applied worked efficiently but when the handbrake was applied it had little 
retarding effect with the result that the vehicle rode to a standstill over a distance 
of about sixty yards instead of stopping within the normal distance of about 
twenty yards. The police officer then examined the handbrake system which, 
if it had been properly maintained, would have been efficient in that it was 
capable of holding the lorry and acting as an effective brake on the rear wheels, 
but he found in fact that the handbrake was quite inefficient owing to faulty 
adjustment of the brake parts through wear and tear. The defendant driver 
and the defendant company were respectively charged with (i) the offence, 
stated previously, against reg. 39 (1), and (ii) the offence of unlawfully using or 
permitting the use of the vehicle on the said occasion when its handbraking 
system and the means of operation of the same was not maintained in good and 
efficient working order and properly adjusted contrary to regs. 76 and 104 of 
the Motor Vehicles (Construction and Use) Regulations, 1955. At the hearing 
at the Sheffield Magistrates’ Court on Jan. 4, 1956, both defendants pleaded not 
guilty to the first charge but guilty to the second charge, and in respect of the 
second charge the defendant driver was fined £1 and the defendant company 
was fined £5. 

The defendants contended that the facts disclosed an offence under regs. 76 
and 104 but not under reg. 39 on the grounds:—(i) that both defendants had 
pleaded guilty to and been fined for the offence under regs. 76 and 104, that this 
offence was the only offence revealed by the evidence and that the condition of 
the vehicle’s handbrake on Nov. 21, 1955, did not justify a conviction on a charge 
under reg. 39 (1) that the vehicle was not equipped with an efficient braking 
system or braking systems; (ii) that para. (1) of reg. 39 must be read together 
with para. (7) (a) (i) of the regulation and that since on the proper construction 
of para. (1) and para. (7) (a) (i) of reg. 39 not more than one of the vehicle’s 
four front steering wheels was required to be included in calculating half the 
number of the wheels of the vehicle to which the handbrake system had to be 
applied, it followed, seeing that the handbrake operated in fact on the two rear 
driving wheels, that no offence under reg. 39 (1) had been committed. The 
prosecution contended :—(i) that the fact that the handbrake only operated on 
the two rear wheels constituted all the evidence necessary as to faulty construc- 
tion or an inefficient braking system; and (ii) that the plain construction of 
reg. 39 (7) (a) (i) did not affect the plain construction of reg. 39 (1). In this case, 
having regard to the six wheels of the vehicle, the handbrake should have applied 
to at least three of them. Paragraph (7) (a) (i) merely limited to one front wheel 
the number of front wheels which could be included in those wheels to which 
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the handbrake must apply. The recorder found that the vehicle was equipped 
with an efficient braking system or efficient braking systems within the meaning 
of reg. 39 so as to comply therewith, and therefore allowed the defendants’ 
appeal. The prosecutor appealed to the Divisional Court. 


J. I. E. Arnold for the prosecutor. 
D. T. Lloyd for the defendants. 


LORD GODDARD, C.J.: I will ask Ashworts, J., to deliver the first 
judgment. 


ASHWORTH, J.: This appeal comes before this court by way of Case 
Stated by the Recorder of Sheffield and raises a troublesome point under reg. 39 
of the Motor Vehicles (Construction and Use) Regulations, 1955. 

The particular provisions of reg. 39 which are material are para. (1) and para. 
(7) (a) (i). [His Lorpsuip then read the material terms of these provisions 
and continued:] The facts found show that this particular vehicle was to be 
deemed to be a six-wheeled vehicle; in fact it had eight wheels, but the four 
rear wheels were to be treated as two wheels. The vehicle was equipped with 
two braking systems, the first system consisting of a footbrake which operated 
by hydraulic means on all the six wheels of the lorry, and the second system 
consisting of a handbrake which was rod operated on only the two rear driving 
wheels. 

The main issue in this case is whether on those facts an offence was committed 
against reg. 39. It is perhaps not without importance to notice that the wording 
of para. (7) (a) (i) differs from what it once was. At one time the wording was 
such as to admit at least of the construction that the process of halving the wheels 
of the vehicle was to be embarked on in counting the wheels of the vehicle before 
ever the half was calculated. It seems to me the change of language has rendered 
that process no longer operative and for my part I find the approach to this case 
relatively simple. 

Paragraph (1) provides that a system must be provided under which there shall 
be available for application by the driver to not less than half the number of 
the wheels of the vehicle sufficient brakes. In my view, the first step to take 
is to ascertain the number of wheels of the vehicle. In this case it was six. 
Prima facie, therefore, there must be available for application to three of those 
wheels an efficient braking system. It is found as a fact that the alternative 
system provided on this vehicle applied to two wheels only, and therefore I should 
be content to stop there and adopt the first of the contentions put forward by the 
prosecutor below 


“that the fact that the handbrake only operated on the two rear wheels 
constituted all the evidence necessary as to faulty construction or an 
inefficient braking system.” 


It seems to me that the proper approach to the application of para. (7) (a) (i) is to 
ascertain first the notional half by dividing the total number of wheels of the 
vehicle by two. Then, in order to comply with the regulation, to that half there 
must be available an efficient braking system; but the regulation provides that 
in that half there must not be included more than one front wheel. Paragraph (7) 
(a) (i) cannot be applied for the purpose of calculating the half. When the half has 
been ascertained, not more than one front wheel must be included in it. In this 
ease no front wheel was included in the half at all, but a construction would be 
prevented which would result in relation to a six-wheeled vehicle, in two front 
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wheels and one rear wheel being included in the half. That, in my view, would 
not be a compliance with the regulation. 

For those reasons, which I have stated quite shortly, I think that this appeal 
should be allowed. 


HILBERY, J.: I agree and for the same reasons. 


LORD GODDARD, C.J.: I agree. I have found the greatest difficulty 
in construing these regulations, but I think that on the whole the judgment 
given by AsHworts, J., does give a meaning to these very obscure provisions 
which motor vehicle drivers are supposed to understand. I agree, therefore, 
that this appeal should be allowed, although I am not at all happy about it 
because I think that there really was no necessity to proceed to a prosecution 
under reg. 39 when there had been a conviction under reg. 76. However, that is 
another matter; the magistrates convicted and we have only to consider whether 
the recorder was right in quashing the conviction. We have come to the con- 
clusion that he was not, and therefore the decision of the magistrates must stand. 
The appeal is allowed. 

Appeal allowed. 
Solicitors: Sharpe, Pritchard & Co., for town clerk, Sheffield; Bell, Brodrick 


é& Co., for A. B. Thorneloe & Son, Sheffield. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HILBERY AND ASHWORTH, JJ. 
October 4, 1956 


SAMPLE AND ANOTHER v. HULME 





Pedlar—Travelling and trading on foot—Journey in motor van to street in town 
Going thence from house to house on foot offering goods for sale—Pedlars Act, 
1871 (34 & 35 Vict., c. 96), s. 3. 

The appellants, who were salesmen employed by a firm, travelled by motor van 
containing a quantity of the firm’s goods to a street in a town, and thence went 
separately on foot from house to house offering the goods for sale. Neither had 
obtained a pedlar’s certificate, and both were convicted of unlawfully acting as 
pedlars without such a certificate, contrary to s. 4 of the Pedlars Act, 1871. 

Hetp: that the word “ travel” in the definition of pedlar contained in s. 3 of 
the Act was not limited to travel by train or travelling from one town to another; 
that, in going from house to house on foot after leaving the van, the appellants were 
travelling and trading on foot; and therefore, the convictions were right. 

CasE StaTED by Dewsbury justices. 

On July 1, 1955, informations were preferred by the respondent Hulme, a 
police officer, against the appellants, Sample and Walmsley, charging that each 
of them on May 26, 1955, at Dewsbury had unlawfully acted as a pedlar within 
the meaning of the Pedlars Act, 1871, without having obtained a certificate, 
contrary to s. 4 of the Act. 

The informations were heard at Dewsbury Magistrates’ Court on Jan. 19, 1956, 
when the following facts were found. The appellants were employed as salesmen 
by a firm. On May 26, 1955, the appellants with two other employees of the same 
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firm travelled to Dewsbury in a motor van in which there were also goods that the 
appellants intended to offer for sale or use as samples. The appellants had no horse 
or other beast bearing or drawing burden. In Dewsbury the motor van was parked 
in Reform Street. The appellants left the van and went separately and on foot 
from house to house in Reform Street carrying goods with them. The appellant 
Sample offered for sale to a Mrs. Gledhill of 54, Reform Street, Dewsbury, one 
pair of blankets and one carpet. She agreed to buy the goods which were 
then left in her possession. A small deposit was paid. The appellant Sample 
gave two payment cards to her. The sale took place at the door of her house. 
At the time of the sale the appellant Sample had also in his possession an eider- 
down. The appellant Walmsley offered for sale to a Mrs. Brierley of 34, Reform 
Street, Dewsbury, aforesaid, towels, sheets and a table cover. She agreed to 
buy a table cover which was left in her possession. The appellant Walmsley 
gave a payment card to her. The sale took place at the door of her house. 

It was contended by the appellants that on the evidence adduced by the 
prosecution there was no case in law to answer in that the appellants had not 
acted as and were not pedlars as defined by s. 3 of the Pedlars Act, 1871. It 
was contended by the respondent that on the evidence the appellants did so 
act and were pedlars. 

The justices were of the opinion that the appellants had acted as pedlars as defined 
by s. 3 of the Act at a time when they were not holders of pedlars’ certificates, and, 
accordingly, found that the charges against them had been proved and ordered 
each of them to pay a fine of 10s. and 7s. 6d. costs. The appellants appealed. 


Elwes, Q.C., and Syrett for the appellants. 
A. G. F. Rippon for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
borough of Dewsbury, before whom the appellants were charged with unlawfully 
acting as pedlars within the meaning of the Pedlars Act, 1871, without having 
obtained a certificate, contrary to s. 4 of the Act. 

The facts found by the justices show that the appellants, who are employed by a 
firm at Barnsley, travelled by motor van to Dewsbury and then got out of their 
van at Dewsbury and proceeded to go from house to house offering goods for 
sale. The question was whether they were acting as pedlars and, with all 
respect to the strenuous argument of counsel for the appellants, I should not 
have thought there was the smallest doubt about it. 


The Pedlars Act, 1871, s. 3, provides: 


“The term ‘ pedlar’’ means any hawker, pedlar, petty chapman, tinker, 
caster of metals, mender of chairs, or other person who, without any horse 
or other beast bearing or draving burden, travels and trades on foot and 
goes from town to town or to other men’s houses, carrying to sell or exposing 
for sale any goods, wares, or merchandise, or procuring orders for goods, 
wares, or merchandise immediately to be delivered, or selling or offering 
for sale his skill in handicraft.” 


As the word “or” is disjunctive, the section reads in this way: ‘ without 
any horse . . . travels and trades on foot and goes . . . to other men’s houses 
carrying or exposing goods for sale”’. It seems to me that it is impossible to 
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say that because a man arrives at a fixed point and there leaves his vehicle 
and proceeds to walk through the town, it may be for a mile or it may be for 
six miles, he is not travelling on foot. He is going from house to house and he 
is travelling from house to house. The word “ travelling” cannot be used 
here as meaning travelling by train or travelling from one town to another. 
The man travels on foot as soon as he has left his car or his van or a house. 
I think that the justices came to the only possible conclusion, and I would dismiss 


this appeal. 
HILBERY, J.: I agree. 


ASHWORTH, J.: I agree. 
Appeals dismissed. 
Solicitors Paisner & Co.; Sharpe, Pritchard & Co. for town clerk, Dewsbury. 
T.R.F.B. 


CHANCERY DIVISION 
(RoxsureH, J.) 
October 10, 11, 12, 1956 
RE T. AND T. (INFANTS) 


Infants—Custody—A pplication by putative father—Jurisdiction of justices to 
entertain—Guardianship of Infants Act, 1886 (49 & 50 Vict., c. 27), s. 5— 
Guardianship of Infants Act, 1925 (15 & 16 Geo. 5, v. 45), s. 3—Administration 
of Justice Act, 1928 (18 & 19 Geo. 5, c. 26), s. 16. 

The appellant, the putative father of two illegitimate children, took out two 
summonses under the Guardianship of Infants Acts, 1886 and 1925, for the custody 
of the children. The justices rejected a submission that they had no jurisdiction 
under the Acts to entertain the application, but they decided against the appellant 
on the merits of the case. The appellant was admittedly the natural father of 
the children and the respondent was the mother. On an appeal by the father 
to the Chancery Division the respondent took the preliminary objection that there 
was no jurisdiction in the justices or in the High Court on appeal to entertain 
an application under the Act for custody by a putative father. 

HELD, there was no compelling reason for extending the term “ father” in 
the Acts from its prima facie meaning of de jure father to putative father; ‘‘ father ” 
in s. 16 of the Administration of Justice Act, 1928 (which allowed a father to make 
an application for custody under s. 5 of the Act of 1886), meant legitimate father; 
and, therefore, there was no jurisdiction under the Acts of 1886 and 1925 either in 
— or in the High Court to entertain an application for custody by a putative 

ather. 


APPEALS by originating notices of motion under R.S.C., Ord. 55a, r. 6. 

The appellant appealed against the refusal of a court of summary jurisdiction 
to make orders under the Guardianship of Infants Acts, 1886 and 1925, granting 
the custody of two illegitimate children to him, he being their putative father. 
The justices rejected a submission by the respondent, the mother of the 
children, that they had no jurisdiction to entertain the appellant’s applications, 
but they refused the applications on their merits. The appeals having come 
before RoxsurcsH, J., in camera, the respondent submitted that neither the 
justices, nor the judge on an appeal from the decision of the justices, had juris- 
diction to entertain an application by a putative father for custody under the 
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Guardianship of Infants Acts, 1886 and 1925. The case was adjourned into open 
court for argument on this point and judgment was delivered in court. 


Clapham for the appellant. 
Comyn for the respondent. 


ROXBURGH, J.: The appellant is the putative father of two illegitimate 
children. It is admitted that he is the de facto natural father and that the 
unmarried respondent is the mother. He took out two summonses under the 
Guardianship of Infants Acts, 1886 and 1925, before the justices asking for 
custody of the two children of the union. The justices rejected a submission that 
they had no jurisdiction and decided against the appellant on the merits, or 
demerits, of his case. He appeals and counsel for the respondent mother takes 
the preliminary objection that the justices had no jurisdiction and that I, hearing 
appeals from them, have no jurisdiction to entertain any application by a putative 
father for custody under those Acts. 

This question, which is difficult and also of general importance to the legal 
profession, was fully argued. When I realised that I had two litigants of small 
means before me and that their legal aid had apparently come to an end, I 
decided to hear the case de bene esse on its merits, and I am glad that I did so 
because I can say at once that if the justices had jurisdiction they came to a right 
conclusion; indeed, this is so clear on the evidence that I do not feel that it is 
necessary to say more than that, if I ought not to dismiss the appeal for want 
of jurisdiction, I ought to dismiss it for its demerits. 

The question of jurisdiction, however, is indeed a puzzling question. Before 
1886 the mother of a legitimate child had no means of obtaining custody of the 
child against the father except by making the child a ward in chancery and, 
accordingly, s. 5 of the Guardianship of Infants Act, 1886, was passed which 
provided and, subject to amendment, still provides: 


“The court may, upon the application of the mother of any infant (who 
may apply without next friend), make such order as it may think fit regarding 
the custody of such infant and the right of access thereto of either parent, 
having regard to the welfare of the infant, and to the conduct of the parents, 
and to the wishes as well of the mother as of the father . me 


It is to be observed that that section, as it stands in the Act of 1886, is con- 
cerned only with applications by the mother and does not make any provision for 
awarding any maintenance. 

The position before 1886 was quite different in the case of an illegitimate child. 
Sm Witxu1aM Scott said in Horner v. Horner (1): 


** Now, on all general principles, it is perfectly clear that the only father 
whom the law of the country has armed with the patria potestas is the 
father ‘ quem nuptiae demonstrant ’. He only is the guardian of his child 
by law, and he only may delegate that trust to another at his death. The 
only cases in which the natural parent is acknowledged are cases to his 
disadvantage, in cases of civil concern, or by way of restriction, in such as 
are of a moral nature. He is compelled by later statutes to maintain the 
child, for the relief of the parish, to ease it of the charge to which it is 
primarily liable, because before these statutes the parish alone was bound to 
maintain it. It is laid down in 2 Bulstrode, 344, and Bott, 460, that before 
the statute of the 18th Eliz. c. 3, the parish where the child was born 
must maintain it till it gained a settlement. The custody of the child, 


(1) (1799), 1 Hag. Con. 337. 
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therefore, must have been at that time in the hands of the parish, he was 
filius populi, and there was no ground upon which the possession of the 
child could have been assumed by the father. Even since the enactment 
of that statute it continued for some time a matter of no inconsiderable 
doubt whether the parent had a right to take the child out of the possession 
of the parish.” 

After discussing that question, Sr Wi11am Scorr continued: 


“Though this may now be settled, still [the putative father] can appoint 
no guardian; and, I presume, that he cannot legally take the child out of the 
custody of the mother, in which it is deposited by nature at its birth; though 
I speak with all necessary caution on a point belonging to the learning of 
another profession. All this is sufficient to show that he has the principal 
burden of maintenance, with a very small degree (if any) of parental 
authority.” 


To this passage extracted from a judgment pronounced in 1799 I propose to 
add a passage from the speech of Lorp HERScHELL in Barnardo v. McHugh (1): 


“The question principally discussed at your Lordships’ Bar was whether 
the mother of an illegitimate child has a legal right to its custody. It was 
contended on behalf of the appellant that she has no such right; whilst on 
the other side it was argued that her rights are the same as those which a 
father possesses with regard to his legitimate children. In the courts below 
the latter proposition appears to have been considered to be established by 
the authorities. I do not feel satisfied that the authorities do establish that 
proposition.” 

After discussing the authorities, Lorp HERSCHELL continued: 


** It seems to me that there was in former times a disposition to carry out 
rigorously to its logical conclusion the doctrine that an illegitimate child 
was filius nullius, and to hold that no one possessed in relation to it the full 
parental rights which the law recognises in the case of legitimate offspring. 
When Mauvtg, J., in Re Lloyd (2) asked, ‘How does the mother of an 
illegitimate child differ from a stranger ?’ it does not appear to me that 
he was speaking ironically, but rather stating bluntly this legal doctrine. 
But whatever may have been the view in former times, I cannot but think 
that the legislation embodied in the Poor Law Act (4 & 5 Will. 4, c. 76, s. 71) 
renders it impossible in the present day to regard the mother of an illegiti- 
mate child as destitute of any rights in relation to its custody. The obliga- 
tion cast upon the mother of an illegitimate child to maintain it till it attains 
the age of sixteen appears to me to involve a right to its custody. It is, 
however, no longer important to inquire what are the rights of the mother 
in relation to an illegitimate child at common law. All the courts are now 
governed by equitable rules, and empowered to exercise equitable jurisdic- 
tion. As was said by Sir GrorGE JEsSEL, M.R., in R. v. Nash, Re Carey (3): 
‘In equity regard was always had to the mother, putative father, and rela- 
tions on the mother’s side’ . . . I think this case determines (and I concur in 
the decision) that the desire of the mother of an illegitimate child as to its 
custody is primarily to be considered. Of course, if it can be shown that it 
would be detrimental to the interest of the child that it should be delivered 


(1) 55 J.P. 628.; [1891] A.C. 388. 
(2) (1841), 3 Man. & G. 547. 
(3) (1883), 10 Q.B.D. 454. 
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to the custody of the mother or of any person in whose custody she desires 
it to be, the court, exercising its jurisdiction, as it always does in such a 
case, with a view to the benefit of the child, would not feel bound to accede 
to the wishes of the mother.” 


This decision was some considerable time after the passing of the Guardianship 
of Infants Act, 1886, and it is worth noting that there is no suggestion that the 
Act applies to the position of illegitimate children. 

I will now refer to the dictum of CockBurRN, C.J., in R. v. Brighton (Inhabitants) 
(1), where he interjected in the course of the argument: 


“‘The father of an illegitimate child is not recognised by the law of 
England as to civil purposes; but in that it differs from the law of other 
countries.” 


That was the position in 1886. The father of a legitimate child required no 
further fortification of his legal rights, the mother of an illegitimate child required 
no further fortification of her position; what she might require was maintenance 
for her illegitimate child, and that, at any rate until 1925, she could obtain only 
by bastardy proceedings. I will read a short passage from Hatsspury’s Laws 
oF ENGLAND (3rd ed.), vol. III, p. 108, para. 168: 


‘“‘ The father of an illegitimate child, so long as the child remains illegiti- 
mate, is not generally recognised by the law of England for civil purposes. 
He is under no obligation to provide for the child, in the absence of any 
affiliation order, unless he has adopted it de facto, or obtained an adoption 
order.” 


This is, of course, a statement of the law as it is understood by the editors 
of Hatsspury’s Laws to be today and impliedly adopts the view to which this 
judgment is now tending. It is also said in HatsBury’s Laws: 


“‘The father may also be compelled to contribute to the support of the 
child by affiliation proceedings instituted by the mother . . 


I take it that, prima facie, the titles of “ father ” and “ mother ” belong only 
to those who have become so in the manner known to ‘and approved by the law. 
In Galloway v. Galloway (2) Viscount Stmonps said: 


‘* First, as to the prevailing law. It was in 1857 (as it is today) a cardinal 
rule applicable to all written instruments, wills, deeds or Acts of Parliament, 
that ‘child’ prima facie means lawful child, and ‘ parent’ lawful parent. 
The common law of England did not contemplate illegitimacy and, shutting 
its eyes to the facts of life, described an illegitimate child as ‘ filius nullius ’. 
This prima facie meaning may, in certain circumstances, be displaced and 
@ wider meaning given to the words. . ”’ 


That passage is from a minority speech in a case in which the words under 
consideration were quite different. The words under consideration were ‘“ the 
children, the marriage of whose parents is the subject of the proceedings ’’, and 
although by three to two the House of Lords decided that the prima facie meaning 
in that case had been displaced, I do not think anybody doubted that that was 
the prima facie meaning of the words “ child ” and “ parent ”’, and I think that 
the same reasoning must, and does, apply to “ father” and ‘“‘ mother”’. More- 
over, not only is it true to say that there is nothing in the Act of 1886 or in the 


(1) (1861), 25 J.P. 630. 
(2) [1955] 3 All E.R. 429; [1956] A.C. 299. 
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circumstances in which it was passed to suggest that these titles were extended 
to de facto parents, but it is true to say, I think, that there is a good deal to the 
contrary. 

I will read s. 2 and s. 3 of the Act of 1886. These sections, which have been 
repealed on the substitution of provisions more favourable to the mother by a 
later Act, clearly recognised the paramount position of a father as it then was 
and were inappropriate to the position of a father who was but a putative father. 
Section: 2 provided: 

“* On the death of the father of an infant, and in case the father shall have 
died prior to the passing of this Act then from and after the passing of this 
Act, the mother if surviving shall be the guardian of such infant, either 
alone when no guardian has been appointed by the father, or jointly with 
any guardian appointed by the father. When no guardian has been 
appointed by the father, or if the guardian or guardians appointed by the 
father is or are dead, or refuses or refuse to act, the court may, if it shall 
think fit, from time to time appoint a guardian or guardians to act jointly 
with the mother.” 

Section 3 provided: 

**(1) The mother of any infant [I stress this because of what is coming 
hereafter] may by deed or will appoint any person or persons to be guardian 
or guardians of such infant after the death of herself and the father of such 
infant (if such infant be then unmarried), and where guardians are appointed 
by both parents they shall act jointly. (2) The mother of any infant may 
by deed or will provisionally nominate some fit person or persons to act as 
guardian or guardians of such infant after her death jointly with the father of 
such infant, and the court, after her death, if it be shown to the satisfaction 
of the court that the father is for any reason unfitted to be the sole guardian 
of his children, may confirm the appointment of such guardian or guardians 
who shall thereupon be authorised and empowered so to act as aforesaid, 
or make such other order in respect of the guardianship as the court shall 
think right.” 

It seems to me quite plain that, when those sections were in force, the Act could not 
have applied to illegitimate children. As I have already said, the sections are not 
now in force, but it seems to me quite clear that in the Act of 1886 “ father ”’ 
and ‘‘ mother ” meant father and mother de jure. 

The difficulties, which cannot be entirely overcome by judicial decision 
whatever view is adopted, spring from piecemeal amendments by the Guardian- 
ship of Infants Act, 1925, and the Administration of Justice Act, 1928. The 
Act of 1925, which, except so far as it amended the law relating to the marriage 
of infants (and those provisions have since been repealed) has to be construed 
as one with the Act of 1886, provides, by s. 1, as follows: 


“* Where in any proceeding before any court (whether or not a court within 
the meaning of the Guardianship of Infants Act, 1886) the custody or 
upbringing of an infant, or the administration of any property belonging to 
or held on trust for an infant, or the application of the income thereof, is in 
question, the court, in deciding that question, shall regard the welfare of the 
infant as the first and paramount consideration, and shall not take into 
consideration whether from any other point of view the claim of the father, 
or any right at common law possessed by the father, in respect of such 
custody, upbringing, administration or application is superior to that of the 
mother, or the claim of the mother is superior to that of the father.” 
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Section 2 of the Act of 1925 reads: 


“* The mother of an infant shall have the like powers to apply to the court 
in respect of any matter affecting the infant as are possessed by the father.” 


It is curious that, notwithstanding the equalisation as between parents effected 
by s. 1, no power is there given to the father to apply for custody. 

Now comes s. 3, with which the difficulties begin. Here, for the first time, 
the mother is given the right to apply for maintenance, and if in this case the 
terms ‘‘ father ’’ and “‘ mother ” include de facto parents, the mother, by initia- 
ting proceedings under s. 5 of the Act of 1886 as amended by s. 3 of the Act of 
1925, could obtain maintenance against the putative father without regard to the 
restrictions imposed by the Bastardy Act. Section 3 (1) of the Act of 1925 
reads : 


““The power of the court under s. 5 of the Guardianship of Infants Act, 
1886, to make an order as to the custody of an infant and the right of access 
thereto may be exercised notwithstanding that the mother of the infant is 
then residing with the father of the infant.” 


It is not on that sub-section that the point arises, but it must be read in order to 
understand the important sub-section, s. 3 (2), which reads: 


‘“‘ Where the court under the said section as so amended makes an order 
giving the custody of the infant to the mother, then, whether or not the 
mother is then residing with the father, the court may further order that the 
father shall pay to the mother towards the maintenance of the infant such 
weekly or other periodical sum as the court, having regard to the means of 
the father, may think reasonable.” 


The restrictions imposed by the Bastardy Acts in the case of putative fathers 
are four in number and are important, and none of them appears in s. 3 of the 
Act of 1925. In order to shorten this judgment, I propose to read a summary 
of this matter from Hatspury’s Laws or ENGLAND (3rd ed.), vol. III. The 
accuracy of these passages is not in doubt. Paragraph 172, at p. 110, reads: 


“A single woman who has a bastard child may take proceedings for an 
affiliation order, but a woman may not obtain an order where she married 
before she makes her application for a summons, whether she is living with 
her husband or not. Case law has so extended the meaning of the expression 
‘single woman ’ that a widow, or a married woman who has a bastard child 
while she is married can take proceedings, but it must be shown that the 
child is in fact a bastard, and that she is living separate from her husband.” 


For the purpose of this judgment the precise extent of that restriction is imma- 
terial. What is quite obvious is that there is a restriction and it is not every 
woman who is the mother of an illegitimate child who can make an application 
for an affiliation order. 

Then, in Hatssury’s Laws, 3rd ed., vol. III, p. 114, in the middle of para. 175, 
it is stated: 


“ An application [for an affiliation order] may be made either at any time 
before the birth, in which case the complaint must be substantiated on oath, 
or at any time within twelve months from the birth. If the putative father 
has ceased to reside in England before the birth, or within twelve months 
after, the application may be made within twelve months after his return. 
After the expiry of the above periods no application by the mother can be 
made except where the putative father has, within the twelve months after 
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the child’s birth, paid money for the child’s maintenance, or where the 
mother proves that before the birth she was a party to a marriage which was 
invalid by reason of either party being under age, and that the other party 
thereto had access to her within twelve months before the birth of the child; 
in these cases the mother may make her application at any time.” 


Here again the importance is not the precise extent of the restrictions, which are 
immaterial for the present case, but the fact that the time at which the applica- 
tion is to be made is not unlimited. 
Then, again (ibid., at p. 120, para. 184): 
‘* The evidence of the mother as to the paternity of the child is essential, 
and must be heard notwithstanding any consent or admission on the part 
of the defendant.” 


That is very important. There is nothing whatever in the Guardianship of 
Infants Acts to suggest that the court may not act on an admission of the putative 
father. That is the third important restriction. 

I will now read a passage from HatsBury’s Laws, 3rd ed., vol. III, p. 122, 
para. 188, although it does not deal with a restriction. Paragraph 188 com- 
mences: ‘‘ The court may, at the hearing, adjudge the defendant to be the 
putative father of the child ...’’ That is to say, the decision by the court on 
the evidence is a condition precedent to any order for the payment of anything. 
The paragraph goes on: 

‘“. . . and if it sees fit, having regard to all the circumstances of the case, 
may make an order on [the putative father] for the payment in favour of the 
mother or other person or body in whose favour the order is made of a weekly 
sum, not exceeding 30s., for the maintenance and education of the child 


” 


The last passage which I need read on this point is at the beginning of para. 209 
(ibid., at p. 134): 


‘“ An appeal lies to quarter sessions from an order made in affiliation 
proceedings, or from a refusal by the court to make such an order, or from 
the revocation, revival, or variation of such an order.” 


Therefore, to summarise the difficulties, they are, briefly, as follows. Under 
the Bastardy Acts only a single woman, as defined either by the Acts or by 
judicial interpretation, can obtain an order for maintenance in respect of an 
illegitimate child—there is no limitation at all of that sort in the Guardian- 
ship of Infants Acts. Secondly, the application for an affiliation order and 
consequential maintenance has to be made during a period which is limited— 
there is no limitation in the Guardianship of Infants Acts. Thirdly, evidence of 
paternity has to be corroborated even in the face of admission—there is nothing 
of that sort in the Guardianship of Infants Acts. Lastly (and this, perhaps, is 
the least important) an appeal lies, not to the High Court as under the Guardian- 
ship of Infants Acts, but to quarter sessions. It is, therefore, almost impossible 
to believe that the Guardianship of Infants Acts were intended to embrace 
illegitimate children. 

In his dissenting speech in Galloway v. Galloway (1) Viscount Srmonps referred 
to these considerations: 


‘* Let me remind your Lordships that the putative father of an illegitimate 
child had no rights whatever in regard to it: nor—and this is of great 


(1) [1955] 3 All E.R. 429; [1956] A.C. 299, 
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importance—had he, as between himself and the mother, any obligations or 
liabilities in respect of it, unless she, within a short period of time and by 
evidence that required corroboration, established that he was the father 
and obtained an order against him. Is all this to be changed? Is the 
mother to have less than her former rights to the custody of her natural 
child ? Is the man whom she has married and alleges to be its father to be 
subject to new liabilities ? Is he, when the years have passed and he has 
by his generous treatment of the mother’s illegitimate child as his own lent 
colour to the allegation of his paternity, to be the victim of claims which 
he cannot then disprove ? ” 


Although I am conscious that I am quoting from a minority speech, I adopt 
this reasoning in a quite different context, in which, if I may respectfully say so, 
it is even more cogent than in the context in which these words were originally 
pronounced. 

I now come to s. 4 and s. 5 of the Guardianship of Infants Act, 1925, which are 
substituted for s. 2 and s. 3 of the Act of 1886 and are more favourable to the 
mother than the corresponding repealed sections. Yet even these provisions 
seem to assume that if the father is alive no guardian would be absolutely 
necessary and that the mother cannot escape from joint guardianship after her 
death. This equalising process would be in accordance with modern develop- 
ments in the case of a lawful father, but would be very strange in the case of a 
putative father whose identity might be neither ascertained nor ascertainable. 
Moreover it would be very inconvenient if a putative father could appoint a 
guardian under s. 5 of the Act of 1925, because the validity of the appointment in 
such a case might well depend on an stem after his death of a disputed 
allegation of paternity. 

Section 4 of the Act of 1925 reads: 


““(1) On the death of the father of an infant, the mother, if surviving, 
shall, subject to the provisions of this Act, be guardian of the infant, either 
alone or jointly with any guardian appointed by the father. When no 
guardian has been appointed by the father or if the guardian or guardians 
appointed by the father is or are dead or refuses or refuse to act, the court 
may if it thinks fit appoint a guardian to act jointly with the mother. 
(2) On the death of the mother of an infant, the father, if surviving, shall, 
subject to the provisions of this Act, be guardian of the infant, either alone 
or jointly with any guardian appointed by the mother. When no guardian 
has been appointed by the mother or if the guardian or guardians appointed 
by the mother is or are dead or refuses or refuse to act, the court may if it 
thinks fit appoint a guardian to act jointly with the father.” 


I need not read sub-s. (2A), which was added by the Children Act, 1948. Section 5 
of the Act of 1925 is important: 


“ (1) The father of an infant may by deed or will appoint any person to be 
guardian of the infant after his death. (2) The mother of an infant may by 
deed or will appoint any person to be guardian of the infant after her death. 
(3) Any guardian so appointed shall act jointly with the mother or father, as 
the case may be, of the infant so long as the mother or father remains alive 
unless the mother or father objects to his so acting.” 


Then s. 5 (4) contains provisions if the mother or father shall object. Section 6 
(5) reads: 
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‘“Where guardians are appointed by both parents, the guardians so 
appointed shall after the death of the surviving parent act jointly.” 


It was held in Re A., S. v. A. (1) that the word “ mother ”’ in s. 5 (2) of the 
Act of 1925 included an unmarried mother, and it was so held for a very con- 
vincing reason, namely, that in the schedule to the Act of 1925, which related 
to consents to marriage, reference was made to the guardian of an illegitimate 
child appointed by the mother, and there was no way in which she could 
appoint such a guardian except under that sub-section. Although the 
schedule to the Act of 1925 has been repealed, it is replaced by a corresponding 
provision in sched. II to the Marriage Act, 1949, which raises precisely the same 
difficulties. But if ‘‘ mother ” includes a de facto mother in s. 5 (2) of the Act of 
1925, ‘‘ father’ would be expected to include a de facto father, certainly in 
s. 5 (1) of the Act of 1925 and perhaps elsewhere in the Acts of 1886 and 1925, 
and all the difficulties to which I have referred would arise. The sort of diffi- 
culties are illustrated by a passage from the judgment of Sir WiLi1AM Scort in 
Horner v. Horner (2). He was dealing there with the question whether the 
consent of the putative father of an illegitimate infant was required to her 
marriage, but what he said can, I think, well be applied, mutatis mutandis, to 
the question of guardians appointed by a putative father under s. 5 (1) of the Act 
of 1925 if, in truth, it extends to putative fathers. He said: 


‘If the illegitimate father is to be considered as capable of giving a valid 
consent, is it every illegitimate father ? Certainly not; because in many 
cases no satisfactory evidence can be given of paternity. What evidence is 
to be required to establish that point ? Not his own testimony; because a 
man cannot be allowed, upon his own claim and assertion only, to make his 
consent necessary to the marriage of another person. Or is it to be proved 
by the filiation, in the manner directed by the Act of Parliament, for the 
special purpose of ascertaining the settlement of the child ? Supposing that 
this evidence which the law has provided for the special purpose of exonera- 
ting the parish, and for that purpose only, as far as appears, is to be borrowed 
and applied to this purpose, it will not answer the exigencies of many cases ; 
it would not in the present case, where no such filiation has been proved, or, 
I presume, can be proved. But, supposing such filiation, what sort of 
paternity is acquired by it ? In the language of the statutes, he is styled 
the putative father, he is still recognised only as a father by mere reputation. 
Is it then to be asserted that this right of giving consent belongs to every 
father who is so merely by reputation ? If that is to be admitted, can any 
thing be more uncertain, any thing more lax, to serve as the foundation of a 
right of this nature ? In what manner, and on what proof is the licence 
[to marry] to be granted, if it is not to be granted to every such father ? 
In what way is it to be shown at the time of granting that licence that he has 
that popular repute in the requisite degree ?_ Is the acknowledgment of the 
party, the maintenance and education of the child, to be called in aid? If 
the mere affidavit of the father is not sufficient for the purpose, in what way 
is that evidence to be obtained ?” 


This was an ecclesiastical case, not a chancery case, and the reference to an 
affidavit was a reference to the affidavit used in ecclesiastical courts. Sir 
Wi11aM Scort went on to say (ibid.): 


(1) (1940), 164 L.T. 230. 
(2) (1799), 1 Hag. Con. 337. 
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‘“* Or is a licence to be granted, leaving the question of the validity of the 
marriage open to future discussion, and to the chance that if any dispute 
arises, evidence may be obtained to prove the acknowledgment, the main- 
tenance and education, and the general reputation ? Can such a licence with 
propriety be granted ?” 

Rather than be involved in difficulties of that sort, I feel compelled to hold 
that the prima facie meaning of the terms “‘ mother ” and “‘ father ”’ is not to be 
departed from unless a compelling reason can be found in the statute for doing so. 
It seems to me that there is such a compelling reason in the case of the mother in 
one particular regard, namely in s. 5 (2) of the Guardianship of Infants Act, 1925, 
and, for my part, I see no escape from the decision of BENNETT, J., in Re A. (1) 
but I find—although this is, perhaps, not strictly relevant—no compelling 
reason in the case of ‘‘ mother ’’ anywhere else in the Act. I have indicated the 
difficulty which I feel in believing that s. 5 of the Guardianship of Infants Act, 
1886, as amended, can possibly have been intended to extend to a mother of an 
illegitimate child, having regard to the conflict to which that would give rise 
between the provisions of that section and the provisions of the Bastardy 
Acts. However that may be, my conclusion is that nowhere in the Guardian- 
ship of Infants Act, 1886, is there any compelling reason for extending the 
term “father” from a de jure father to a putative father, and that, so far 
as the word “father” is concerned, there are compelling reasons (which I 
have enumerated) for thinking that what is the prima facie meaning is intended 
to be the meaning throughout the Guardianship of Infants Acts, 1886 and 
1925. Accordingly, when at long last, by s. 16 of the Administration of Justice 
Act, 1928, the father was allowed to make an application under s. 5 of the 
Act of 1886 (which is still in force with its various additional clothing), I am 
satisfied that the word “father”? must be construed as meaning legitimate 
father and does not extend to a putative father. 

I should not like to close this part of my judgment without making some 
reference to Re M. (an infant) (2). The vital words in that case—which arose 
under the Adoption Act, 1950, s. 2 (4) (a)—were 


““except with the consent of every person or body who is a parent or 
guardian of the infant or who is liable by virtue of any order or agreement 
to contribute to the maintenance of the infant.” 


No affiliation order had been made against the respondent, who was the putative 
father of the child, and he had never entered into any agreement to contribute 
to the maintenance of the infant, so that his consent would be necessary only 
if he were a “‘ parent” of the infant. DEnnine, L.J., said: 


‘““In my opinion the word ‘ parent’ in an Act of Parliament does not 
include the father of an illegitimate child, unless the context otherwise 
requires. This is implied in the decision in Butler v. Gregory (3) with which 
I agree. The reason is that the law of England has from time immemorial 
looked on a bastard as the child of nobody, i.e., as the child of no known 
body except its mother. The father is too uncertain a figure for the law 
to take any congnisance of him, except that it will make him pay for the 
child’s maintenance if it can find out who he is. The law recognises no 
rights in him in regard to the child, whereas the mother has several rights. 
She has the right to the custody of it during her lifetime until it is fourteen 


(1) (1940), 164 L.T. 230. 
(2) 119 J.P. 535; [1955] 2 All E.R. 911; [1955] 2 Q.B. 479. 
(3) (1902), 18 T.L.R. 370. 
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years of age (Humphrys v. Polak (1)), whereas the natural father has no 
right to the custody of it, either during her lifetime (R. v. Soper (2)), or 
after her death (Ex p. St. Mary Abbotts Guardians (3)). (I may say that 
there are observations in some Irish cases such as Re Kerr (4) and Re 
Connor (5)), which seem to suggest that, after the mother’s death, the 
natural father has the legal right to the custody, but I do not agree with 
those observations.) The mother has a right by deed or will to appoint a 
guardian for the child after her death (Re A., S. v. A. (6)): but the natural 
father has no such right (Horner v. Horner (7)).” 


Dennino, L.J., made no reference to the possibility that the father could do it 
under s. 5 (1) of the Guardianship of Infants Act, 1925, and, therefore, I must 
assume that Dennina, L.J., thought that he could not, and with that view I 


respectfully agree. 
DENNING, L.J., continued: 

‘*The mother has the right to give or withhold consent to the marriage 
of the child whilst under twenty-one, but the natural father has no such 
right either during the mother’s life or after her death (see the Marriage Act, 
1949, s. 3 (1) and Sch. 2). The natural father has no right at law to succeed 
on intestacy. He has no rights at all, so far as I can see, though no doubt he 
can apply for the child to be made a ward of court just as anyone else can.”’ 


There, again, I certainly assume that Dennine, L.J., who is familiar with the 
Guardianship of Infants Acts, took the same view of s. 5 which I take, namely, 
that it does not apply to an illegitimate child. Then he continued (ibid.): 
‘“* The truth is that the law does not recognise the natural father at all.” 

In the same case, Romer, L.J., said: 

“‘The mother of an illegitimate child has both rights and obligations 
towards it (see, e.g., Barnardo v. McHugh (8) and Humphrys v. Polak (1)), 
and it therefore follows that she should not be subjected unheard to the 
operation of s. 10 (1) [of the Adoption Act, 1950]. The father of a bastard, 
however, has under our law no rights in respect of it at all and to the best of 
my belief he never has had.” 


After quoting the dictum of Cocksurn, C.J., in R. v. Brighton (Inhabitants) (9), 
which I have already cited, Romer, L.J., went on to say: 


“‘ It was suggested by counsel for the respondent that, even assuming that 
such @ father has no rights at common law, he is possessed of rights which 
would be recognised in the exercise of the equitable jurisdiction over wards 
of court. In my opinion this is not so. If the natural child of a man were 
to become a ward, the court would certainly permit the father to express 
his views and wishes on matters affecting the welfare of the child, and would 
give effect to them if it thought they were best calculated to promote the 
interests of its ward. He has no right of audience, however, in these matters 
which gives him precedence over other people, and effect will certainly 


(1) [1901] 2 K.B. 385. 
(2) (1793), 5 Term Rep. 278. 
(3) (1887), 51 J.P. Jo. 740. 
(4) (1889), 24 L.R. Ir. 59. 
(5) (1919) 1 I.R. 361. 
(6) (1940), 164 L.T. 230. 
(7) (1799), 1 Hag. Con. 337. 
(8) 55 J.P. 628.; [1891] A.C. 388. 
(9) (1861), 25 J.P. 630. 
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not be given to his wishes with regard to the infant merely because he is the 
child’s natural father. Section 10 (1) of the Act of 1950 is concerned with 
‘ rights ’, and in my opinion such locus standi as a man possesses with regard 
to any natural child of his who becomes a ward of the Chancery Division 
falls very far short of qualifying as a ‘ right ’.” 


Romer, L.J., before he became a member of the Court of Appeal, was the 
judge to whom appeals under the Guardianship of Infants Acts were assigned; 
in other words, he was my predecessor in the work which I am now doing and I 
derive some comfort from the reflection that, although he did this work for a 
considerable number of years, it does not seem to have occurred to him that an 
illegitimate child might be the subject of proceedings under the Guardianship 
of Infants Acts. I do not wish to make too much of that kind of reflection and 
that is why I have left this part of my judgment to the last, but I thought that 
the point was worth mentioning to lead up to my conclusion on this part of the 
matter. 

I am told that a number of justices is now giving effect to the view taken by 
the justices in this case, namely, that they have an apparently unrestricted 
jurisdiction over both custody and maintenance in respect of illegitimate 
children, and that many orders have already been made on that basis, although 
I would say that by no means all justices accept that view; in other words, it 
certainly has not become settled policy. The effect of this judgment will have 
an important and unhappy bearing on the orders which have been made by 
justices who have taken that view, but I feel that it is a good thing that no further 
delay should ensue before this practice is stopped for this reason: it may well be 
(and I am not in the least suggesting the contrary) that it is desirable that 
justices should have jurisdiction over custody and maintenance in the case of 
illegitimate children, but, if it is desirable, it is quite clear to me that considerable 
modifications ought to be made in the Guardianship of Infants Acts, 1886 and 
1925, before the justices exercise that jurisdiction, and it is, of course, trite 
knowledge that such alterations cannot be made by judicial decision, and that 
they are solely within the province of Parliament. 

It only remains for me to consider the submission of counsel for the appellant 
that, whatever s. 5 of the Guardianship of Infants Act, 1886, as amended, may 
allow, I can, and ought to, exercise an inherent jurisdiction. To this there appear 
to me to be two complete answers. First, I am today sitting pursuant to s. 7 (3) 
of the Act of 1925 to hear appeals in cases properly brought before the magis- 
trates under the Guardianship of Infants Acts and not as a judge of first instance 
in the Chancery Division. Secondly, if I were sitting as judge of first instance 
in the Chancery Division, the conditions precedent to the exercise of my inherent 
jurisdiction have not been complied with. In this connection it will be sufficient 
to refer to the second part of my judgment in Re EH. (1), where I declined to 
exercise my inherent jurisdiction even though sitting as a judge of the Chancery 
Division in proceedings initiated in the High Court, and I there gave my reasons 
in detail. Accordingly, the appeal must, be dismissed. 


Appeal dismissed. 
Solicitors: Shaen, Roscoe & Co., for John Copland & Son, Sheerness; Harold 
' Kenwright. ¢ Cox. R.D.H.O. 
t,t Oo (1) [1955] 3 All E.R. 174. 
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QUEEN’S BENCH DIVISION 
(Lorp GoppDARD, U.J., HILBERY AND ASHWORTH, JJ.) 
October 11, 1956 
MORRIS MOTORS, LTD. v. HOPGOOD 


Factories and Workshops—M illing machines—Cutters to be fenced by strong guard— 
Guard to be maintained while milling cutter in motion—Maintenance of guard 
when any part of milling operation in progress—Horizontal Milling Machines 
Regulations, 1928 (S.R. & O., 1928, No. 548), reg. 3 (1), reg. 6. 

By reg. 3 (1) of the Horizontal Milling Machines Regulations, 1928: ** The cutter 
or cutters of every horizontal milling machine shall be fenced by a strong guard, 
properly adjusted to the work, which shall enclose the whole cutting surface except 
such part as is necessarily exposed for the milling operations.”” By reg. 6: ‘‘ The 
guards or other appliances required by the regulations shall be maintained in an 
efficient state and shall be constantly kept in position while the milling cutter is 
in motion, except when the tool setter is setting up the machine.” 

A boy employed in a factory injured his hand while operating a horizontal milling 
machine. The components to be milled were placed in a moveable jig, which was 
designed to advance under mechanical power controlled by the operation of a lever 
towards the milling cutters. The cutters were automatically set in motion, and 
remained in motion, only when the jig got within one-eighth of an inch of them. When 
the jig was in the retracted position, there was a strong guard made of metal rods 
which complied with reg. 3 (1). When the jig moved forward, there was left only 
sufficient space to bring the component intended to be milled against the cutter. 
When the electric power was switched on and the jig stationery in the retracted 
position, the boy put two components into the jig and clamped them into position. 
When his right hand was in the space between the front of the jig and the fence, the 
jig moved forward, pushing his hand in front of it, and entered the gap in the 
fence, so that, when the cutters were automatically set in motion, the boy’s hand 
was injured. The components were properly seated in the jig, but they had not been 
milled by the cutters owing to the boy having operated a lever which caused the 
jig to return to the retracted position before the forward motion was completed. The 
employers were convicted at a magistrates’ court of a breach of reg. 3 (1), and the 
conviction was affirmed by quarter sessions. On appeal by the employers to the 
Divisional Court. 

HELD, that reg. 3 (1) and reg. 6 must be read together; that when, as in the 
present case, there was a strong guard complying with reg. 3 (1), no offence was 
committed unless the guard was not kept in position while the cutter was in motion; 
and, therefore, the appeal must be allowed and the conviction quashed. 


CasE STATED by recorder of Birmingham. 

An information was preferred at Birmingham magistrates’ court by the respon- 
dent, Joan Beatrice Hopgood, an inspector of factories, charging the appellants, 
Morris Motors, Ltd., on an information that the appellants on Apr. 22, 1955, at 
Drews Lane, Birmingham, were the occupiers of a factory, and on that date in the 
factory ‘‘ the cutters on a horizontal milling machine were not fenced by a strong 
guard which enclosed the whole cutting surface except such part as was necessarily 
exposed for the milling operation, contrary to reg. 3 (1) of the Horizontal Milling 
Machines Regulations, 1928, and in consequence of such contravention one 
Perry suffered bodily injury.’’ The magistrates convicted the appellants, who 
appealed to quarter sessions. 

On the hearing before the recorder on Sept. 27, 28, 1955, and Jan. 6, 1956, 
the following facts were admitted. The premises occupied by the appellants 
at Drews Lane, Birmingham, were a factory to which the provisions of the 











Ju 


to¢ 
to 1 
gap 
mil 
jig) 
eutt 
onhk 
eut 
and 
poss 
fron 
fene 
T 
Perr 
and 
jig « 
betw 
and, 
cutte 
cutte 
mille 
jig te 
On i 
foun 
the jj 
It 
cutte 
the fe 
enclo: 
appel 
was d 
virtue 
tion s 
gap ir 
was ni 





iB 


id 


he 
he 
he 


ng 


ng 
ne 


ho 











Justice of the Peace and Local Government Review Reports. December 22, 1956. 


120 LOCAL GOVERNMENT REVIEW REPORTS 579 


Factories Act, 1937, applied. The appellants employed in the factory a fifteen- 
year-old youth named Malcolm Edward Perry, whose duty was to operate a 
horizontal milling machine to which the provisions of the Horizontal Milling 
Machines Regulations, 1928, applied. The machine was operated by electrical 
energy controlled by a switch. The components to be milled were placed by the 
operator two at a time in a jig and clamped into position by compressed air 
pressure controlled by a lever on top of the jig. When once clamped into position 
it was not possible to adjust the position of the components without releasing the 
air pressure. The jig was movable and designed to advance towards the cutters 
under power controlled by the operation of a lever at the left hand front of the 
machine. Between the cutter of the machine and the jig when in the fully 
retracted position was a fence composed of vertical metal bars adjustable in 
height. At all material times the fence was a strong guard made up of fourteen 
metal rods each ;5; inch in diameter which extended on each side of the cutters 
to a distance no less than half the diameter of the cutters and which was adjusted 
to the profile of the jig. When the jig was in the retracted position, there was a 
gap in the fence measuring 9} inches by 10} inches, through which access to the 
milling cutters was possible. On the advance of the jig towards the cutters, the 
jig passed into the gap in the fence and completely closed the gap. The milling 
cutters of the machine were automatically set in motion and remained in motion 
only when the jig was within a distance of } inch from the cutting surface of the 
cutters. At the moment the jig reached the position of 4 inch from the cutters 
and so long as it remained within that distance of the cutters, it would be im- 
possible for a hand to have entered the space between the fence and the jig, and 
from that moment the combination of the fence and the jig formed a continuous 
fence. 

The following facts were found to have been proved. On Apr. 22, 1955, 
Perry was operating the machine and, when the electric power was switched on 
and the jig stationary in the retracted position, he put two components into the 
jig and clamped them into position. At a time when his right hand was in 
between the front of the jig and the fence, the jig moved forward under power 
and, pusing the hand in front of it, entered the gap in the fence so that, when the 
cutters automatically were set in motion, the hand was severely injured by the 
cutters. The components were properly seated in the jig, but had not been 
milled by the cutters owing to the action of Perry in operating a lever causing the 
jig to return to the retracted position before the forward motion was completed. 
On investigations and tests of the machine after the accident, no fault could be 
found with it and, in particular, the milling cutters were not set in motion until 
the jig reached the distance of 4} inch from the cutting surface of the cutters. 

It was contended on behalf of the appellants that, at the moment when the 
cutters were set in motion and so long as they were in motion, the combination of 
the fence and the jig formed a strong guard properly adjusted to the work which 
enclosed the whole cutting surface of the cutters. The duty imposed on the 
appellants, by reg. 3 (i) of the Horizontal Milling Machines Regulations, 1928, 
was defined and limited to periods of time at which the cutters were in motion by 
virtue of the provisions of reg. 6 thereof. Regulation 6 did not create an obliga- 
tion separate or distinct from or beyond the obligations imposed by reg. 3. The 
gap in the fence permitting access to the cutters when they were not in motion 
was necessary for the performance of the milling operation, and the presence of 
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such a gap at a time when the electrical energy was switched on but when the 
cutters were not in motion did not constitute a contravention of reg. 3 (i). It was 
contended on behalf of the respondent that the guard required by the provisions 
of reg. 3 (i) was required to be in position, properly adjusted to the work, and 
enclosing the whole cutting surface of the cutters except such parts as were 
necessarily exposed for the milling operations at all times during the currency of 
the milling operation. The milling operation did not commence only when the 
cutters were set in motion or only when the jig reached a particular distance 
from the milling cutters, and did not conclude as soon as the jig withdrew to a 
particular distance from the cutters or as soon as the cutters ceased to move, 
but extended to cover the whole period of time from the placing of the com- 
ponents in the jig to the removal thereof from the jig after the milling of the 
components. The gap in the fence which existed while the jig was in the retracted 
position was a breach of the obligations imposed by reg. 3 (i), because the whole 
of the milling cutters and not merely such part as was necessary for the perfor- 
mance of the milling operation was at that time exposed. Regulation 6 created an 
entirely separate and distinct obligation from that created by reg. 3 (i), and was 
aimed against any interference with the fencing provided at a time when the 
milling cutters were in motion. 

The recorder found that the appellants were in breach of reg. 3 (i) and dismissed 
the appeal, and the appellants now appealed. 


Everett, Q.C., and A. H. James for the appellants. 
Sime for the respondent. 


LORD GODDARD, C.J., stated the facts and continued: The Horizontal 
Milling Machines Regulations, 1928, which have effect under the Factories Act, 
1937, take the guarding of horizontal milling machines out of the scope of s. 13 
and s. 16 of that Act and provide their own regulations. By reg. 3 (i): 


“The cutter or cutters of every horizontal milling machine shall be 
fenced by a strong guar’ perly adjusted to the work, which shall enclose 
the whole cutting surface except such part as is necessarily exposed for the 
milling operations ”’. 
The learned recorder has held, and I think that in the circumstances he was 
right, that the system which formed a guard in this particular case complied 
with reg. 3. 

Then reg. 6 provides: 


“The guards or other appliances required by these regulations shall be 
maintained in an efficient state and shall be constantly kept in position 
while the milling cutter is in motion, except when the tool setter is setting 
up the machine.” 


The learned recorder has held that reg. 3 and reg. 6 have to be read disjunctively 
and that they create separate offences. With respect to the recorder, I cannot 
take that view. I think reg. 3 and reg. 6 are complementary ; they must be read 
together. Regulation 3 provides that there must be a proper guard, and then 
reg. 6 says that that guard must be kept in position when the cutter is in motion. 
In other words, I do not think it would be any offence if this machine, when it 
was not running, was found by the factory inspector not to have a guard. As 
Lorp PorTER put it in Carroll v. Andrew Barclay & Sons, Ltd. (1): 


(1) [1948] 2 All E.R. 386; [1948] A.C. 477, 
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. . - I conclude that it is risk arising from the motion of the machine 
which is being guarded against, whether the part concerned is the trans- 
mission or dangerous in working.” 


It is true that he was there dealing with s. 14 and s. 16 of the Factories Act, 1937, 
but it seems to me that exactly the same considerations apply here. Reading these 
regulations, I cannot find that an offence is committed unless the guard is not 
kept in position while the cutter is in motion. The learned recorder’s judgment, 
with all respect to him, would involve reading reg. 6 as though the guard should be 
constantly kept in position while any part of the machine is in motion, that is to 
say, from the moment the jig starts to go forward. He has held that the regula- 
tions require the machine to be fenced while any part of the milling operations 
are in progress. If the regulations permitted that meaning, I have no doubt 
that his judgment would be right, because the milling operations may well be 
said to begin when the article to be milled is first put into the jig. I cannot read 
them in that way, and although, as I say, this case shows that there may be 
grounds for altering the regulations to prevent this sort of accident happening, I 
think that the recorder’s judgment was wrong, and we must allow the appeal and 
quash this conviction. 


HILBERY, J.: I am of the same opinion. 


ASHWORTH, J.: I agree. 
Appeal allowed. 
Solicitors: Herbert & Gowers & Co., for Philip Baker & Co., Birmingham; 
Solicitor, Ministry of Labour and National Service. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(LorpD GioppARD, C.J., HALLETT AND Donovan, JJ.) 
October 15, 1956 
COLE v. SOMERSET COUNTY COUNCIL 


Town and Country Planning—Development—Permission of use as caravan site— 
Attempt to withdraw permission ex post facto—Direction that development 
of permitted class inexpedient—Direction invalid with regard to development 
already carried out—Town and Country Planning General Development 
Order and Development Charge Applications Regulations, 1950 (S.J. 1950, 
No. 728), art. 4 (1). 

The appellant was the owner of land which originally formed part of a ladies’ 
golf course and in 1950 began to be used as a caravan site for the purposes of recrea- 
tion. This development was permitted under art. III of the Town and Country 
Planning General Development Order, 1950. In 1953 the Minister approved a 
resolution made by the local planning authority under art. IV of the order of 1950 
directing that the permission granted under art. III should not apply to develop- 
ment of the appellant’s land in respect of use as a caravan site. The direction was 
served on the appellant in April, 1954. The appellant continued to permit the use 
of the land as a caravan site and in February, 1956, the local planning authority 
served on her an enforcement notice in respect of that use. On a complaint being 
preferred by the appellant to a magistrates’ court under s. 23 (4) of the Town and 
Country Planning Act, 1947, the court held that the enforcement notice was valid 
and directed that it should come into effect. 

HE Lp, that the direction was invalid since art. IV (1) enabled only a direction to 
be given with regard to development which had not been carried out. 

Per Lorp Gopparp, C.J.: If a landowner had not yet acted on permission for 
development granted under art. III, it might have been possible for the local planning 
authority to revoke the permission or attach conditions to it. 


CASE STATED by justices for the county of Somerset. 

On Mar. 9, 1956, a complaint was preferred by the appellant, Christine Helen 
Cole, against the respondents, the Somerset County Council, that in purported 
exercise of powers contained in the Town and Country Planning Act, 1947, 
they did serve an enforcement notice dated Feb. 6, 1956, on the appellant as 
owner of land in the district of Burnham-on-Sea requiring her to discontinue the 
use of the land as a caravan site, to remove the caravans therefrom and to restore 
the land to its condition before the alleged development took place. The appel- 
lant applied to Burnham-on-Sea magistrates’ court for an order quashing or 
varying the enforcement notice pursuant to s. 23 (4) of the Town and Country 
Planning Act, 1947. The appellant was the owner of the land which during the 
war had formed part of a ladies’ golf course. In 1950 the land began to be used as 
a caravan site for members of the Caravan Club of Great Britain and Ireland 
for purposes of recreation and had continued to be so used since then. The club 
held a certificate of exemption granted by the Minister of Health under s. 269 
of the Public Health Act, 1936. On July 23, 1953, the Minister of Housing 
and Local Government approved with modifications a direction made by the 
respondents under art. IV of the Town and Country Planning General Develop- 
ment Order and Development Charge Applications Regulations, 1950, that the 
permission granted by art. III of the order should not apply to development 
on the appellant’s land in respect of 
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“use for camping and the erection or placing of tents, caravans or 
movable structures for the purposes of that use, being development 
comprised in classes 4 and 5 of sched. I to the Town and Country Planning 
General Development Order, 1950, and not being development of any other 
class.” 


This direction was served on the appellant on Apr. 24, 1954, and pursuant to 
art. IV (4) of the order came into force on that date. On Feb. 9, 1956, the 
respondents served an enforcement notice dated Feb. 6, 1956, under s. 23 of the 
Town and Country Planning Act, 1947, on the appellant in respect of the use 
of the land as a caravan site. 

It was contended by the appellant: (a) that, as respects the use of the land 
for caravans for members of the caravan club permission had been granted 
under Part I11 of the Town and Country Planning Act, 1947, for the development 
to which the enforcement notice related within the meaning of s. 23 (4) (a) 
of the Act in that the use was development which took place in 1950 with per- 
mission granted by art. III and class 5 of sched. I to the Town and Country 
Planning General Development Order, 1950; (b) that the direction made under 
art. LV of the order of 1950 did not render unauthorised development carried out 
before it came into force, but that the effect of the order was only to require per- 
mission to be obtained for development of the classes specified in the direction 
when carried out after the direction had come into force. It was contended for the 
respondents that the use of the land for caravans was development which had 
been carried out without the grant of permission under Part III of the Town 
and Country Planning Act, 1947, in that the direction made under art. IV of the 
order of 1950 required permission to be obtained for development of the classes 
specified in that direction whether carried out before or after the direction 
came into force. The justices found that the contention of the respondents 
was right and directed that the enforcement notice should come into effect 
subject to an alteration which is not relevant to this report. The appellant 
appealed. 

Roy Wilson, Q.C., and Widdicombe for the appellant. 

John Stephenson and N. R. King for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Somerset, to whom the appellant applied to quash or vary an enforcement 
notice served under s. 23 (4) of the Town and Country Planning Act, 1947. 
That is a notice which is served by a local planning authority if they allege 
that a person is doing something in contravention of planning permission and 
by which they require the discontinuance or even removal of what is said to 
be contrary to the permission granted. 

In 1950 some land which had hitherto formed part of a ladies’ golf course 
at Burnham-on-Sea began to be used as a caravan site for the purposes of 
recreation and has continued to be so used ever since. 

A result of the Town and Country Planning General Development Order and 
Development Charge Applications Regulations, 1950, was that land could be 
developed for certain purposes as set out in the order. There is no doubt that 
the order did permit land which had not previously been used for this purpose 
to be used by putting caravans on the land for the purposes of recreation. The 





Justice of the Peace and Local Government Review Reports. December 22, 1956. 


584 JUSTICE OF THE PEACE AND Vol. 


description of development which was allowed [by class 5 of sched. I to and art. 





III of the order of 1950] was 


‘“* The use of land, other than buildings and not within the curtilage of a 
dwelling-house, for the purposes of recreation or instruction by members 
of an organisation which holds a certificate of exemption granted by the 





Minister of Health under s. 269 of the Public Health Act, 1936, and the 
erection or placing of tents or caravans on the land for the purposes of 
that use.” | 


In view of that, it is quite obvious that the use of this land for a caravan site 
was permitted by that order. 

I turn to s. 12 of the Town and Country Planning Act, 1947, to find what 
development means; it reads: 


** (1) Subject to the provisions of this section and to the following pro- | 
visions of this Act, permission shall be required under this Part of this Act 
in respect of any development of land which is carried out after the appointed 
day. (2) In this Act, except where the context otherwise requires, the 
expression ‘development’ means . . . the making of any material change 
in the use of any buildings or other land.” 


The material change made here, which was permitted by the order, was a 
change from a ladies’ golf course to a caravan site. 

I now turn to arts. III and IV of the order which gave permission for this 
development. Article III (1) provides: | 





** Subject to the subsequent provisions of this order, development of any 
class specified in sched. I to this order is permitted by this order and may be 
undertaken upon land to which this order applies, without the permission 
of the local planning authority or the Minister ”’: | 





It is not disputed that that order enabled the owner of the land to change its 
use to a caravan site being used for the purpose of recreation. 
Then art. IV (1) which, to my mind, is the material article in this case, says: 


“If either the Minister or the local planning authority is satisfied that 
it is expedient that development of any of the classes specified in sched. I 
to this order should not be carried out in any particular area, or that any 
particular development of any of those classes should not be carried out, 
unless permission is granted on an application in that behalf, the Minister 
or the local planning authority may direct that the permission granted 
by art. III of this order shall not apply to:—(a) all or any development of 
all or any of those classes in any particular area specified in the direction, 
or (b) any particular development, specified in the direction, falling within 
any of those classes.” 





It seems to me that it really is unarguable that that applies to something to 
be done in the future. It does not apply to something which has been done 
under the permission which the Minister has granted. The Minister has provided 
that anybody may develop his land for the purposes specified in the order, 
among them making caravan sites for the purpose of recreation. Then he 
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could provide under this article that at a particular place, whether it is Burnham: 
on-Sea, Skegness, Colwyn Bay or anywhere else, such development should not (bé 
permitted. He can limit the application of this very wide permission to any 
particular area, or he can provide that some particular development shall not Be 
carried out at some place; but, where permission has been given and somebok 
has acted on it, it does not seem that the permission can be withdrawn altogether. 
What was done here was done under the terms of the general planning permission 
which made it a perfectly lawful change of use, and therefore a perfectly me 
development. Under this article neither the local planning authority nor 
Minister had any power to withdraw that permission which had been given 
and had been acted on. Perhaps, if it had not been acted on with regard to the 
whole of the land, the local planning authority could have revoked the per- 
mission or attached certain conditions to it, but I am quite sure that where a 
change in the use of the land has occurred lawfully this article does not permit 
the Minister to withdraw that permission ex post facto. I am confining myself 
entirely to the question which is raised in this case, and that is whether this 
enforcement order is or is not a valid order. In my opinion, it clearly is not. 
I express no opinion whether what the local planning authority seek to do can 
be done in some other manner. I am not going to be led in this case into any 
discussion of s. 21 and s. 22 of the Act of 1947 because, in my opinion, they do 
not arise. It is simply a question whether the words ‘“ should not be carried 
out ”’ [in art. IV (1)] refer to the carrying out of work in the future, as in my 
opinion they clearly do, or whether they refer to work that ought not to have 
been carried out, which I think they do not. 

For these reasons, I think the justices came to a wrong decision and therefore 
this appeal will be allowed. 


HALLETT, J.: 1 agree and I desire to add very little, but I should like 
to emphasise what I think is the necessary distinction for present purposes 
between development and use. What we have been considering in this case is 
whether a development is permitted and not whether a use after development 
is permitted. In s. 12 of the Town and Country Planning Act, 1947, to which 
my Lord has already referred, in addition to the words which he read there 
are a few more words which help in that connection. The full words are as 
follows [s. 12 (2)]: 


“In this Act . . . the expression ‘development ’ means the carrying 
out of building, engineering, mining or other operations in, on, over or 
under land, or the making of any material change in the use of any buildings 
or other land.” 


It seems to me that development is something that is done, and when it has been 
done the question of that which has been brought into existence by the develop- 
ment arises. There are other provisions in this Act which deal with user, 
for instance, s. 25, which is headed: ‘‘ Agreements regulating development 
or use of land”. Then in s. 26 and s. 27 there are certain provisions for 
dealing with the use of land. Like my Lord I do not desire to say anything as 
to what could have been done here. All I do desire to point out is that here 
what is being dealt with under arts. III and IV is development and not use. It 
seems to me that confronted with these difficult questions there may be confusion 
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between prohibition of development and interference with a use after develop- 
ment. In my judgment, those two things are separate things dealt with by 
separate provisions, and in this case the restriction on development is not one 
which could be imposed after development had taken place. 

For these reasons, I agree that the decision of the justices was wrong as 
regards the land connected with the caravan site. 


DONOVAN, J.: Like the other members of the court, I think that the 
words in art. IV of the Town and Country Planning General Development Order 
etc., 1950, namely, “that development of any of the classes specified .. . 
or... any particular development of any of those classes should not be 
carried out”, refer to development which has not yet begun or, if begun has 
not yet been carried out in the sense of being completed. That construction 
is reinforced by the substitution of the words “should not be carried out ” 
in art. IV (1) of the order of 1950, for the narrower words “‘ should not be under- 
taken ” in art. IV of the Town and Country Planning (General Development) 
Order, 1948 (S.I. 1948, No. 958). It is also reinforced by the existence of s. 26 
and s. 27 in the Act of 1947 which give power to order the discontinuance of 
development already completed, and the respondents here are not able to give 
any reason why they have not put that power into effect in this case. If art. IV 
on its true construction has no reference to development already permitted or 
completed, then it has no reference to the present case and the respondents 
were not entitled to invoke it. I entirely agree with the other members of the 
court. 

Enforcement order quashed. 
Solicitors: Arbeid & Co.; Sharpe, Pritchard & Co., for E. S. Rickards,Taunton. 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp C.J., HALLETT AND Donovan, JJ.) 
October 17, 1956 
McKAY AND ANOTHER ». GILLIES. 


Lottery—Printing of tickets—-Tickets usable by anyone promoting a lottery—Stock 
held by defendants—Tickets sold by defendants, but not for use in any particular 
lottery—Betting and Lotteries Act, 1934 (23 & 24 Geo. 5, c. 58, s. 22 (1)). 

By s. 22 (1) of the Betting and Lotteries Act, 1934: ‘“‘. .. every person who 
in connexion with any lottery promoted or proposed to be promoted either in 
Great Britain or elsewhere—(a) prints any tickets for use in the lottery; or (6) 
sells or distributes, or offers or advertises for sale or distribution, or has in his 
possession for the purpose of sale or distribution, any tickets . . . in the lottery 

- Shall be guilty of an offence.” 

The appellants, who were printers, printed and kept in stock on their premises 
tickets which were designed for lotteries and could be used by anyone promoting 
a lottery. In May or June, 1955, E., a café proprietor, bought from the appellants 
a number of these tickets, and between Sept. 12 and Oct. 31, 1955, he used them 
to promote unlawful lotteries at his café. The appellants were convicted at a 
magistrate’s court of (a) on a day unknown between Aug. 1 and Oct. 31, 1955, 
printing tickets for use in a lottery promoted at E.’s café, contrary to s. 22 (1) (a) 
of the Act; (b) having in their possession on their premises on Dec. 1, 1955, tickets 
for sale in lotteries, contrary to s. 22 (1) (b); and (c) on a day unknown between 
Sept. 25 and Nov. 1, 1955, distributing at their premises tickets in a lottery pro- 
moted at E.’s café, contrary to s. 22 (1) (b). All the convictions were affirmed at 
quarter sessions. On appeal by the appellants to the Divisional Court, 

HELD, that the use of the word ‘‘ the ’’ before “ lottery ” in s. 22 (1) made it clear 
that a definite lottery was referred to, and, therefore, all the convictions must 
be quashed because there was no evidence that the tickets were either printed 
for use, or held in possession, or distributed by the appellants, in connection with 
“the ” lottery, namely, the particular lottery promoted by E. in Sept. or Oct., 
1955. 

CasE Statep by the County of London Quarter Sessions. 

At a metropolitan magistrate’s court sitting at Clerkenwell on Jan. 26 and 
Feb. 15, 1956, the appellants, Douglas McKay and John McKay, were found 
Guilty on three informations preferred by the respondent, Frank Gillies, 
a superintendent of police, charging that (i) on a day unknown between Aug. 1 
and Oct. 31, 1955, at 72/74, Camberwell Road, S.E.5, they printed tickets for 
use in a lottery promoted at 94, Farringdon Road, E.C.1, in relation to the 
results of greyhound races, contrary to the Betting and Lotteries Act, 1934, 
8. 22 (1) (a); (ii) on Dec. 1, 1955, at 72/74, Camberwell Road, S.E.5, they had 
in their possession for the purpose of sale tickets in lotteries, contrary to s. 22 
(1) (b) of the Act; and (iii) on a day unknown between Sept. 25 and Nov. 1, 1955, 
at 72/74, Camberwell Road, S.E.5, they distributed tickets in a lottery promoted 
at 94, Farringdon Road, E.C.1, in relation to the results of greyhound races, 
contrary to s. 22 (1) (b) of the Act. The appellants were each fined £60 on the 
first offence and £20 on each of the second and third offences respectively and 
were each ordered to pay £10 10s. costs. All the tickets seized were ordered to 
be destroyed. 

The appellants appealed to the general quarter sessions of the peace for the 
county of London against the convictions and sentences, and on the hearing of 
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the appeal on Mar. 14, 1956, the following facts were proved. The appellants, 
who were brothers, carried on business in partnership as general printers at 
72/74, Camberwell Road, S.E.5. They had carried on business there since 
1938, and throughout that period had printed and sold and, since 1954, had 
widely advertised for sale, large quantities of tickets similar to those the subject- 
matter of the summonses without any prior complaint. Their annual turnover 
was now about £25,000, of which between one-third and one-half represented 
the sale of such tickets. They sold such tickets to philanthropic, sporting, 
social, political and other clubs and societies who used them for the purpose 
of promoting private lotteries. To print individual names of clubs and promoters 
on such tickets would treble their price and put them out of the financial reach 
of many such clubs and societies, or render them unremunerative. For about 
three years ending in the spring of 1954, one Edo Enrico had been the secretary 
of the City of London Football Club, and had from time to time during that 
period purchased tickets from the appellants for the purpose of sale by the 
thirty to fifty members of the club, and had made his purchases both personally 
and by post. In May or June, 1955, Mr. Enrico, who had then acquired a café 
at 94, Farringdon Road, E.C.1, went to the appellants’ premises and there 
purchased twenty sets of eighteen cards of twelve tickets each relating to grey- 
hound races at Is. 6d. a set. He gave no name or address and did not say why 
he wanted the tickets. He was uncertain whether he was given a receipt, and 
the appellants were unable to produce any counterfoil or duplicate receipt 
relating to the transaction. He made no further purchases of such tickets. 
Between Sept. 12 and Oct. 31, 1955, Mr. Enrico used the tickets to promote 
unlawful lotteries among the customers of his café. He would allocate a set 
of eighteen cards which contained between them a complete range of 216 chances 
to a greyhound racing event to be held at one of the tracks in or near London 
(not always the same track), and he would orally announce to his customers 
the track and date he had selected. He would sell the cards for 2s. each (2d. 
a ticket), and would thus receive £1 16s. if he sold them all. Out of this sum 
he would pay the winner £1 so that, after deducting Is. 6d., the cost price of 
the tickets, he would make a profit of 14s. 6d., at the most. Finding these 
lotteries unprofitable, he gave them up of his own accord at the end of October, 
1955. On Oct. 22, 1955, Police Sergeant Radcliffe went, in plain clothes, to 
the appellants’ premises and asked the first appellant for some greyhound tickets. 
On being told the price he took twelve sets, and, on requesting it, was given a 
receipt. The first appellant told him that the more tickets that were bought 
the cheaper they were and handed him a brochure containing all the prices. 
The appellants made no inquiries as to the purchaser’s identity, nor as to his 
intentions in the promotion and conduct of lotteries for which they had printed 
and were then distributing tickets, nor as to the conditions to be observed in 
connection with the promotion and conduct of the same. The transaction 
with Police Sergeant Radcliffe was not the subject of a summons, but was 
relied on by the respondent to show the method followed by the appellants in 
the conduct of their business. 

On Dee. 1, 1955, police officers executed a search warrant at the appellants’ 
premises, and seized their entire stock of 82,448 cards, worth approximately £350. 
This stock was the subject of the second information, namely, for being in posses- 
sion of tickets. While the police were removing the seized tickets, the first 
appellant said to them; “ it’s up to the people who buy them to put the name 
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of the club on them or anything else that is needed. If I sell a pack of playing 
cards and they are used for gambling, that does not make me liable.” Police 
Sergeant Radcliffe answered: ‘‘ The circumstances are not the same. Do you 
acquaint people who purchase tickets with the particulars required by law ?’ 
The first appellant said: ‘I am not interested in what they do with them.” 
The appellants, in their business of printing and selling the tickets, possessed no 
order book. Their receipt book showed a large number of cash sales to private 
persons but no connection was shown between such persons and any societies 
whatsoever. The receipt book also showed a large number of cash sales to 
persons with the name or initials also of societies, but nothing appeared, nor 
was there evidence available to show that these societies were conducted for 
purposes not connected with gaming, wagering or lotteries, or that the sale 
of tickets was confined to persons all of whom worked or resided on the same 
premises, or that the purchaser was a person in those categories, or was authorised 
in writing by the governing body of the society named on the receipt, to promote 
a lottery. 

It was contended on behalf of the appellants as to summons No. (i) that the 
twenty sets of cards concerned must have been printed at some time before May 
or June 1, 1955, when Mr. Enrico purchased them, and that when the cards were 
printed, which was the material time, there was no evidence of any specific 
lottery promoted or proposed to be promoted in connection with which they 
were printed. The cards when and as printed were inchoate documents which 
required to be allocated to a specific greyhound racing track and to a specific 
date before they could become tickets in a lottery. The cards as and when 
printed were capable of legitimate use by clubs for lawful private lotteries, and 
the appellants could not be made retrospectively guilty of an offence when one 
of their customers later decided to misuse the tickets. It was not incumbent 
on the appellants to ensure that their customers observed the law. As to 
summons No. (ii), it was contended that the cards seized by the police were 
all capable of legitimate use by clubs for lawful private lotteries. There 
was no evidence of ‘‘ any lottery promoted or proposed to be promoted ” in 
connection with which the appellants had the stock in their possession and the 
stock ought not to be destroyed. As to summons No. (iii), it was contended, 
in addition to the foregoing contentions, that evidence of a single sale of cards 
to Mr. Enrico in May or June, 1955, did not justify, the appellants’ conviction 
for distributing tickets in a lottery promoted at 94, Farringdon Road, between 
Sept. 25 and Nov. 1, 1955. It was contended on behalf of the respondent 
that there was evidence to support all the convictions. 

The quarter sessions dismissed the appeals and the appellants now appealed. 


Collard for the appellants. 


Durand for the respondent. 


LORD GODDARD, C.J., referred to the charges and convictions and 
continued: The circumstances show that the appellants had devised a method 
of printing tickets, which can be used by anybody promoting a lottery, legal or 
illegal. It is rather an ingenious scheme whereby somebody must win on grey- 
hound racing on picking the name of a boy or girl, or something of that sort; I 
need not go into the details. It seems that one of their customers was a café pro- 
prietor of the name of Enrico, who had a café in Farringdon Road and was 
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promoting a lottery. The facts shown here are that in the month of May or 
June, 1955, Mr. Enrico bought some of these tickets from the appellants, which 
were designed for and, if used, would have been appropriate to, a lottery. The 
sale was in May or June, and obviously from the facts of the case these tickets 
had been printed before that, because the appellant actually stocked them so 
that anybody could go in and say: ‘I am going to run a lottery; give me two 
hundred of these things’. Therefore, on the first charge put forward that on a 
date unknown between Aug. 1 and Oct. 31, they printed tickets for use in the 
lottery promoted at Farringdon Road, I am bound to say there does not seem 
to be any evidence. Mr. Enrico’s lottery, the only one about which we are told 
anything, was held between Sept. 12 and Oct. 31, but these lcttery tickets 
must have been printed a long time before. At any rate, they were sold in 
June and the main difficulty which has been discussed in this appeal is the 
construction of the Act. 

Section 21 of the Betting and Lotteries Act, 1934, says: ‘‘ Subject to the 
provisions of this Part of this Act, all lotteries are unlawful”. There are then 
provisions which enable certain lotteries to be held. Section 22 (1) says: 


‘* Subject to the provisions of this section, every person who in connection 
with any lottery promoted or proposed to be promoted either in Great 
Britain or elsewhere—(a) prints any tickets for use in the lottery .. .” 


commits an offence. That must be read as meaning prints any tickets for use 
in the lottery promoted or proposed to be promoted. If other words had 
been used, if the word “ the’ had been “ any ”’, or even “ a’’, the sub-section 
might have had a different meaning. I can only read it as referring to a 
definite lottery or to a case where a man says: ‘ I am going to promote a lottery. 
There is going to be a lottery on the Grand National. I want some tickets 
for it’, or “‘ I have promoted a lottery, I want you to print tickets for it ’’, but 
the words of s. 22 (1) (a) are “‘ prints any tickets for use in the lottery’. The 
lottery referred to here is a lottery which was held at Farringdon Road between 
Sept. 12 and Oct. 31, 1955, but when these tickets were printed they were 
printed as part of the stock of the appellants. They were not printed in respect 
of any particular lottery or any particular proposed lottery. The use of the 
word “ the ” creates the difficulty, and the argument of counsel for the appellants 
must prevail. As Donovan, J., pointed out in the course of the argument, 
the matter is reinforced when one looks at s. 30 (3), under which the magistrate 
in this ease ordered the whole of this stock to be destroyed. Section 30 (3) of 
the Betting and Lotteries Act, 1934, provides: 


‘“The court before which a person is proved to have committed any 
offence under Part 2 of this Act in relation to a lottery or proposed lottery 
shall order to be forfeited any coins and bank notes produced to the court 
which are shown to the satisfaction of the court to represent the price of 
tickets or chances, or prize money, or prizes in the lottery and shall 
order to be destroyed all documents (other than bank notes) produced to 
the court which are shown to the satisfaction of the court to relate to the 
promotion or conduct of the lottery.” 


The words “ the lottery ’’ obviously refer to some definite lottery, such as a 
lottery on the Grand National or the Derby, or a lottery confined to the members 
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of a football club, or something of that sort. It follows, therefore, that there was 
no evidence to support the first charge. 

The second charge is that on Dec. 1, 1955, the appellants had in their possession 
for the purpose of sale tickets in lotteries contrary to s. 22 (1) (b). December 1 
was the day of the raid on the premises under a search warrant, but there is 
no evidence, as I say, that, at that time, any lottery was being promoted or 
anyone was proposing to promote a lottery. These were all tickets which the 
appellants had in their possession for the purpose of selling to anybody who was 
going to promote a lottery. Here, again, the words of the Betting and Lotteries 
Act, 1934, create a difficulty because s. 22 (1) provides: 


“ec 


. every person who. . . (b) sells or distributes, or offers or advertises 
for sale or distribution, or has in his possession for the purpose of sale or 
distribution, any tickets or chances in the lottery .. .” 


That throws us back again to the first part of sub-s. (1), which refers to any 
lottery promoted or proposed to be promoted. 

The third information relates to distributing tickets in a lottery ‘‘ promoted 
at 94, Farringdon Road, E.C.1, in relation to the results of greyhound races ”’, 
but that is charged between Sept. 25 and Nov. 1, 1955, and, again, refers to 
Mr. Enrico’s lottery. I cannot see that there is any evidence that the appellants 
distributed tickets in that lottery, except in the sense that they sold and handed 
the tickets to Mr. Enrico, which they did in May or June. Therefore, I do not 
think that there is any evidence to support the third charge. 

For these reasons, there was no evidence to support these three charges and 
the appeal must be allowed with costs here and below. 


HALLETT, J.: So far as concerns the result of these appeals, I agree 
with that which has been proposed by my Lord, although with considerable 
reluctance, having regard to the merits of the matter. On the other hand, as 
regards some of the matters mentioned, I hesitate to agree. I have not derived 
from s. 30 (3) of the Betting and Lotteries Act, 1934, the assistance which has 
been derived from it by the other members of the court. The sub-section, as 
far as material, reads as follows: 


“The court before which a person is proved to have committed any 
offence under Part 2 of this Act in relation to a lottery or proposed lottery 
shall order to be forfeited any coins and bank notes produced to the court 
which are shown to the satisfaction of the court to represent the price of 
tickets or chances, or prize money, or prizes in the lottery, and shall order 
to be destroyed all documents (other than bank notes) produced to the court 
which are shown to the satisfaction of the court to relate to the promotion 
or conduct of the lottery.” 


To my mind, with all respect to those who think otherwise, the lottery there is 
referring back to the lottery in respect of which there has been a conviction, 
and that is the only effect of the definite article there. On the other hand, 
with regard to s. 22 (1), I do feel great difficulty in putting forward any view 
other than that put forward by the Lord Chief Justice. If the section had 
read: ‘‘ Subject to the provisions of this section every person who prints any 
tickets for use in a lottery ’’, and so forth, there would be no doubt, and what I 
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have been trying to find is some function to give to the words which, in fact, 


occur 


“in connection with any lottery promoted or proposed to be promoted 
either in Great Britain or elsewhere.” 


If the decision at which this court has arrived is correct, it seems to me that the 
inclusion of those words in the section has provided a loophole through which 
any undeserving cases—those who make the promotion of lotteries easier such 
as these appellants—will escape. But the fact that the words provide an un- 
desirable loophole does not seem to be any reason for me to ignore them, and, 
since I can find no other function for them but that proposed by my Lord, I agree 
with both the reasoning and the result he has already stated. 


DONOVAN, J.: I agree. With regard to s. 30 (3) though the words “ the 
lottery ’’ refer back to the lottery in respect of which there has been a conviction, 
that reinforces, in my view, the conclusion that “‘ the lottery ” refers to a specific 
lottery in being or proposed. If this be the meaning in s. 30 (3) as it clearly is, 
the same words can hardly bear a different meaning in s. 22 (1). The prosecu- 
tion succeeded in persuading the magistrate to make an order to destroy the 
whole stock merely because those tickets might be used in some lottery to be 
brought into existence hereafter, but which at that moment was neither promoted 
nor proposed to be promoted. It is because the words “the lottery ’ must 
bear, as I think, the same meaning in the two sections that one does get support 
for the construction of s. 22 from the language of s. 30 (3). 

Appeals allowed. 
Solicitors: Lewis Barnes, Wheeler & Co.; Solicitor, Metropolitan Police. 
T.R.F.B. 


[END OF VOLUME] 











